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CASES  AT  LAW  AND  IN  CHANCERY 


DETERMINED  IN  THE 


SOPMII COIIR!  OF  HE  SlilE  OF  tfllOIlADO. 


JANUARY  TERM,  1890. 


Hamill  v.  First  Nat.  Bank  op  Las  Vegas. 

1.  Fraudulent  Assignment  of  Promissory  Note.—  The  assigDee  of 

a  promissory  note  who  pays  no  consideration  therefor  and  partici- 
pates in  the  fraudulent  intent  of  his  assignor  is  not  entitled  to  the 
immunity  of  bona  fide  assignees  for  value,  before  due,  of  commer- 
cial paper. 

2.  Set  Off  Against  a  Partnership  Demand.—  As  a  general  rule, 

debts  due  from  one  member  of  a  partnership  cannot  be  set  oflf  in  a 
suit  to  collect  claims  or  acconnts  belonging  to  the  firm. 

3.  Same  —  Effect  Given  to  an  Agreement  for  Set-off.*—  But  if  it 

can  be  shown  that  all  parties  concerned,  including  members  of  the, 
partnership,  expressly  or  impliedly  agree  that  a  debt  owing  by  one 
of  the  partners  may  be  set  off  against  a  debt  owing  to  the  firm,  or 
vice  versa,  effect  will  be  given  to  the  agreement. 

Appeal  from  County  Court  of  Arapahoe  County. 

Tffls  action  was  brought  by  appellee,  as  assignee  and 
owner  of  a  certain  promissory  note  executed  by  appellant 
in  favor  of  Huntington  &  Co.,  bankers,  for  $1,000,  with 
interest  at  the  rate  of  one  and  one-half  per  cent,  per 
month  until  paid,  payable  ''on  demand,  after  date." 
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2  Hamill  v.  First  Nat.  Bank.        [Jan.  T., 

One  division  of  the  answer  averred,  among  other 
things,  that  Huntington  &  Co.,  at  the  time  said  note  was 
executed,  occupied  for  its  banking  purposes  a  building 
belonging  to  appellant,  though  the  lease  to  the  premises 
was  in  the  name  of  Joshua  S.  Reynolds,  a  member  of  the 
firm;  that  contemporaneously  with  the  delivery  of  said 
note  an  agreement  was  entered  into  between  Hunting- 
ton &  Co.  and  appellant,  by  which  the  rental  of  $100  per 
month  was,  from  month  to  month  tis  it  accrued,  to  be 
credited  upon  the  note;  that  sufficient  rent  became  due, 
and  is  now  due  and  unpaid,  to  entirely  satisfy  said  note, 
with  interest;  that  after  the  execution  of  the  note,  and 
the  entering  into  of  the  agreement  aforesaid,  Reynolds, 
having  removed  from  the  state  "for  the  purpose  of 
avoiding  the  crediting  of  said  rental  against  said  note, 
made  a  nominal  transfer  of  the  same,  without  considera- 
tion, to  the  plaintiflf," 

Upon  motion,  this  portion  of  the  answer  was  stricken 
out,  and  such  action  of  the  court  constitutes  the  princi- 
pal error  relied  upon. 

Mr.  R.  S.  Morrison,  for  appellant. 

Mr.  J.  W.  Horner,  for  appellee. 

Chief  Justice  Helm  delivered  the  opinion  of  the  court. 

The  First  National  Bank,  plaintiff  below,  was  in  no 
better  position  than  its  assignor,  Huntington  &  Co.,  so 
far  as  defenses  to  the  note  were  concerned;  for  if  we  as- 
sume that  the  note  was  transferred  before  maturity, — 
a  proposition  earnestly  controverted  by  counsel  for  ap- 
pellant,—  yet  the  assignment  was  merely  **  nominal," 
**  without  consideration,"  and  for  the  **  purpose  of  avoid- 
ing the  crediting  of  said  rental  against  the  note."  No 
authorities  need  be  cited  to  show  that  one  asserting  own- 
ership under  such  circumstances  is  not  entitled  to  the 
imnninity  of  bona  fide  assignees  who  take  commercial 
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paper  before  due  and  for  valuable  consideration.    The 
bona  fides  and  the  consideration  are  both  wanting. 

The  present  discussion  may  therefore  be  confined  to 
the  following  question:  Could  Hamill  have  defended 
against  a  suit  upon  the  note  by  Huntington  &  Co.,  the 
original  payee,  by  showing  the  agreement  in  relation  to 
rent,  and  establishing  the  fact  that  the  amount  of  rent 
due  and  unpaid  exceeded  the  principal  and  interest  of  the 
note? 

The  lease  was  in  the  name  of  Reynolds  alone,  while 
the  note  was  payable  to  Huntington  &  Co.;  but  Reynolds 
was  a  member  of  this  partnership,  and  the  leased  prem- 
ises were  used  by  the  firm.  They  were  necessary  in 
carrying  on  its  business.  The  firm,  therefore,  received 
the  benefit  of  the  lease  the  same  as  if  it  had  been  exe- 
cuted in  the  firm  name.  Under  these  circumstances,  the 
agreement  to  credit  rent  upon  the  note  was  an  ordinary 
and  natural  business  transaction,  of  special  advantage  to 
the  company.  It  can  hardly  be  said  that  this  agreement 
was  not  mutual,  or  that  it  was  without  consideration. 
It  is  quite  possible  that  the  company  would  not  have 
loaned  Hamill  the  money  but  for  the  security  thus  fur- 
nished. 

Treating  the  fact  that  the  firm  enjoyed  the  benefit  of 
the  lease  contract  as  unimportant,  their  liability  in  the 
present  action  sufficiently  appears.  As  a  general  rule, 
debts  due  from  one  member  of  a  partnership  cannot  be 
set  off  against  debts  or  accounts  belonging  to  the  firm. 
But  the  application  of  this  rule  may  be  avoided  by  the 
conduct  of  the  firm  itself.  "  If  it  can  be  shown  that  all 
parties  concerned  have  expressly  or  impliedly  agreed  that 
a  debt  owing  by  one  of  them  only  shall  be  set  off  against 
a  debt  owing  to  them  all,  or  vice  versa,  effect  will  be 
given  to  that  agreement."  Lindl.  Partn.  *294,  *661,  and 
cases  cited;  Pecker  v.  Sawyer y  24  Vt.  459;  Hood  v.  Riley ^ 
15  N.  J.  Law,  127;  Clark  v.  Taylor,  68  Ala.  453.  See, 
also,  Eaves  v.  Henderson^  17  Wend.  190,  as  to  a  subse- 
quent account  like  the  one  for  rent  in  this  case. 
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We  have  not  overlooked  the  rule  of  evidence  relating 
to  the  extension  of  written  contracts  by  contemporane- 
ous oral  agreements.  It  does  liot  appear  4;hat  the  agree- 
ment in  question  was  oral,  and  we  are  not  at  present 
called  upon  to  affirm  or  deny  the  application  of  this  rule. 
However,  without  intimating  a  conclusion  upon  the  sub- 
ject, w6  suggest  that  there  are  decisions  in  cases  analo- 
gous in  this  respect  to  the  one  at  bar,  which  seem  to  hold 
that  the  evidential  rule  in  question  is  not  controlling. 

The  portion  of  the  answer  under  consideration  stated 
a  defense.  If  its  averments  were  defective,  the  objec- 
tion should  have  been  taken  by  demurrer,  and  not  by 
motion  to  strike.  The  judgment  of  the  court  below  is 
reversed. 

Beversed. 


Beaton  v.  Wade. 

1.  Partnership  —  Survivors.— An  action  for  a  firm  debt  cannot  be 

maintained  against  the  estate  of  a  deceased  partner,  in  the  absencn 
of  proof  of  a  final  settlement  between  the  surviving  partner  and 
the  estate,  and  that  the  partnership  assets  are  insufficient  to  pay 
the  debt. 

2.  Sale  op  Mortgaged  (Joods  to  Pay  Debt  — To  Sustain  an  Ac- 

tion FOR  Conversion  a  Surplus  or  Bad  Faith  Must  be  Shown. 
An  action  brought  to  recover  for  an  alleged  surplus  of  a  stock  of 
goods  delivered  defendant  on  a  bill  of  sale,  to  be  resold  by  him  and 
the  proceeds  applied  in  liquidation  of  the  plaintiffs  indebtedness, 
wherein  the  evidence  fails  to  show  the  value  of  the  stock  so  deliv- 
ered, that  aourplus  of  money  or  goods  remained  after  payment  of 
the  debt,  or  that  ti^^efendant  was  guilty  of  bad  faith  in  the  dis- 
posal of  the  stock,  cannot  be  maintained. 

Appeal  from  District  Court  of  Chaffee  County. 

Fish  &  Beaton  were  partners  in  mercantile  business. 
Wade,  who  was  carrying  on  a  similar  business,  bec^tme 
financially  involved,  an^  thus  embarrassed.  He  owed 
Fish  &  Beaton  an  aggregate  indebtedness  of  $1^243,  and, 
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desiring  to  insure  their  protection,  made  to  them  a  bill 
of  sale,  with  a  nominal  consideration  of  $2,500,  absolute 
and  unconditional  in  form,  of  his  entire  stock  of  goods. 
The  stock  of  goods  was  duly  delivered  to  Fish  &  Beaton, 
who  proceeded  to  dispose  of  the  same  in  the  ordinary- 
course  of  trade. 

At  the  time  of  the  foregoing  transaction,  and  in  con- 
nection therewith,  an  agreement  or  understanding  was 
had  between  the  parties  concerning  the  holding  of  the 
goods,  disposal  of  the  same,  and  distribution  of  the  pro- 
ceeds theiefrom.  The  facts,  however,  as  to  this  under- 
standing  sufficiently  appear  in  the  opinion  of  the  court. 
Fish  &  Beaton  failed  to  account  to  Wade  for  any  surplus 
after  liquidating  the  debt  mentioned  and  expenses  in- 
curred, uv  to  return  any  portion  of  the  goods  to  him. 
He  brought  the  present  action  to  recover  from  the  estate 
of  Beaton,  one  of  the  partnere  who  had  died  since  the 
transactions  mentioned,  the  amount  which  he  claimed  as 
due  him  from  the  firm.  His  complaint  contained  five 
causes  of  action,  the  first  two  of  which  related  exclusively 
to  the  matters  above  detailed.  The  remaining  three 
counted  upon  claims  of  a  wholly  different  character.  It 
is  unnecessary  to  describe  them.  Upon  trial,  judgment 
was  rendered  in  plaintiff^s  favor;  from  which  judgment 
the  present  appeal  was  taken. 

Mr.  G.  K.  Hartenstein,  for  appellant. 

Mr.  T.  M.  S.  Rhett,  for  appellee. 

Chief  Justice  Helm  delivered  the  opinion  of  the  court. 

The  complaint  avers  that  a  full  and  final  settlement  of 
all  the  partnership  affairs  had  taken  place  between  the 
surviving  partner  and  defendant,  as  administrator  of  the 
^tate  of  the  deceased  partner.  This  averment  is  denied 
and  squarely  put  in  issue  by  the  answer,  but  no  proof 
whatever  was  offered  upon  the  subject.    Plaintiff,  there- 
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fore,  is  certainly  in  no  better  position  than  if  his  plead- 
ing had  left  the  matter  unmentioued.  And  the  record 
nowhere  advises  us  that  the  firm  assets  in  the  bands  of 
the  surviving  partner  were  not  sufficient  to  satisfy 
plaintiff's  demand.  But,  so  long  as  the  partnei'ship  as- 
sets are  ample,  a  debt  of  the  firm  ex  contractu  cannot  be 
made  out  of  the  separate  estate  of  a  deceased  partner. 
Charles  v.  Eshleman,  5  Colo.  107.  See  note  9,  *597,  Lindl. 
Partn. 

Plaintiff,  however,  asserts  that  the  present  action  is 
maintainable  under  the  rule  that,  where  a  tort  in  the  line 
of  partnership  business  may  be  legally  imputed  to  the 
partnership,  especially  if  the  firm  i-eceives  benefit  there- 
from, the  partners  are  each  individually  liable  therefor. 
Lindl.  Partn.  *198,  *283,  and  notes;  Story,  Partn.  §§  166, 
167;  Durant  v.  Bogers^  87  111.  508.  Counsel  advances 
the  theory  that  there  was  a  wrongful  converaion  by  Fish 
&  Beaton  of  goods,  or  proceeds  therefrom,  belonging  to 
plaintiff.  It  is  sufficient  answer  upon  this  branch  of  the 
case  to  say,  as  will  more  fully  hereafteu  appear,  that 
there  is  no  evidence  tending  to  establish  such  conversion. 

It  is  difficult  to  determine  from  the  record  before  us 
the  exact  conditions  of  the  transfer  to  Pish  &  Beaton  of 
the  goods  in  question.  But,  discarding  for  the  present 
defendant's  claim  of  an  absolute  sale,  and  construing  the 
pleadings,  the  evidence,  and  special  findings  of  the  jury, 
most  favorably  to  plaintiff,  we  cannot  sustain  the  judg- 
ment. 

No  verbal  proof  was  offered  showing,  or  tending  to 
show,  the  real  value  of  the  stock  of  merchandise.  The 
consideration  mentioned  in  the  bill  of  sale  was  $2,500 — a 
sum  that  must  have  been  above  rather  than  below  such 
value.  Fish  &  Beaton  were  authorized  to  take  posses- 
sion, and  proceed  to  dispose  of  the  goods  in  the  ordinary 
course  of  trade.  They  were  either  to  sell  all,  and  from 
the  proceeds  discharge  the  firm  indebtedness  of  plaintiff, 
with  interest,  and  reimburse  themselves  for  reasonable 
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expenses  incurred,  paying  the  balance,  if  any,  received 
from  the  sale  over  to  plaintiff,  or  they  were  to  sell  enough 
only  of  the  goods  to  pay  these  debts  and  expenses,  and 
return  the  surplus  thereof,  if  any,  to  plaintiff. 

It  is  a  matter  of  no  consequence  which  of  the  forego- 
ing arrangements  was  really  adopted.  Assuming,  for 
present  purposes,  that  the  action  would  lie  against  de- 
fendant alone,  still,  before  plaintiff  could  recover  upon 
the  theory  of  a  firm  liability,  either  ex  contractu  or  ex 
delicto,  it  was  incumbent  upon  him  to  show  that  the  firm 
had  a  surplus,  either  in  money  or  goods,  as  the  case 
might  be,  belonging  to  him,  or  that  it  was  guilty  of  bad 
faith,  whereby  he  suffered  injury.  He  made  no  effort 
to  prove  either  of  these  things.  He  did  not  establish,  or 
try  to  establish,  the  fact,  even,  that  the  proceeds  realized 
from  the  sale  were  sufficient  to  discharge  the  mortgage 
debt  and  expenses;  nor  did  he  offer  to  prove  any  pay- 
ment, or  tender  of  payment,  by  himself,  otherwise,  of 
this  debt.  His  original  aggregate  hability  to  the  firm 
was  fixed  at  $1,243;  and,  considering  the  character  of  the 
goods,  the  expenses  incident  to  handling  them,  and  the 
uncertainties  of  the  retail  market,  it  might  not  have  been 
inconsistent  with  good  faith  if  there  were  no  such  sur- 
plus to  be  accounted  for. 

We  do  not  notice  the  three  remaining  causes  of  action 
stated  in  the  complaint.  They  were  put  in  issue,  but 
upon  the  trial  no  evidence  was  offered  by  plaintiff  in 
support  thereof.     The  judgment  is  reversed. 

Reversed. 


O'Reilly,  Ex'r,  etc.  v.  Burns  et  al. 

Construction  of  Contracts — Merger  of  Unadjusted  Equities 
AND  Extinguishment  of  Rights  of  Action  by  Transfer  and 
Sale. —  Where  claims,  counter-claims  and  unadjusted  equities  ex- 
ist or  are  asserted  by  two  parties,  one  against  the  other,  growing 
oul  of  certain  transactions  had  between  them  in  relation  to  the 
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purchase  of  a  fractional  portion  of  a  mine,  and  their  respective  rights 
of  ownership  thereto,  together  with  the  claims  asserted  for  profits 
alleged  to  have  been  derived  by  sales  of  ores  extracted  therefrom, 
with  a  lien  claim  by  one  in  the  interest  of  the  otlier  for  purchase 
money  advanced,  answered,  by  the  allegation  of  payment  in  full, 
by  the  other;  and  pending  this  unsettled  state  of  their  affairs  both 
parties,  on  the  same  day,  by  separate  instruments,  convey  and  as- 
sign to  a  third  party  all  their  rights,  titles  and  unadjusted  inter- 
ests and  equities  in  and  to  the  mine,  profits  past  and  prospective, 
iucludlDg  the  loan  and  entire  subject-matter,  the  titles  and  all 
claims  and  equities  of  the  parties  are  thereby  merged  in  the  pur- 
chaser, and  neither  of  the  original  parties  has  any  right  of  action 
against  the  other  in  respect  thereto. 
2.  Impeachment  op  Contract  on  Ground  of  Supposed  Inequitable 
AND  Unconscionable  Provisions  —  Facts  and  Circumstances 
Proper  for  Consideration. — In  case  of  a  mutual  contract  made 
between  two  parties,  whereby  one  agrees  to  loan  the  other  a  certain 
sum  of  money  to  be  invested  by  him  in  the  purchase  of  an  inter- 
est in  a  certain  mine,  and  the  other  party  stipulates  to  give,  as 
security  and  consideration  for  the  accommodation,  ^ra^  the  as- 
signment of  a  claim  alleged  to  be  due  him,  then  in  litigation; 
second,  a  mortgage  upon  the  mining  interest  to  be  purchased,  and 
ihirdf  an  equal  interest  with  the  purchaser  for  all  time  to  come  in 
the  profits  that  may  be  derived  from  the  working  of  the  purchased 
interest,  the  latter  stipulation  cannot  be  adjudged  void  as  inequi- 
table and  unconscionable,  in  view  of  the  uncertain  character  of 
the  securities  given  and  the  risks  assumed  by  the  lender. 

Appeal  from  District  Court  of  Arapahoe  County, 

This  was  a  proceeding  in  equity  for  an  accounting  by 
Charles  Burns  and  Nathan  Hurd  (the  latter  an  assignee 
of  an  interest  in  the  subject-matter)  against  Peter  Fin- 
norty.  Defendant  died  pending  the  proceedings,  and 
his  executpr,  Thomas  O'Reilly,  was  substituted  as  de- 
fendant. 

On  March  5, 1884,  Burns  applied  to  Finnerty  for  a  loan 
of  $1,100,  and,  as  circumstances  clearly  indicate,  for  the 
speculative  purchase  of  an  interest  in  an  undeveloped 
mine  in  Aspen.  Finnerty  advanced  the  money,  receiv- 
ing Burns'  promissory  note,  payable  three  months  after 
date  without  interest,  and  took  for  his  further  security  a 
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written  agreement,  which  is  in  words  and  figures  as  fol- 
lows: 

"  This  article  of  agreement,  made  and  entered  into  this 
5th  day  of  March,  lS8i,  by  and  between  Charles  Burns, 
party  of  the  first  part,  and  Peter  Finnerty,  party  of  the 
second  part,  made  in  duplicate,  witnesseth,  that  whereas, 
the  party  of  the  first  part  has  this  day  borrowed  from 
the  party  of  the  second  part  the  sum  of  eleven  hundred 
dollars  ($1,100),  and  has  executed  to  the  party  of  the  sec- 
ond part  his  note  therefor,  in  and  by  which  said  note  the 
party  of  the  first  part  has  agreed  to  pay  the  party  of  the 
second  part  the  said  sum  of  money  on  or  before  three 
months  from  and  after  the  day  and  date  thereof;  and 
whereas,  the  party  of  the  first  part  is  desirous  of  secur- 
ing and  indemnifying  the  party  of  the  second  part  for 
and  on  account  of  said  loan  and  accommodation: 

"Now,  therefore,  the  party  of  the  first  part,  being  the 
owner  of  a  certain  claim  against  the  German  National 
Bank  of  Denver,  for  the  sum  of  three  thousand  two  hun- 
dred and  twenty-five  dollars  ($3,226),  which  said  claim  is 
represented  by  a  suit  now  pending  and  undetermined  in 
one  of  the  courts  of  the  county  of  Arapahoe  and  state  of 
Colorado,  the  party  of  the  first  part  agrees  to  assign,  and 
does  assign,  to  the  party  of  the  second  part,  the  said 
claim  and  action  against  said  bank,  to  be  by  him  held  as 
security  for  the  payment  of  the  said  note;  and,  in  the 
event  that  the  party  of  the  first  part  shall  fail  to  make 
payment  thereof,  then  the  party  of  the  second  part  is, 
by  this  agreement,  authorized  to  prosecute  said  cause  to 
reimburse  himself  out  of  the  said  judgment  to  be  ob- 
tained, for  the  said  sum  of  money  as  aforesaid  advanced 
to  Ihe  party  of  the  first  part,  paying  over  to  the  party  of 
the  first  part  the  remainder  or  surplus  thereof,  whatever 
the  same  may  be. 

"And  whereas,  the  party  of  the  first  part  intends  to 
purchase  certain  mining  interests  in  the  county  of  Pit- 
kin, in  the  state  of  Colorado,  to  wit,  an  interest  in  the 
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Durant  mine,  in  Roaring  Fork  mining  district,  county 
of  Pitkin  and  state  of  Colorado:  Now,  therefore,  the 
party  of  the  first  part  does  further  agree  that,  so  soon  as 
he  shall  obtain  said  interest  in  said  mine,  he  will,  for  the 
purpose  of  securing  said  claim  for  said  money  so  ad- 
vanced, convey  and  transfer  said  interest  in  said  Durant 
mine  to  him,  the  party  of  the  second  part,  to  be  by  him 
held  as  security  for  the  loan  of  said  sum  of  eleven  hun- 
dred dollars  ($1,100)  herein  specified;  and  the  party  of 
the  second  part,  for  and  in  consideration  of  the  premises 
herein  conveyed,  does  hereby  covenant,  stipulate,  and 
agree,  to  and  with  said  party  of  the  first  part,  that  if  the 
said  party  of  the  first  part  shall  pay  to  him  the  said  sum 
of  money  according  to  the  tenor  and  condition  of  said 
note,  then  the  party  of  the  second  part  shall  reassign 
said  claim  against  said  bank,  and  said  action  thereon, 
and  at  once  convey  to  said  party  of  the  first  part  the  said 
interest  in  said  Durant  mine,  fully  and  freely,  without 
any  terms  or  conditions  whatsoever;  and  the  party  of 
the  second  part  hereby  expressly  acknowledges  that  he 
takes  the  said  transfer  of  said  properties  and  choses  in 
action  solely  and  simply  as  security  for  the  said  loan  so 
by  him  made,  and  recognizes  and  acknowledges  the  title, 
ownership  and  interest  therein  in  the  party  of  the  first 
part,  subject  only  to  his  claim  as  security  thereon  for  the 
purposes  aforesaid.  The  party  of  the  second  part  agrees 
that  he  will  make  no  transfer,  sale  or  assignment,  either 
of  said  claim  or  of  said  interest  in  said  mine,  to  any  per- 
son or  persons  whomsoever,  without  the  request  or  con- 
sent of  the  said  party  of  the  first  part,  until  after  the 
breach  of  the  condition  of  said  note;  and,  in  the  event 
the  said  party  of  the  first  part  should  fail  to  pay  said  note 
according  to  the  terms  and  conditions  thereof,  then  the 
party  of  the  second  part  will  confer  with  the  party  of 
the  first  part  as  to  the  best  means  and  method  of  obtain- 
ing his  said  money,  in  the  event  further  arrangements 
cannot  between  them  concerning  the  same  be  made. 
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And  the  party  of  the  second  part  does  further  agree  that 
if  during  the  continuation  of  said  loan  the  party  of  the 
first  part  should  desire  to  sell  said  interest  in  said  mine, 
or  to  assign  said  claim  against  said  bank,  then  the  said 
party  of  the  second  part  will  consent  to  such  sale  and 
disposition;  resei-ving,  however,  to  himself  the  right  to 
claim  the  payment  of  the  said  loan,  so  made  by  him  as 
aforesaid,  out  of  the  proceeds  of  such  sale  or  assignment. 
In  witness  whereof  the  parties  have  hereunto  set  their 
hands  and  seals  the  day  and  year  first  above  w^ritten. 

**  Charles  Burns,      [seal.] 
"Peter  Finnerty.    [seal.] 

"Attest:  D.  C.  Lyles. 

"For  the  consideration  hereinabove  expressed,  it  is 
mutually  stipulated  and  agreed  that  in  any  event,  and 
notwithstanding  the  payment  of  the  note  by  said  Burns, 
as  in  the  above  contract  expressed,  the  said  Peter  Fin- 
nerty shall  be  entitled  to  receive,  and  shall  own  as  his 
own  property,  one- half  of  any  and  all  profits  that  may 
hereafter  be  realized  by  said  Burns  or  his  assigns  from 
working  the  one  tenth  interest  in  said  Durant  mine,  for 
all  time  to  come;  but  that  said  Finnerty  is  not  to  be  at 
any  expense,  or  contribute  any  consideration,  money  or 
other  thing,  for  developing  said  mine,  or  said  interest 
therein.  Charles  Burns,     [seal.] 

"Attest:  D.  C.  Lyles." 

After  making  these  articles  of  agreement,  Burns  ac- 
quired an  interest  in  the  Durant  mine  as  therein  pro- 
posed, and  on  or  about  the  11th  of  March,  1884,  conveyed 
the  same  to  Finnerty  as  thereby  stipulated.  The  inter- 
est thus  conveyed  was  the  same  as  described  in  the  deeds 
of  both  Burns  and  Finnerty  to  Hyman,  hereinafter  re- 
ferred to. 

On  the  3d  of  April,  1884,  Burns,  out  of  money  which 
he  realized  as  royalties  from  the  sale  of  ores  taken  from 
the  mine,  paid  Finnerty  $1,000  upon  the  note.  In  the 
complaint  it  is  alleged  that  on  or  about  the  15th  of 


Digitized  by  VjOOQIC 


12  O'Eeilly  v.  Burns.  [Jan.  T., 

March,  1885,  Burns  tendered  Finnerty  the  balance  of  the 
principal  and  interest  due  upon  the  note.  This  is  de- 
nied in  the  answer.  It  is  also  alleged  in  the  complaint 
that  the  institution  of  a  certain  suit  by  Finnerty,  respect- 
ing the  property,  became  necessary,  and  that  in  such 
litigation  he  was  put  to  certain  costs  and  expenses 
amounting  to  about  $700.  In  the  answer  a  much  larger 
expenditure  by  Finnerty  is  alleged. 

By  the  replication  it  is  admitted  that  Burns  had  real- 
ized and  received  the  sum  of  $1,200  as  profits  arising 
from  the  sale  of  ores  from  the  mine  after  the  making  of 
the  contract  of  March  5,  1884,  and  after  the  execution 
of  said  deed  from  Burns  to  Finnerty.  This  is  the  situa- 
tion of  the  parties,  and  the  relations  existing  between 
them  growing  out  of  the  loan. 

On  August  13,  1886,  Finnerty,  at  the  city^  of  Denver, 
by  quitclaim  deed  executed  and  delivered,  conveyed  to 
David  M.  Hyman  all  his  right,  title  and  interest  in  and  to 
an  undivided  portion  of  the  said  mine.  On  the  same  day, 
in  the  city  of  New  York,  by  deed  executed  and  delivered, 
Burns,  claiming  the  entire  and  unincumbered  owner- 
ship, conveyed  to  said  David  M.  Hyman  his  interest  in 
said  mine,  as  well  as  his  rights  and  interest  in  and  to  ores 
mined  therefrom,  and  all  the  proceeds  thereof,  and  all 
his  estate,  right,  title,  interest,  possession,  claim  and  de- 
mand whatsoever,  as  well  in  law  as  in  equity.  The  de- 
scriptions of  the  interest  conveyed  are  identical,  to  wit, 
an  undivided  20,094-256,1000  interest. 

On  the  day  of  the  execution  of  the  Burns  deed  in  New 
York  a  certain  contract  was  made  and  entered  into  by 
and  between  Burns  and  David  M.  Hyman,  in  which,  re- 
ferring to  the  undivided  interest  conveyed  by  deed,  the 
following  language  is  used:  "The  said  Charles  Burns 
further  represents  and  agrees  that  he  has  made  no  con- 
veyance of  said  interest  except  as  herein  stated,  and  that 
said  interest  in  law  and  equity  belongs  to  him.  He  did 
convey  said  interest,  by  way  of  mortgage,  to  one  Peter 
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Finnerty,  to  secure  a  claim  of  $1,100.  That  he  has  re- 
paid to  said  Finnerty  the  sum  of  $1,000,  and  tendered 
him  the  balance,  and  that  any  other  claim  the  said  Fin- 
nerty may  set  up  to  said  interest  is  without  considera- 
tion, fraudulent  and  void."  The  price  paid  to  Burns  was 
$6,000,  and  that  paid  to  Finnerty  was  $8,000.  Hurd  is  a 
party  plaintiff  by  virtue  of  an  assignment  of  a  portion  of 
the  interest  of  the  subject-matter  of  the  suit. 

The  object  of  the  suit,  as  gathered  from  the  complaint 
and  prayer,  is  to  compel  an  accounting  and  payment  to 
the  plaintiffs  of  the  money  received  by  Finnerty  from 
Hyman,  after  deducting  such  expenses  as  he  had  in- 
curred; the  contention  being  that  Finnerty  was  but  a 
mortgagee  of  the  entire  undivided  part  of  the  mine  con- 
veyed to  him,  and,  as  such,  should  account  for  the  whole 
of  the  proceeds  of  the  sale  made  by  him,  after  deducting 
therefrom  the  $1,100  and  accrued  interest,  less  the  $1,000 
which  had  been  paid,  and  also  deducting  such  necessary 
expenses  as  he  had  incurred  in  and  about  the  trust. 

The  contention  of  the  defendant  is  that  Finnerty  was 
the  mortgagee  of  only  half  of  the  undivided  part  of  the 
mine  conveyed  to  him  by  Burns,  and  that  as  to  the  other 
half,  the  beneficial  interest  therein  being  wholly  vested 
in  him,  he  was  to  be  regarded,  in  law  and  in  fact,  as  the 
substantial  owner  thereof.  By  the  answer  affirmative 
relief  was  sought,  but  was  subsequently  abandoned. 

The  court  below  found  that  Finnerty  received  a  deed 
conveying  to  him  the  legal  title  of  the  whole  of  said  frac- 
tional part  of  said  mine,  but  it  nevertheless,  in  equity, 
vested  in  him,  as  owner  of  an  interest  equal  to  an  undi- 
vided one-half  interest  of  said  fractional  part  of  said 
mine,  and  an  interest  as  mortgagee  in  the  remaining  un- 
divided one-half  of  said  fractional  part,  to  secure  him 
the  repayment  from  Burns  of  the  amount  loaned.  The 
equity  of  redemption  of  said  remaining  undivided  half 
of  said  fractional  part  belonged  to  plaintiff  Burns. 

The  court  also  found  that  Finnerty  was  entitled  to 
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$600  of  the  $1,200  received  by  Burns  as  royalties  from 
working  the  fractional  part  of  said  mine;  to  $1,200, 
money  necessarily  expended  by  him;  and  to  $100  unpaid 
upon  the  note,  with  interest  upon  said  respective  sums, 
which  aggregated  $2,183;  also  that  Finnerty,  on  the  13th 
of  August,  and  while  plaintiff  Burns'  interest  continued 
in  and  to  said  fraction  of  said  mine,  conveyed  the  whole 
thereof,  including  the  interest  of  said  Burns,  to  Hyman; 
that  he  received  $8,000  therefor,  and  that,  of  the  $8,000 
received,  Finnerty  was  entitled  to  only  one-half,  and  that 
after  deducting  from  the  $4,000,  going  to  Burns,  the 
amount  found  to  be  due  to  him  from  said  Burns,  $2,183, 
that  judgment  should  be  entered  for  the  sum  of  $1,816; 
and  judgment  was  rendered  in  favor  of  said  plaintiffs, 
and  against  def^idant,  in  accordance  with  said  finding, 
to  which  defendant  excepted  and  assigned  as  error: 
(1)  The  court  erred  in  its  findings  and  decision  in  favor 
of  the  plaintiffs  and  against  the  defendant.  (2)  The  court 
erred  in  not  finding  and  rendering  judgment  for  the  de- 
fendant and  against  the  plaintiffs. 

The  following  cross-errors  are  assigned  by  appellees: 
(1)  The  court  erred  in  finding  that  under  the  contract 
entered  into  between  Burns  and  Finnerty  on  the  5th  of 
March,  1884,  Finnerty  acquired  a  half  interest  in  and  to 
whatever  interest  Burns  purchased  in  the  Durant  mine, 
which  was  20,094-225,1000.  (2)  The  court  erred  in  giv- 
ing the  defendant  the  benefit  of  the  one-half  of  the  $1,200 
received  as  royalty. 

Mr.  L.  S.  Dixon,  for  appellant. 

Messrs.  L.  C.  Rockwell,  W.  T.  Hughes  and  Bertram 
Ellis,  for  appellees. 

Richmond,  C.  There  is  no  controversy  concerning  the 
loan  of  the  money;  the  execution  of  the  agreement  as 
above  set  forth;  the  execution  and  delivery  of  the  deed 
from  Burns  to  Finnerty;  the  receipt  of  the  royalty  of 
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$1,200;  the  payment  of  money  in  and  about  the  suit  by 
Finnerty;  and  the  execution  and  delivery  of  the  deeds 
on  the  13th  of  August,  1886,  by  both  Burns  and  Finnerty, 
to  David  M.  Hyman.  The  only  controv^sy  in  this  case 
is  as  to  the  effect  of  the  addendum  to  the  agreement  of 
March  5,  1884,  whereby  an  interest  in  the  profits  of  the 
mine  was  conveyed  by  Burns  to  Finnerty. 

It  is  fair  to  assume  that  this  agreement,  including  the 
addendum^  was  made,  executed  and  delivered  at  the  same 
time.  It  appears  to  be  attested  by  the  same  witness, 
and  it  is  not  disputed  by  any  evidence  or  in  the  plead- 
ings. "In  the  construction  of  this  contract  it  is  proper 
for  the  court  to  place  itself  in  the  position  of  the  con- 
tracting parties  at  the  time  of  its  execution,  and  look  at 
the  occasion  which  gave  rise  to  it;  the  relative  position 
of  the  parties;  their  designs  as  to  the  objects  to  be  accom- 
plished." 

Viewed  from  this  stand-point,  the  nature  of  the  trans- 
action appears  to  have  been  as  follows:  Burns  desired  a 
loan.  Finnerty  was  able  and  willing  to  loan.  Burns 
was  anxious  to  secure  the  repayment  of  the  principal 
loaned,  and,  to  do  so,  agreed  to  make  the  conveyance  of 
the  interest  in  the  mine,  and  also  to  assign  an  interest  in 
a  claim  against  the  German  National  Bank.  Both  of 
these  securities,  it  must  be  admitted,  were  questionable. 
From  neither  was  it  certain  Finnerty  would  realize  the 
money  advanced.  Both  depended  upon  contingencies; 
and,  as  an  additional  inducement  and  consideration  for 
the  accommodation.  Burns  proposed  to  Finnerty  to  share 
equally  with  him  the  profits  of  the  interest  he  should  ob- 
tain in  the  Durant  mine.  Finnerty  was,  to  the  best  of 
Burns'  ability,  secured  as  to  the  repayment  of  the  prin- 
cipal, and  for  the  hazard  of  the  loan  was  to  be  conj  pen- 
sated  by  prospective  profits  in  the  mine.  Payment  of 
interest  on  the  loan  was  not  contemplated. 

It  is  contended  that  this  construction  of  the  transaction 
cannot  be  sustained,  as  it  is  inequitable  and  unconscion- 
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able.  The  intention  of  the  parties  and  the  legal  effect  of 
the  writings  cannot  thus  be  summarily  disposed  of. 
When  the  nature  of  the  transaction  is  considered,  and 
the  uncertaintyattending  it,  and  the  chance  of  losing  the 
entire  investment,  the  contract  as  above  construed  does 
not  appear  to  have  been  unreasonable  or  inequitable. 
Wei-e  mining  transactions,  in  regard  to  the  acquiring  of 
interests  in  undeveloped  property,  to  be  judged  by  results 
afterwards,  instead  of  conditions  as  they  existed  at  the 
time  of  the  investment,  many  titles  of  far  greater  value 
than  the  one  in  question  would  be  annulled  for  inade- 
quacy of  consideration,  where  the  amount  invested  was 
much  less  in  the  first  instance  than  in  this  case. 

Finnerty,  by  the  conveyance,  took  the  legal  title,  sub- 
ject to  defeasance  in  the  payment  of  the  money  loaned 
to  Burns.  Upon  such  payment  the  legal  title  of  the 
entire  interest  was  to  re-invest  in  Burns,  while  Finnerty 
was  for  all  time  to  receive  the  profits  of  one-half  the 
interest,  if  there  should  be  any,  and  the  control  and 
management  was  to  remain  in  Burns.  But  such  profits 
were  to  be  net  results,  while  Finnerty  was  not  to  be 
chargeable  with  any  costs  of  development.  After  the 
payment  of  the  $1,000,  Finnerty's  interest  was  a  demand 
for  the  further  sum  of  $100  due,  and  an  ownership  of 
one- half  of  the  profits  resulting  from  the  mining  for  all 
or  an  indefinite  time,  until  the  ore  should  be  exhausted. 
In  this  view  of  the  case,  we  do  not  consider  the  question 
which  conveyance  (Burns  to  Hyman,  or  Finnerty  to  Hy- 
man)  was  prior  in  point  of  time,  or  whether  they  were 
contemporaneous,  important.  Each  dealt  for  himself,  and 
each  had  an  assignable  interest.  By  the  deed  of  Burns 
he  conveyed  to  Hyman  his  interest  in  the  mines,  to  the 
ores  mined  therefrom,  to  the  proceeds  of  the  same,  "and 
all  his  estate,  right,  title,  interest,  possession,  claim  and 
demand  whatsoever,  as  well  in  law  as  in  equity."  By 
the  contract,  executed  by  Burns  to  Hyman  on  the  same 
date  as  the  deed,  he  agrees  or  covenants  that  ''he  did 
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convey  said  interest  by  way  of  mortgage  to  one  Peter 
Finnerty  to  secure  a  claim  of  $1,100;  that  he  had  repaid 
to  said  Finnerty  the  sum  of  $1,000,  and  tendered  him  the 
balance;  and  that  any  other  claim  the  said  Finnerty  may 
set  up  to  said  interest  is  without  consideration,  fraudu- 
lent and  void."  By  the  conveyance  his  entire  interest  in 
the  property,  legal  and  equitable,  is  transferred  to  Hy- 
man.  Hyman  was  substituted  in  his  stead,  and  had  suc- 
ceeded to  all  existing  equities  in  connection  with  Finnerty; 
and,  for  further  certainty  or  assurance  in  the  contract, 
he  set  out  and  defined  what  the  existing  equities  were 
between  himself  and  Finnerty.  The  deed  and  contract 
were  ample  to  and  did  divest  him  of  all  interest,  and  in- 
vest Hyman,  not  only  with  the  legal  and  equitable  in- 
terest of  Bums,  but  by  the  substitution  a  right  to  adjust 
the  equities  theretofore  existing  between  Burns  and  Fin- 
nerty. 

On  the  same  date,  Hyman,  through  his  agent  in  Den- 
ver, purchased  and  received  a  conveyance  from  Finnerty 
of  the  entire  interest,  including  unadjusted  rights  and 
equities  existing  between  him  and  Burns.  The  transac- 
tions were  separate  and  distinct;  each  dealing  with  his 
own  interest  regardless  of  the  interest  of  the  others. 

By  the  two  conveyances  to  Hyman,  the  titles  were 
merged,  and  the  equities  merged  and  extinguished. 
Bm'ns,  having  released  to  Hyman  all  his  interest,  had 
no  further  claim  against  or  matters  to  adjust  with  Fin- 
nerty. If  Hyman  saw  fit,  notwithstanding  Burns'  agree- 
ment, to  recognize  a  greater  interest  in  Finnerty  than 
that  asserted  by  Burns,  and  purchase  and  pay  for  it,  it 
was  entirely  a  matter  of  his  own,  in  which  Burns  could 
have  no  interest,  unless  called  upon  by  Hyman  to  make 
good  his  assertion  of  want  of  interest  in  Finnerty,  as 
stated  in  the  contract.  Finnerty,  at  the  time  of  the  sale, 
and  in  making  the  conveyance,  undoubtedly  took  into 
consideration  the  balance  due  him  from  Burns,  the 
amount  of  royalty  due  for  ore  extracted,  and  the  amount 
Vol.  XIV  — 2 


Digitized  by  VjOOQIC 


19a  390 


18  In  re  Boa£B3.  [Jan.  T., 

he  was  out  for  money  advanced  in  litigation;  and,  in 
making  his  price  in  a  lump  sum,  received  what  he  con- 
sidered compensation  for  his  existing  claims  and  interest 
in  the  property,  and  it  was  paid.  Burns,  by  his  convey- 
ance and  agreement,  was  estopped  to  deny  that  all  ex- 
isting rights  and  claims  had  not  passed  to  Hyman.  It 
follows  that  Bums  had  no  right  to  participate  in  any 
way  in  the  transaction  between  Pinnerty  and  Hyman, 
or  the  proceeds  of  it,  and  had  no  cause  of  action  against 
Fiunerty.  The  transfer  must  be  regarded  as  an  assign- 
ment of  all  rights  of  action.  We  are  therefore  of  the 
opinion  that,  at  the  time  of  the  institution  of  this  pro- 
ceeding, Burns  had  no  right  of  action  against  the  defend- 
ant Pinnerty,  and,  in  view  of  the  fact  that  affirmative 
relief  asked  by  the  answer  has  been  abandoned,  the  judg- 
ment should  be  reversed,  and  cause  remanded,  with  in- 
structions to  the  court  below  to  dismiss  the  action. 

Reed  and  Pattison,  CO.,  concur. 

Per  Curiam.  Por  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  is  reversed,  and  the  cause  re- 
manded, with  directions  to  dismiss  the  action. 

Beversed. 

Mr.  Justice  Eluott,  having  presided  at  the  trial  be- 
low, did  not  participate  in  this  decision. 


14      18  
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t»  2%  In  re  Rogers. 

15a  m  I*  EXEBCISB    OF    ORIOINAL    JuBISDICTION  BY  SUFBBME  COUBT.—  It  18 

i-jj — Tzi  the  settled  practice  of  this  court  not  to  exercise  its  original  jurls- 

I  16*  48»|  diction  except  in  cases  pu&h'ei  juris,  or  in  oases  where  it  is  shown 

14  jsj  that  a  refusal  to  take  juriadiotion  would  practioaUj  amount  to  a 

denial  of  justice. 
2.  Certiorari  from  District  to  County  Courts.—  Compared  with 
the  district  courts,  the  county  courts  are,  in  point  of  jurisdiction, 
inferior  to,  and  their  judgments  and  proceedings  are  subject  to  ro» 
view  by  writs  of  certiorari  from,  the  district  courts,  as  provided  by 
cht4>ter  28  of  the  code. 
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Application  for  a  Writ  of  Certiorari. 

Messrs.  Rogers,  Shaffroth  &  Whitford,  for  peti- 
tioners. 

Messrs.  Bucbxin,  Staley  &  Safely,  for  respondent. 
Mr.  Justice  Elliott  delivered  the  opinion  of  the  court. 

This  is  an  original  application  in  this  court  for  a  writ 
of  certiorari  to  the  county  court  of  Mesa  county.  It  is 
set  forth  in  the  affidavit  upon  which  the  application  is 
based  that  the  county  court  has  exceeded  its  jurisdiction 
in  the  matter  of  certain  condemnation  proceedings  therein 
pending  under  the  act  of  eminent  domain,  etc. 

Upon  presentation  of  the  affidavit  a  rule  was  granted 
to  show  cause  why  the  writ  should  not  issue,  with  the 
express  understanding  that,  if  it  should  be  found  that 
the  district  courts  have  jurisdiction  in  such  cases,  the 
rule  would  be  discharged.  It  is  the  settled  practice  of 
this  court  not  to  exercise  its  original  jurisdiction  except 
in  cases  puhlici  juris,  or  in  cases  where  it  is  shown  that 
a  refusal  to  take  jurisdiction  *'  would  practically  amount 
to  a  denial  of  justice."  Wheeler  v.  Irrigation  Co.  9 
Colo.  248. 

The  writ  of  certiorari  provided  by  chapter  28  of  the 
Code  of  Civil  Procedure  is  the  same  in  substance  as  the 
common-law  writ  which  lies  for  the  removal  of  causes 
from  an  inferior  to  a  superior  tribunal.  Since  no  appeal 
lies  from  the  county  court  to  the  district  court  in  con- 
demnation proceedings,  it  is  assumed  by  counsel  for  pe- 
titioner, on  the  authority  of  Loveland  v.  SearSy  1  Colo. 
194,  that  the  district  court  is  not  superior  to  the  county 
Gourt  in  respect  to  such  proceedings;  and  consequently 
that  the  district  court  is  without  jurisdiction  in  this  case 
to  review  the  proceedings  of  the  county  court  upon  cer- 
tiorari. The  decision  in  Loveland  v.  Sears  was  based 
opon  the  prior  decision  of  Cass  v.  Davis,  id.  48,  which 
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was  to  the  effect  that  the  territorial  statute  providing  for 
appeals  from  the  probate  court  to  the  district  court  was 
repugnant  to  the  organic  act  of  the  territory,  giving  those 
courts  concurrent  jurisdiction  in  civil  cases  to  a  certain 
amount.  Without  questioning  the  correctness  of  these 
decisions  under  the  organic  act,  it  is  plain  they  do  not 
apply  to  the  organization  of  our  judicial  system  under 
the  constitution. 

The  jurisdiction  of  the  county  court  in  civil  cases  is  not 
fixed  by  the  constitution;  but  it  is  expressly  declared 
that  such  jurisdiction  may,  within  certain  definite  limits, 
be  prescribed  by  law,  and  also  that  appeals  may  be  taken 
from  the  county  to  the  district  court  in  such  cases  as 
may  be  provided  by  law.  Art.  6,  §  23.  The  writ  of 
certiorari  was  denied  in  the  case  of  Loveland  v.  Sears^ 
not  because  appeals  were  not  provided  for  from  probate 
to  district  courts,  but  because  the  opinion  had  been  ex- 
pressed in  Cass  v.  Davis  that  such  appeals  could  not  be 
thus  provided  for.  This  reason  certainly  does  not  now 
obtain. 

The  district  courts  of  this  state  are  invested  by  the 
constitution  with  "original  jurisdiction  of  all  causes, 
both  at  law  and  in  equity,  and  such  appellate  jurisdic- 
tion as  may  be  conferred  by  law."  Art.  6,  §  11.  This 
language  is  broad  enough  to.  include  writs  of  certiorari^ 
as  well  as  the  other  extraordinary  and  remedial  writs  of 
which  the  supreme  court  is  invested  with  jurisdiction  by 
section  3  of  the  same  article.  The  original  jurisdiction 
of  the  district  courts  is,  by  the  constitution,  general  and 
unlimited,  subject  only  to  reasonable  statutory  regula- 
tion, and  the  lawful  supervision  of  the  supreme  court; 
while,  as  we  have  seen,  the  jurisdiction  of  the  county 
courts  is  limited,  and,  with  certain  exceptions,  purely 
statutory.  Hence,  as  compared  with  the  district  courts, 
county  courts  are  in  point  of  jurisdiction  inferior,  and 
their  judgments  and  proceedings  are  subject  to  review 
by  writs  of  certiorari  from  the  district  courts>  as  pro- 
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vided  by  chapter  28  of  the  code.  Connor  v.  Estate  of 
ConnoVy  4t  Colo.  74;  Liddicoat  v.  Treglown^  6  Colo.  47; 
People  V.  Wilkinson,  13  Dl.  660. 

In  view  of  the  conclusion  at  which  we  have  arrived, 
we  express  no  opinion  as  to  the  merits  of  this  applica- 
tion. We  have  no  doubt  of  the  jurisdiction  of  the  dis- 
trict courts  in  proper  cases  of  this  kind;  and  hence  we 
must  decline  to  exercise  the  original  jurisdiction  of  this 
court  herein.  In  doing  this  it  may  not  be  improper  to 
refer  to  the  extent  of  the  appellate  or  principal  jurisdic- 
tion of  this  court.  There  are  now  fifty-five  counties  in 
this  state,  for  each  of  which,  county  and  district  courts 
are  established,  besides  criminal  courts  in  two  counties. 
These  courts  of  record  are  presided  over  by  sixty-nine 
different  judges;  and  the  judgments  and  proceedings  of 
each  of  these  tribunals  are  subject  to  review  by  this  court 
upon  appeal  or  writ  of  error.  Under  these  circumstances^ 
considering  the  novel  and  diversified  character  of  our 
litigation,  and  the  over-burdened  condition  of  the  docket 
of  this  court  as  an  appellate  tribunal,  it  is  an  imperative 
necessity,  and  it  should  not  be  a  subject  of  surprise,  that 
we  endeavor  to  restrict  its  original  jurisdiction  to  the 
smallest  limits  consistent  with  the  administration  of  jus- 
tice. The  rule  to  show  cause  is  discharged,  and  the  ap- 
plication for  writ  of  certiorari  is  denied. 

Application  denied. 
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Cannon  and  Dounce  v.  Williams. 

1,  MSCHANia*8-LlEN  STATUTES  —  CJONSTEUCTION  AND  PeQUIBEMKNTS.— 

Mechanic's-lien  statutes  in  this  stat«  being  equitable  in  purpose 

and  remedial  in  nature  are  to  receive  a  liberal  construction  by  the  ,  }2*  ?2J 

courts.    But  there  must  be  a  substantial  compliance  with  all  ma-  |  lOa  208 

terial  requirements  thereof.  [  |  JJ^  ^h 

2.  LiKN  Not  Destroyed  by  Harmless  Mistake  of  Cladiant,—  isa  28i| 

V^here  the  lien-claimant,  acting  in  good  faith,  by  mistake  includes 
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an  item  for  which  he  is  not  entitled  to  a  lien,  such  mistake  does 
not,  of  itself,  destroy  the  lien. 

&  ABSTELAOt  OF  INDEBTEDNESS  AK  ESSENTIAL  REQtnBEKENT.— Wheie 

the  statute  requires  "an  abstract  of  indebtedness  showing  the 
whole  amount  of  debt,  the  whole  amount  of  credit,  and  the  bal- 
ance due  or  to  become  due,"  the  mere  statement  of  the  balance  do* 
is  Dot  a  compliance  therewith. 

4.  Errors,  When  to  be  Overlooked.—  When  there  has  been  a  sub- 

stantial compliance  with  the  statute,  mistakes  that  do  not  tend  to 
deceive  parties  interested  may  be  overlooked. 

5.  Personal  Judohent.—  Under  the  act  of  1888  a  personal  judgment 

may  be  rendered  for  the  amount  found  due,  though  the  right  to  a 
lien  be  not  sustained. 

Appeal  from  District  Court  of  Douglas  County. 

Suit  was  begun  by  one  George  C.  Bates  against  James 
Cannon,  Jr.,  William  J.  Dounce,  Morgan  D.  Williams 
and  others  to  establish  his  claim  for  services  rendered  as 
an  attorney^  and  to  secure  a  prior  lien  upon  certain  coal 
mines  as  to  which  two  of  the  defendants  were  considered 
owners  and  the  others  lien-claimants.  Williams  filed 
an  answer  and  cross-complaint,  alleging  the  performance 
of  labor  upon  the  mining  property,  the  non-payment  of 
compensation  therefor,  and  a  compliance  with  the  me- 
chanic's-lien  law  then  in  force.  He  asked  judgment  for 
$1,923.39,  and  that  the  same  be  made  a  lien  upon  the 
premises  in  accordance  with  the  statute. 

Cannon  and  Dounce  filed  an  answer  to  the  cross-com- 
plaint and  the  issue  thus  made  was  tried  by  a  referee, 
who  reported  findings  of  fact,  conclusions  of  law,  and  a 
judgment  denying  the  lien.  Exceptions  being  taken  to 
the  conclusions  of  law  and  judgment,  the  court  upon  the- 
hearing  set  them  aside  and  entered  judgment  against 
Cannon  for  $1,822.66;  also  a  decree  giving  Williams  a 
Ken  for  $1,075  of  the  amount  claimed,  as  demanded  in 
his  cross-complaint.  From  that  decree  the  present  ap- 
peal is  prosecuted. 

Mr.  T.  D.  W.  ToNLEY,  for  appellants. 

Mr.  William  Dillon,  for  appellee. 
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Chief  Justice  Helm  delivered  the  opiBion  of  the  court. 

No  exceptions  were  taken  to  the  referee's  findings  of 
fact;  hence  these  findings  are  to  be  accepted  as  true. 
The  decision  of  this  court  turns,  therefore,  upon  the  law 
applicable  to  such  facts. 

Differences  of  opinion  exist  among  the  decisions  as  to 
whether  mechanic's-lien  statutes  should  receive  a  strict 
or  a  liberal  construction.  But  since  these  statutes  are 
manifestly  equitable  in  purpose  and  remedial  in  nature, 
and  especially  since  the  course  of  legislation  on  the  sub- 
ject in  this  state  has  been  reasonably  just  to  all  parties 
concerned,  we  are  inclined  to  favor  the  doctrine  of  liberal 
construction.  Barnard^  Adm%  v.  McKenzie^  4  Colo.  251; 
De  Witt  et  al.j  Appellants^  v.  Smith  et  al.y  EespondentSy 
63  Mo.  263;  Skyrme  v.  Occidental  M.  &lM.  Co.  8  Nev. 
219.  But  to  lay  the  foundation  for  this  peculiar  relief 
there  must  of  course  be  a  substantial  compliance  with  all 
material  requirements  of  the  law.  Phillips  on  Mech. 
liens,  sec.  16  and  cases;  Q.  S.  L.  &  P.  B.  B.  Co.  v. 
Harris,  12  Colo.  226. 

The  statute  in  force  at  the  time  of  these  proceedings 
(seo.  2140,  G.  S.)  required  the  lien-claimant  to  file  a 
"  statement "  or  notice  with  the  clerk  and  recorder  of  the 
county  where  the  land  was  situate,  containing  among 
other  things  ''an  abstract  of  indebtedness  showing  the 
whole  amount  of  debt,  the  whole  amount  of  credit,  and 
the  balance  due,  or  to  become  due,  to  the  claimant."  In 
the  case  at  bar  the  notice  contains  no  such  abstract;  it 
wholly  fails  to  state  the  account;  it  names  neither  the 
total  amount  of  debt  nor  the  total  amount  of  credit;  it 
makes  no  attempt  in  any  way  to  show  the  debits  or 
credits;  it  merely  states  the  balance  claimed  to  be  due. 
Moreover,  more  than  one-third  of  this  alleged  balance 
represents  an  item  for  which  no  lien  could  be  allowed 
under  the  statute.  We  shall  assume  that  appellee,  by 
including  this  item,  was  not  guilty  of  bad  faith  either  in 
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fact  or  m  law,  and  that  his  act  constituted  an  innocent 
mistake,  which  would  not  of  itself  destroy  the  lien. 
Phillips  on  Mech.  Liens,  sec.  355.  Nevertheless  it  might 
deceive,  and  is  a  serious  additional  imperfection  in  the 
notice. 

We  do  not  speculate  concerning  the  purpose  of  the 
legislature  in  requiring  that  the  notice  contain  this  ab- 
stract. Whatever  such  purpose  may  have  been,  it  is 
sufficient  for  us  that  the  statute  was  thus  written  and 
that  its  language  is  free  from  ambiguity.  The  doctrine 
of  liberal  construction  is  not  broad  enough  to  cover  such 
defects  as  the  one  in  question.  There  is  not  a  substantial 
compliance  with  the  statute.  Stating  a  balance  due  can 
hardly  be  regarded  even  as  an  attempt  to  give  the  ab- 
stract of  indebtedness  required.  And  this  is  especially 
true  where  a  large  part  of  the  alleged  balance  arises  from 
an  account  for  which  no  lien  could  be  decreed.  Phillips 
on  Mech.  Liens,  sec.  357  and  cases  cited. 

Counsel  for  appellee  seeks  to  avoid  the  effect  of  the 
omission  in  question  by  claiming  that  appellants  could 
not  have  been  deceived  or  misled  thereby.  When  there 
has  been  a  substantial  comphance  with  the  statute,  mis- 
takes that  do  not  tend  to  deceive  parties  interested  may 
be  overlooked.  But  the  consideration  that  there  is  in  a 
given  case  an  absence  of  resulting  injury  in  fact  cannot 
supersede  or  dispense  with  the  material  steps  designated 
as  a  condition  precedent  to  the  lien;  if  it  could,  liens 
might  be  maintained  in  many  cases  without  filing  any 
"statement"  whatever;  for  it  will  sometimes  happen 
that  the  parties  interested  are  in  possession  otherwise  of 
all  facts  to  be  stated  in  the  notice,  including  the  intention 
to  claim  a  lien. 

But  the  facts  in  the  case  at  bar,  as  well  as  the  law,  do 
not  support  counsel's  premises.  During  the  period  of 
appellee's  service  under  his  employment,  which  employ- 
ment was  by  Cannon,  the  property  changed  hands  twice. 
The  first  of  the  three  owners,  the  Denver  Coal  Company^ 
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was  not  made  a  party  to  the  original  suit,  nor  to  the  pro- 
ceeding by  cross- complaint;  the  second  owner  was  appel- 
lant Cannon;  the  third  owner,  who  held  title  at  the  time 
of  trial,  was  appellant  Dounce.  Cannon  does  not  appear 
to  have  been  Bounce's  agent  in  mining  and  marketing 
coal.  The  referee  reports  that  after  Dounce  purchased, 
Cannon  continued  to  work  "  the  mine  for  his  own  ben- 
efit, with  the  knowledge  of  Dounce,  though  Dounce  was 
not  interested  pecuniarily  in  such  mining  operations." 
The  due-bills  resulting  from  the  settlement  between  ap- 
pellee and  Cannon,  prior  to  the  filing  of  the  notice  in 
question,  were  in  Cannon's  name  alone,  and  apparently 
exclusively  on  his  own  behalf.  Under  these  circum- 
stances, this  settlement,  without  other  proofs,  cannot  be 
i^garded  as  putting  Dounce  in  possession  of  the  facts 
relating  to  the  debits  and  credits  constituting  appellee's 
account.  Thus  the  settlement,  which  is  the  main  reli- 
ance of  counsel  in  support  of  his  proposition  that  Dounce 
could  not  have  been  misled  or  prejudiced  by  the  defect- 
ive notice,  fails  to  perform  the  function  assigned  it. 

Under  the  mechanic's  lien  law  of  1872,  and  the  lien 
laws  enacted  during  the  succeeding  ten  years,  the  fore- 
going conclusions  would  probably  i-equire  a  dismissal  of 
the  cross- complaint.  For  the  money  judgment  then 
shared  the  fate  of  the  lien.  Barnard^  AdmW,  v,  McKen- 
zie,  supra;  Hart  et  al.  v.  Midlen,  4  Colo.  512. 

But  the  lien  statute  of  1883,  under  which  the  parties 
to  this  litigation  acted,  contained  the  following:  "Each 
party  who  shall  establish  his  claim  under  this  act  shall 
have  a  judgment  against  the  party  personally  liable  to 
him  for  the  full  amount  of  his  claim  so  established,  and 
shall  have  a  lien  established  and  determined  in  said  de- 
cree upon  the  property  to  which  his  lien  shall  have  at- 
tached to  the  extent  hereinbefore  stated  "  (G.  S.  sec.  2155); 
also,  "  The  practice  under  this  act  shall  be  in  accordance 
with  the  Code  of  Civil  Procedure  of  the  state  of  Colo- 
rado."   G.  S.  sec.  2161. 

Giving  these  provisions  a  liberal  construction  we  must 
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regard  them  as  modifying  the  preceding  statutes;  and  a 
departure  from  the  view  announced  in  the  decisdons  men- 
tioned is  accordingly  rendered  necessary.  Such  legisla- 
tive action,  while  in  accord  with  the  principles  of  the 
reformed  procedure,  tends  also  to  promote  substantial 
justice.  The  pecuniary  recovery  is  based  upon  a  judicial 
investigation  of  all  matters  that  would  be  pertinent  in  an 
ordinary  action  at  law;  a  multipUcity  of  suits  is  avoided; 
and  it  will  hardly  be  claimed  that  injury  follows  because 
the  court,  as  a  chancellor,  determines  the  amount  of 
plaintiff's  recovery.  Besides,  the  special  finding  of  a 
jury  may  be  invoked  upon  the  question  of  damages,  as  in 
other  equity  cases. 

The  foregoing  construction  is  in  harmony  with  the 
policy  of  present  legislation  upon  this  feature  of  the 
subject  in  hand.  The  act  now  in  force  places  the  right 
to  a  i)ersonal  judgment  for  the  sum  due,  though  the  lien 
itself  fail  beyond  possible  controversy.  Session  Laws 
1889,  p.  252,  sec.  11. 

The  decree  recognizing  the  lien  upon  the  premises  re- 
ferred to  is  reversed;  but  the  judgment  against  Cannon  for 
$1,822.66  will  not  be  disturbed.  The  cause  is  remanded 
with  directions  to  dismiss  the  proceedings  so  far  as  the 
mechanic's  lien  is  concerned,  but  to  issue  execution  for 
collection  of  the  debt  as  in  the  case  of  money  judgments 
recovered  through  ordinary  actions  at  law. 

Decree  reversed. 

Mb.  Justice  Hayt  {dissenting).  I  concur  with  that 
portion  of  the  foregoing  opinion  in  which  it  is  held  that 
the  mechanic's  lien  cannot  be  maintained,  but  dissent 
from  the  views  expressed  upon  the  other  branch  of  the 
case.  In  my  judgment,  upon  the  failure  of  the  appellee 
to  establish  a  lien,  the  entire  proceedings  should  have 
been  dismissed.  This  rule  has  been  repeatedly  announced 
by  this  court,  and  ought  not  to  be  now  departed  from  un- 
less changed  by  positive  legislative  enactment.  Jensen 
V.' Brown  J  2  Colo.  694;  Barnard^  Adm*r,  v.  McKenzie^  4 


Digitized  by  VjOOQIC 


1890.]         Bbahoney  t.  D.,  it.  &  p.  R  Co.  27 

Colo.  251;  Hart  et  al.  v.  MuHeny  4  Colo.  512;  Mining  Co. 
V.  Finch,  6  Colo.  214;  Greeley,  S.  L.  &  P.  Ry  Co.  v. 
Harris,  12  Colo.  226.  Such  change  was  made  at  the  last 
session.^  See  Session  Laws  of  1889,  sec.  11,  p.  252.  This 
cause  had  heen  tried  and  determined  in  the  courts  below, 
however,  prior  to  this  amendment,  and,  of  course,  cannot 
be  affected  thereby. 

I  discover  nothing  in  the  language  quoted  in  the  ma- 
jority opinion  from  sections  2155  and  2161,  General  Stat- 
utes, that  permits  the  entry  of  a  personal  judgment  unless 
the  lien  be  first  established.  I  am  of  the  opinion  that 
the  amendment  of  1889  referred  to  was  enacted  for  the 
sole  purpose  of  making  this  change.  If  the  prior  stat- 
ute permitted  a  personal  judgment  without  a  lien,  this 
amendment  of  1889  was  unnecessary.  I  think  it  was 
necessary,  and  that  the  only  authority  for  such  judg- 
ment is  derived  therefrom.  As  this  case  is  not  affected 
by  the  act  of  1889,  the  entry  of  a  personal  judgment 
against  Cannon  was  improper,  and  this  part  of  the  judg- 
ment should  also  be  reversed. 


Brahoney  et  al.  v.  Denver,  U.  &  P.  R.  Co. 

1.  Practice  in  Supreme  Court  —  Preservinq  Objections  to  Evi- 
DENCB  AND  INSTRUCTIONS. —  Objections  and  exceptions  relating  to 
evidence  and  instructions  given  at  the  trial  cannot  be  considered 
on  error  or  appeal  unless  properly  preserved  in  the  record  filed  in 
this  court. 

1^,  Same  —  Objections  to  PLEADiNoa— Objections  to  a  complaint  on 
the  ground  of  misjoinder  of  parties,  or  that  several  causes  of  action 
are  improperly  united,  and  other  like  objections,  if  not  taken  by 
demurrer  or  answer,  will  be  deemed  waived. 

Appeal  from  Superior  Court  of  Denver. 
Messrs.  Browne  &  Putnam,  for  appellants. 
Messrs.  Wolcott  &  Vaile,  for  appellee. 

I  By  the  insertioii  of  the  following  provision:  "  If,  on  trial  of  a  cause  under  the  pro- 
visionB  of  this  act,  the  proceedings  will  not  support  a  lien,  the  plaintijf  or  plaintiffs 
may  pi-occed  tr>  judgment  as  in  ah  action  on  contract,  and  execution  may  issue  as  in 
fSQfSb.  cases  provided;  and  said  judgment  shall  have  all  the  rights  of  a  judgment  In  a 
personal  action/^ 
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Mr.  Justice  Elliott  delivered  the  opinion  of  the  court. 

From  the  abstract  of  the  record  upon  which  this  appeal 
is  prosecuted,  it  appears  that  prior  to  the  institution  of 
this  action  in  the  court  below  each  of  the  appellants, 
seven  in  number,  had  commenced  his  separate  suit  in 
the  superior  court  of  Denver  against  appellee,  claiming 
damages  to  certain  real  estate,  or  to  some  interest  therein, 
Qwned  by  them  in  severalty,  by  reason  of  the  occupation 
of  certain  streets,  alleys  or  lands  by  said  appellee  for  its 
railroad.  Thereupon  appellee,  a  railroad  corporation 
organized  and  doing  business  in  this  city,  county  and 
state,  commenced  this  action  in  said  superior  court 
against  appellants,  and  in  its  complaint,  by  appropriate 
averments,  set  forth,  among  other  things,  certain  facts 
showing  that  it  was  in  no  wise  liable  to  appellants  for 
the  damages  claimed  in  their  several  suits,  and  asked 
that  said  appellants,  respectively,  be  enjoined  from  pros- 
ecuting the  same,  and  that  the  compensation  and  dam- 
ages claimed  in  their  said  several  suits,  if  it  should  be 
found  they,  or  either  of  them,  were  entitled  thereto, 
might  be  ascertained  and  assessed  by  commissioner 
appointed  by  the  court,  or  by  a  jury  of  freeholders,  as 
provided  by  the  act  of  eminent  domain. 

Appellants  filed  their  answer  to  the  complaint,  and  by 
consent  the  several  complaints  in  their  original  suits 
were  made  a  part  of  said  answer.  In  their  answer  they 
also  prayed  that  the  compensation  and  damages  claimed 
by  them  might  be  assessed  by  a  jury  to  be  selected  by  the 
court  pursuant  to  the  statute,  etc.  Replication  being 
filed,  the  cause  was,  by  consent  of  the  parties,  tried  to  a 
jury  of  six  pei^sons,  who,  upon  consideration  of  the  evi- 
dence and  instructions  of  the  court,  returned  a  verdict  in 
favor  of  appellee.  Motion  for  a  new  trial  being  over- 
ruled, judgment  was  entered  on  the  verdict  perpetually 
restraining  appellants  from  prosecuting  their  several 
original  suits.  To  reverse  this  judgment  the  case  is 
brought  here  by  appeal  under  the  act  of  1885. 
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The  abstract  of  the  record  filed  in  this  court  contains 
no  bill  of  exceptions,  nor  any  part  of  the  evidence  or  in- 
structions to  the  jury.  Hence  we  are  not  advised  that 
appellants  made  any  objections,  or  reserved  any  excep- 
tions, upon  which  to  base  assignments  of  error  relating 
to  the  merits  of  the  trial.  They  did  not  by  demurrer  or 
answer  make  the  objection  that  there  was  a  misjoinder 
of  parties  defendant,  or  that  several  causes  of  action  had 
been  improperly  united,  or  other  objection  of  like  char- 
acter. Hence  they  must  be  held  to  have  waived  all  such 
objections.  Civil  Code,  §  55.  The  objection  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  might  now  be  considered,  if  error  had 
been  properly  assigned  upon  that  ground;  but  from  a 
careful  examination  of  the  pleadings  we  are  satisfied 
that  such  an  assignment  would  not  be  well  taken.  The 
facts  stated  were  sufficient  to  constitute  a  cause  of  ac- 
tion, even  though  appellants  might,  if  they  had  not 
waived  the  same  by  their  mode  of  pleading,  have  suc- 
cessfully attacked  the  complaint  on  other  grounds.  Min- 
ing Co.  V.  Johnson^  13  Colo.  258. 

It  is  assigned  for  error  that  the  court  exceeded  its 
jurisdiction  in  entertaining  the  complaint  of  appellee 
against  appellants,  and  that  the  whole  proceeding  in  said 
superior  court  was  irregular,  and  without  authority  of 
law. 

It  must  be  admitted  that  the  suit  or  proceeding  was 
somewhat  anomalous,  though  not  altogether  without 
precedent,  as  a  bill  of  peace,  or  proceeding  to  avoid  ex- 
pense and  multiphcity  of  suits.  Railroad  Co.  v.  Steiner, 
44  Ga.  546.  The  court  was  one  of  general  jurisdiction, 
within  the  limits  of  the  city  of  Denver,  in  all  civil  causes 
both  at  law  and  in  equity.  Gen.  St.  ch.  103,  §  3.  This 
cause  was  an  equitable  one,  though  it  contemplated,  in 
a  certain  contingency,  the  assessment  of  compensation 
and  damages  to  appellants  according  to  the  act  of  Feb- 
ruary 12,  1877,  providing  for  the  exercise  of  the  right  of 
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eminent  domain.  The  court  was  not  withont  jurisdic- 
tion over  the  parties  or  the  subject-matter.  By  joining 
in  this  proceeding  without  objection  or  exception^  appel- 
lants must  be  held  to  have  waired  all  objections  to  mere 
irregularities  or  errors  of  form.  As  neither  the  evidence 
nor  the  instructions  are  before  us,  we  must  presume  that 
the  verdict  of  the  jury  upon  the  merits  was  fully  war- 
ranted; and,  the  court  having  by  its  decree  approved  and 
confirmed  the  same,  we  see  no  reason  for  disturbing  it. 

■    The  judgment  is  accordingly  aflSrmed. 

Affirmed. 


Conway  v.  John  et  al. 


CoBPOBATiONB  —  Teansfeb  OF  STOCK.—  Under  the  laws  of  this  states 
2qL  4^1  ^^^^®  ^  stock  in  a  corporation,  as  against  creditors,  can  only  pass 

'  by  transfer  on  the  books  of  the  company. 

2.  EviDEMCE  — Oral  Pboof  of  Ck>NTENTS  OF  MiasiNa  Filbs.— The 
proper  foundation  being  laid,  the  character  and  contents  of  the 
missing  files  in  a  caose  tried  before  a  justice  of  the  peace  may  be 
established  by  oral  evidence. 

8.  Attachments  Before  Justices  of  the  Peace— Sbbyiob  of  No- 
tices ON  Non-Residents.—  Under  the  act  of  1879,  in  relation  to 
attachments  before  justices  of  the  peace,  requiring  notices  in  cer- 
tain instances  to  be  posted  in  three  of  the  most  public  places  within 
the  precinct,  evidence  showing  that  one  of  such  notices  was  posted 
on  the  front  door  of  the  court-house,  one  on  the  side  of  the  stairs 
leading  to  the  justice's  office,  and  one  on  a  certain  corral  fence, 
and  that  "  these  plaoes  were  then  regarded,  and  would  now  be, 
three  about  as  public  places  as  could  be  found  in  the  precinct/* 
shows  a  sufficient  compliance  with  the  statute,  as  against  a  col- 
lateral attack  upon  the  proceedings. 

4.  Attackinq  Judicial  Sale  —  Inadequacy  of  Price.—  Ordinarily, 
inadequacy  of  price  paid  is  not  alone  sufficient  cause  for  setting 
aside  a  judicial  sale,  particularly  of  personal  property  of  fluctuat- 
ing value. 

0.  No  Redemption  from  Judicial  Sale  of  Personal  Pbopertt.— 
The  right  of  redemption  from  a  judicial  sale  of  personal  property 
does  not  exist  in  this  state. 
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Appeal  from  Distrtct  Court  of  El  Paso  County. 

On  July  26,  1881,  one  of  the  appellees,  viz.,  the  Trini- 
dad Gas  Company,  a  defendant  below,  issued  to  David 
H,  Irland  its  certificate  of  stock  No.  25  for  fifteen  shares 
of  the  capital  stock  of  said  company,  the  shares  being  of 
the  face  value  of  $100  each,  and  registered  upon  the  com- 
pany's books  in  Irland's  name. 

On  April  19,  1882,  said  shares  of  stock  were  still  stand- 
ing upon  the  books  of  the  defendant  company  in  the 
name  of  Irland,  and  on  that  day  the  Eifenburg  Coal 
Mining  Company,  a  copartnerehip  composed  of  the  de- 
fendants James  M.  John  and  Caldwell  Teaman,  com- 
menced an  action  before  a  justice  of  the  peace,  by  attach- 
ment against  Irland,  and  caused  said  shares  of  stock  to 
be  attached  as  the  property  of  said  Irland.  Such  proceed- 
ings were  thereafter  had  in  said  cause  that  on  May  6, 
1882,  judgment  was  rendered  against  Irland,  and  the 
shares  of  stock  ordered  by  the  justice  to  be  sold  to  satisfy 
such  judgment,  which  was  done  on  May  22,  1882,  the 
defendant  John  becoming  the  purchaser  thereof  at  the 
constable's  sale  for  the  sum  of  $50. 

Prior  to  the  commencement  of  said  attachment  suit, 
viz.,  on  November  22, 1881,  Irland  had  assigned  the  cer- 
tificate of  stock  to  appellant  Conway,  but  no  assignment 
or  transfer  thereof  to  Conway  was  ever  made  upon  the 
books  of  the  defendant  company,  nor  was  there  any  re- 
quest to  have  such  transfer  made  until  November,  1883, 
long  subsequent  to  the  purchase  of  said  stock  at  consta- 
ble's sale  by  the  defendant  John.  Neither  of  the  appel- 
lees had  any  knowledge  or  information,  prior  to  Novem- 
ber, 1883,  that  Irland  had  assigned  said  certificate,  or  that 
the  plaintiff,  Conway,  made  any  claim  thereto.  The 
agreed  value  of  the  fifteen  shares  of  stock  at  the  time  of 
the  purchase  at  constable's  sale  by  defendant  John  is 
$550. 

This  action  was  brought  to  set  aside  this  sale,  on  ac- 
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count  of  the  alleged  invalidity  of  the  judgment  of  the 
justice  and  the  inadequacy  of  the  price  paid.  The  plaint- 
iff also  seeks,  in  the  alternative,  to  redeem.  The  trial 
below  resulted  in  a  judgment  for  the  defendant. 

Messrs.  Wells,  McNeal  &  Taylor,  for  appellant. 

Mr.  J.  M.  John,  for  appellees. 

Mr.  Justice  Hayt  delivered  the  opinion  of  the  court. 

The  attack  upon  the  judgment  of  the  district  court 
sustaining  the  title  of  appellee  John  to  the  stock  in  con- 
troversy is  based  upon  four  grounds: 

(1)  That  the  stock  was  not,  at  the  time  of  the  attach- 
ment proceedings,  subject  to  attachment  as  the  property 
of  Irland,  because  of  the  previous  assignment  to  appel- 
lant. 

(2)  That  the  stock  could  not  be  attached  upon  a  writ 
issued  by  a  justice  of  the  peace. 

(3)  Irregularities  in  the  proceedings  in  court,  and  at- 
tending the  sale,  sufficient,  as  it  is  claimed,  to  avoid  the 
judgment  and  vitiate  the  sale. 

(4)  Inadequacy  of  the  price  paid. 

It  is  admitted  by  the  pleadings  that  the  certificate  of 
stock  in  controversy  provided  upon  the  face  thereof  that 
it  was  'transferable  only  upon  the  books  of  the  com- 
pany, in  person  or  by  attorney,  on  the  surrender  of  this 
certificate."  This  was  inserted  by  virtue  of  the  follow- 
ing by-law  of  the  company: 

**  Transfers  of  stock  shall  be  made  on  the  books  of  the 
company  either  in  person  or  by  attorney,  and  the  pos- 
session of  the  script  shall  not  be  regarded  as  evidence  of 
ownership,  unless  it  shall  so  appear  on  the  books  of  the 
company." 

Express  statutory  authority  for  the  making  of  such 
by-law  is  given  the  corporation  in  section  241,  General 
Statutes  of  1883,  in  this  language:  "  The  shares  of  stock 
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shall  not  be  less  than  ten  nor  more  than  one  hundred 
dollars  each,  and  shall  be  deemed  personal  property,  and 
transferable  as  such  in  the  manner  provided  by  the  by- 
laws." 

In  addition  to  this,  we  find  a  subsequent  section,  re- 
quiring, inter  cdia^  that  a  book  shall  be  kept  by  the  sec- 
retary or  clerk  of  such  corporation  showing  the  names 
of  all  stockholders,  with  their  places  of  residence,  the 
number  of  shares  of  stock  held  by  each,  etc.,  and  provid- 
ing, further,  that  "  no  transfer  of  stock  shall  be  valid 
for  any  purpose  whatever,  except  to  render  the  person 
to  whom  it  shall  be  transferred  liable  for  the  debts  of  the 
company,  *  *  *  unless  it  shall  have  been  entered 
therein,  as  required  by  this  section,  within  sixty  days 
from  the  date  of  such  transfer."    Sec.  2G9,  Id. 

Here  we  have  a  clear  provision  of  statute  taking  from 
the  owner  of  stock  the  right  to  transfer  it  in  accordance 
with  the  known  rules  of  the  common  law,  and  substitut- 
ing therefor  another  and  different  mode.  This  change 
was  doubtless  made  for  the  purpose  of  furnishing  record 
evidence  of  the  title,  and,  in  view  of  the  plain  and  ex- 
plicit language  employed,  the  statute  cannot  be  disre- 
garded. Under  its  provisions,  we  are  clearly  of  the 
opinion  that,  notwithstanding  the  attempted  transfer 
from  Irland  to  appellant,  the  stock  remained  subject  to 
attachment  at  the  suit  of  the  former's  creditors.  Fiske 
V.  Carr,  20  Me.  301;  Bank  v.  Cutler,  49  Me.  315;  Bank  v. 
Oridley,  91  III.  457;  Association  v.  Cory,  129  Mass.  435; 
Northrop  v.  Turnpike  Co,  3  Conn.  544;  Weston  v.  Min- 
ing  Co.  5  Cal.  186;  Naglee  v.  Wharf  Co.  20  Cal.  530; 
Murphy's  Case,  51  Wis.  519. 

We  are  aware  that  in  some  jurisdictions  somewhat 
similar  provisions  have  been  held  to  relate  solely  to  the 
government  of  the  corporation  in  the  transaction  of  its 
corporate  business,  to  advise  it  of  the  names  of  those  en- 
titled to  vote,  receive  dividends  as  stockholders,  etc.,  and 
that  creditors  should  not  be  allowed  to  take  advantage  of 
Vol.  XIV— 3 


Digitized  by  VjOOQIC 


34  Conway  v.  John.  LJan,  T., 

any  failure  to  comply  with  such  requirements.  Such  de- 
cisions have  usually,  however,  been  based  upon  statutes 
essentially  dissimilar  from  those  here  under  considera- 
tion, and  frequently  upon  the  construction  to  be  given  a 
by-la\v  of  the  company,  in  the  absence  of  express  statu- 
tory restriction.  But  the  decided  weight  of  authority,  as 
well  as  the  better  reason,  we  think,  unite  in  support  of 
the  conclusion  that  when,  as  in  this  state,  the  statute  of 
the  state,  as  applicable  to  corporations,  requires  that 
shares  shall  be  transferred  in  a  particular  mode,  there 
must  be  at  least  a  substantial  compliance  with  the  re- 
quirement in  order  to  protect  the  property  against  future 
assignments  or  levies.     Bank  v.  Qridley^  supra. 

At  the  time  of  these  proceedings  it  was  provided  by 
statute  that  shares  of  the  defendant  in  any  corporation 
should  be  subject  to  be  taken  upon  writs  of  attachment 
and  sold  to  satisfy  any  judgment  rendered  against  the 
defendant.  Sess.  Laws,  1879,  p.  20.  Every  detail  of 
procedure  necessary  to  making  the  levy  and  sale  seems  to 
be  fully  provided  either  in  this  act  or  by  sections  1447  to 
1452,  inclusive,  of  the  General  Laws  of  1877.  And  an 
examination  of  the  chapter  in  which  these  sections  occur 
convinces  us  that  said  sections  apply  as  well  to  attach- 
ments issued  out  of  a  justice's  court  as  to  those  emanat- 
ing from  courts  of  record. 

It  was  shown  upon  the  trial  below  that  the  files  in  the 
attachment  case  had  been  lost,  and  could  not  be  produced. 
Oral  testimony  of  the  character  and  contents  of  the 
lost  papers  w^s  therefore  properly  admitted;  and  it  has 
been  held  that,  if  the  record  does  not  show  the  jurisdic- 
tion of  the  justice,  the  fact  may  be  proved  by  evidence 
aliunde,  Liss  v.  Wilcoxenj  2  Colo.  85;  Hittson  v. 
Davenport^  4  Colo.  169;  Behymer  v.  Nordlohy  12  Colo. 
352;  Bacon  v.  Bassett,  19  Wis.  54. 

There  can  be  no  question,  under  the  evidence,  in  ref- 
erence either  to  the  form  or  number  of  the  notices  posted 
in  this  case;  but  it  is  claimed  that  the  evidence  failed  to 
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show  that  such  notices  were  posted  in  three  of  the  most 
public  places  within  the  precinct,  as  required  by  section 
20  of  the  act  of  1877.  Said  section  reads  as  follows: 
"Sec.  20.  Whenever  affidavit  shall  be  made  that  the  de- 
fendant resides  without  the  state  of  Colorado,  and  cannot 
be  found  therein,  so  that  service  of  process  cannot  be 
personally  had  on  him,  or  that  he  conceals  himself  or 
stands  in  defiance  of  an  officer,  with  intent  to  prevent 
service  of  process  upon  ^im,  it  shall  be  the  duty  of  the 
justice  of  the  peace  to  cause  notice  of  the  attachment  to 
be  published  by  posting  three  notices  of  the  levy  of  such 
attachment,  and  of  the  day  and  hour  at  which  the  trial 
of  the  cause  will  be  had  at  his  office,  in  three  of  the  most 
public  places  within  his  precinct.  If  at  the  time  set  for 
trial  the  defendant  does  not  appear  to  defend  the  action, 
the  justice  shall  proceed  to  hear  the  cause  and  render 
judgment,  as  in  cases  where  the  summons  has  been  per- 
sonally served:  provided,  that  such  notices  shall  be  posted 
at  least  ten  (10)  days  prior  to  the  day  set  for  trial:  and 
provided  further,  that  the  constable  shall  in  such  cases 
retain  the  summons  until  the  day  set  for  trial,  so  that 
personal  service  of  the  summons  may  be  had  before  the 
day  set  for  trial,  if  practicable." 

The  testimony  of  Judge  Yeaman  is  to  the  effect  that 
the  constable,  by  his  direction,  posted  the  notices;  that 
one  of  them  was  posted  on  the  front  door  of  the  court- 
house,  one  on  the  side  of  the  stairs  leading  to  the  justice's 
office,  and  one  on  the  fence  in  front  of  the  Park  livery- 
stable  corral;  and  the  witness  further  testifies  that 
"  these  places  were  then  regarded,  and  would  now  be, 
three  about  as  public  places  as  could  be  found  in  the  pre- 
cinct." It  would  certainly  be  very  difficult  for  a  wit- 
ness to  swear  positively  that  three  particular  places  in  a 
town  of  several  thousand  people  were  the  most  public 
places  in  the  precinct,  and  a  construction  of  the  statute 
which  would  require  this  to  be  done  would  be  unreason- 
able. We  think  the  evidence  of  the  witness,  in  the  ab- 
sence of  showing  to  the  contrary,  warranted  the  court 
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below  in  finding  that  the  requirements  of  the  act  in  this 
particular  had  been  complied  with. 

The  constable  retained  the  summons  for  service  until 
the  day  of  trial,  while  appellant  contends  that  it  should 
have  been  returned  at  or  before  the  time  of  filing  of  affi- 
davit of  non-residence,  and  an  alicts  summons  issued.  It 
will  be  noticed,  however,  that  under  this  act  authority  to 
publish  notice  of  the  attachment  is  derived  from  the  affi- 
davit, and  not  from  the  officer's  return.  The  affidavit 
may  be  filed  before  any  attempt  is  made  to  obtain  per- 
sonal service;  and  the  order  may  be  made  at  the  time  of 
the  institution  of  the  suit,  or  at  any  time  thereafter. 
The  act  required  the  summons  to  be  retained  by  the  offi- 
cer until  the  day  set  for  the  trial,  and  we  see  no  objec- 
tion to  the  course  pursued  in  this  case. 

An  examination  of  the  evidence  shows  that  all  require- 
ments of  the  statute  were  closely  followed  in  the  pro- 
ceedings before  the  justice;  and  we  must  therefore  hold 
that  the  same  are  valid,  at  least,  as  against  this  collateral 
attack;  and,  in  obedience  to  well-established  principles, 
the  sale  cannot  be  set  aside  solely  on  account  of  the 
smallness  of  the  price  paid.  Ordinarily,  inadequacy  of 
price  paid  is  not  alone  sufficient  cause  for  setting  aside 
a  judicial  sale,  and  this  is  particularly  applicable  to  sales 
of  personal  property  of  fluctuating  value.  Eor.  Jud. 
Sales,  §  854;  Swires  v.  Brotherliney  41  Pa.  St.  135. 

This  sale  appears  to  have  been  fairly  conducted  at  a 
time  and  place  previously  advertised,  as  required  bylaw. 
We  discover  no  circumstances  tending  to  impeach  the 
transaction.  The  ruling  of  the  court  below  refusing  to 
set  aside  the  sale  cannot,  therefore,  be  disturbed.  Neither 
can  the  courts  decree  a  right  of  redemption.  Such  right 
does  not  exist,  in  the  absence  of  statutory  enactment 
conferring  it.  Eor.  Jud.  Sales,  §  906  et  seq.;  Freem. 
Ex'ns,  §  314  et  seq.  The  statutes  of  this  state  confer  the 
right  only  in  cases  of  sales  of  real  estate. 

The  judgment  is  affirmed. 

Affirmed. 
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The  Laclede  Firebrick  Manufacturing  Company  v.  _6a3u( 
Joseph  Williams  et  al. 

Attorkby  in  Fact— Personal  Liabiuty  on  Contract  with  Stran- 
gers.—  A  power  of  attorney  authorized  H.  to  receive  funds  becom- 
ing due  W.  from  time  to  time  under  W.*8  contract  with  Denver  to 
build  a  sewer;  it  also  authorized  H.  to  disburse  the  same  for  labor 
done  and  materials  furnished  under  the  sewer  contract,  precisely 
as  W.  himself  might  do.  W.  made  a  written  contract  with  L.  for 
siewer  pipe,  by  the  terms  of  which  L.  was  to  receive  a  certain  pro- 
portion of  the  price  from  time  to  time  as  the  money  was  paid  H.  by 
the  city;  L.  was  also  to  have  precedence  in  payment  of  the  balance 
due  for  sewer  pipe  furnished  from  a  certain  percentage  of  W.'s 
compensation  retained  by  the  city  until  completion  of  the  sewer. 
H.  indorsed  upon  the  contract  for  pipe  his  written  acceptance 
thereof,  stipulating,  however,  that  such  acceptance  should  be  con- 
strued according  to  the  terms  of  his  power  of  attorney  from  W. 
Held,  that  H.  was  liable  for  a  failure  to  carry  out  the  terms  of  the 
sewer-pipe  contract,  allowing  precedence  in  payment  of  the  bal- 
ance due  thereon  from  tiie  percentage  reserved  and  paid  him  upon 
final  acceptance  of  the  sewer. 

Error  to  District  Court  of  Arapahoe  County. 

In  the  year  1882  defendant  in  error,  Joseph  Williams, 
contracted  with  the  city,  of  Denver  to  construct  what  is 
known  as  the  Twentieth-street  district  sewer.  By  the 
terms  of  this  contract,  at  stated  intervals  as  the  work 
progressed,  the  city  engineer  was  to  make  estimates  of 
the  value  of  the  work  done  thereunder;  eighty  per  cent, 
of  the  amount  represented  by  each  of  these  estimates 
was  to  be  at  once  paid  by  the  city;  the  remaining  twenty 
per  cent,  was  to  be  withheld  as  a  guaranty  until  the  final 
completion  and  acceptance  of  the  sewer. 

Williams  was  required  to  give  bond,  and  for  the  purpose 
of  securing  his  bondsmen  he  executed  to  John  W.  Hor- 
ner, who  was  one  of  said  bondsmen,  an  irrevocable  power 
of  attorney,  in  words  and  figures  as  follows: 

"  Know  all  men  by  these  presents  that  I,  Joseph  Will- 
iams, of  the  city  of  Denver,  in  the  county  of  Arapahoe, 
and  state  of  Colorado^  do  hereby  make,  constitute  and 
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appoint  John  W.  Homer,  of  the  city  of  Denver,  in  the 
county  of  Arapahoe,  in  the  state  of  Colorado,  my  true, 
sufficient  and  lawful  attorney,  irrevocable,  for  me  and 
in  my  name  to  receive,  receipt  for  and  take  from  the  city 
of  Denver  all  warrants  or  other  evidences  of  indebtedness 
that  may  become  due  me  for  work  done  or  to  be  done, 
materials  furnished  or  to  be  furnished,  or  otherwise  that 
may  become  due  me  under  my  contract  with  the  city  of 
Denver  for  the  construction  of  the  Twentieth-street  dis- 
trict sewer,  in  the  city  of  Denver  aforesaid,  and  to  see  to 
or  negotiate  and  sell  said  evidences  of  indebtedness  or 
warrants  for  the  best  price  that  can  be  obtained  therefor 
at  the  time,  and  apply  the  proceeds  thereof  or  see  that 
the  proceeds  thereof  are  applied  to  the  payment  for  the 
materials  used  in  the  said  district  sewer,  and  the  labor 
that  may  be  employed  in  the  performance  of  the  work 
necessary  to  construct  said  sewer. 

''  The  intention  of  this  instrument  being  the  protection 
of  the  parties  interested  in  the  construction  of  said  dis- 
trict sewer,  including  the  bondsmen  of  the  party  of  the 
first  part,  the  city  of  Denver,  and  the  parties  furnishing 
materials  and  labor  for  the  construction  of  said  district 
sewer. 

"  Hereby  giving  and  granting  unto  my  said  attorney 
full  power  and  authority  to  do  and  perform  all  and  every 
act  and  thing  whatsoever  requisite  and  necessary  to  be 
done  in  and  about  the  premises,  as  fully  to  all  intents 
and  purposes  as  I  myself  might  or  could  do,  if  personally 
present,  with  full  power  of  substitution  and  revocation, 
hereby  ratifying  and  confirming  all  that  my  said  attorney 
or  his  substitute  shall  lawfully  do  or  cause  to  be  done  by 
virtue  hereof. 

**  In  witness  whereof  I  have  hereunto  set  my  hand  and 
seal,  this  27th  day  of  April,  A.  D.  1882. 

[Signed]  "Joseph  Williams,    [seal.]" 

WiUiams  entered  into  a  written  contract  with  plaint- 
iff in  error  to  furnish  sewer  pipe  for  use  in  the  construe- 
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tion  of  said  sewer.  This  contract  contained  the  following, 
among  other  provisions: 

'^Said  herein-named  material  shall  be  in  accordance 
with  the  requirements  of  said  second  party's  contract 
with  the  said  city  of  Denver  as  per  specifications  relating 
thereto  furnished  to  first  party  hereto;  and  the  second 
party  agrees  to  and  with  the  first  party  to  receive  the 
material  herein  mentioned,  and  shipped  according  to  the 
terms  of  the  contract,  on  board  cars  at  the  works  of  first 
party,  in  accordance  with  the  terms  of  bills  of  lading, 
taken  by  the  first  party,  in  the  usual  manner  and  form, 
and  to  pay  for  the  same  as  follows:  Eighty  per  cent,  of 
the  amount  of  material  furnished  under  this  contract, 
included  in  city  engineer's  monthly  or  other  estimate, 
shall  be  paid  to  John  W.  Horner,  of  Denver,  acting  as 
trustee^  by  agreement  of  the  parties  hereto,  within  thirty 
days  after  the  delivery  of  the  warrant  for  any  such  esti- 
mate, who  shall,  without  delay,  pay  over  any  such 
amount  to  first  party,  either  by  sight  draft  payable  to 
first  party's  order  in  St.  Louis,  or  by  a  legal  warrant  of 
said  city  of  Denver,  at  par  value,  properly  issued  and 
presented  to  the  city  treasurer,  so  that  any  such  warrant 
will  bear  ten  per  cent,  interest  per  annum  from  the  date 
thereof  until  paid. 

"And  it  is  further  understood  and  agreed  by  and  be- 
tween the  several  parties  hereto,  and  by  John  W.  Horner, 
acting  as  trustee  for  the  parties  hereto^  that  in  consid- 
ei^tion  of  first  party's  agreement  to  receive  eighty  per 
cent,  of  value  in  part  payment  of  the  material  furnished 
under  this  contract,  as  the  same  may  be  estimated  upon 
at  any  time  by  the  city  engineer  of  the  said  city  of  Den- 
ver, that  said  first  party  shall  have  a  special  hen  upon 
the  twenty  per  cent,  retained  by  the  said  city  of  Denver 
out  of  all  estimates  under  the  contract  of  said  second 
party  with  the  said  city  of  Denver,  for  the  construction 
of  the  said  Twentieth-street  district  sewer,  for  the  pur- 
pose of  securing  said  first  party  in  the  full  payment  of 
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any  claim  that  may  be  due  to  said  first  party  by  said  sec- 
ond party  under  the  provision  of  this  contract;  and  inas- 
much as  said  John  W.  Horner  holds  a  power  of  attorney 
from  said  second  party,  authorizing  him  to  collect  all 
moneys  or  other  things  that  may  be  due  said  second  party 
under  said  contract  with  said  city  of  Denver,  as  therein 
fully  set  out: 

'^It  is  agreed  between  the  respective  parties  hereto 
(said  John  W.  Horner  assenting)  that  said  John  W.  Hor- 
ner shall,  out  of  said  twenty  per  cent,  as  and  when  the 
same  shall  come  into  his  hands  under  said  power  of  at- 
torney,  pay  to  said  first  party  in  full  any  amount  in  any 
manner  accruing  to  first  party  from  said  second  party, 
under  this  contract,  it  being  the  intention  of  this  contract 
that  said  twenty  per  cent,  of  all  estimates  retained  by  said 
city  of  Denver,  under  second  party's  contract  therewith, 
or  as  much  thereof  as  may  be  necessary  therefor,  shall, 
upon  receipt  thereof  by  said  John  W.  Horner,  under  said 
power  of  attorney,  be  held  and  deemed  to  be  for  the  use 
and  benefit  of  said  first  party,  for  the  purpose  of  paying 
in  full  all  claims  of  said  first  party  against  said  second 
party  that  may  arise  in  any  manner  under  this  con- 
tract. 

**  It  is  further  agreed  between  the  parties  hereto  that 
for  any  amounts  unpaid  out  of  the  monthly  or  other  esti- 
mates of  the  city  engineer  of  the  city  of  Denver,  for  ma- 
terial shipped  in  accordance  with  the  provisions  of  this 
contract,  and  included  in  said  estimates,  that  said  first 
party  shall  be  entitled  to  interest  upon  any  such  amounts 
or  part  thereof,  remaining  unpaid  after  thirty  days  from 
date  of  estimate,  at  the  rate  of  ten  per  cent,  per  annum 
until  paid  in  accordance  with  this  contract." 

Upon  said  contract  appears  the  following  indorsement 
by  Horner: 

"  I  hereby  accept  the  aforementioned  trust,  created  by 
the  parties  in  the  foregoing  contract,  according  to  the 
true  tenor  and  effect  of  said  contract,  and  will  perform 
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the  same  according  to  the  true  tenor  and  effect  thereof, 
construed  with  the  power  of  attorney  given  me  by  Joseph 
Williams,  party  of  the  second  part,  to  collect  and  dis- 
burse the  proceeds  arising  fiom  this  contract  with  the 
city  of  Denver,  referred  to  in  said  contract. 

*' John  W.  Horner. 

^^  Denver y  Colorado,  June,  1882 ^ 

Williams  in  due  time  completed  the  work  to  the  satis- 
faction and  acceptance  of  the  city.  All  moneys  due  him 
in  pursuance  of  his  contract  with  the  city,  including  the 
reserved  twenty  per  cent.,  were  paid  to  Horner,  who 
claims  to  have  disbursed  the  same  in  accordance  with 
the  power  of  attorney. 

Plaintiff  in  error  furnished  most  of  the  sewer  pipe 
used;  it  received  from  Horner  eighty  per  cent,  of  the 
contract  price  therefor,  as  the  same  was  from  time  to 
time  paid  by  the  city  according  to  the  estimates  of  the 
city  engineer.  But  there  remained  a  balance  of  $1,897.32 
due  plaintiff  in  error  from  Williams  under  the  contract. 

To  recover  the  foregoing  balance,  the  present  action 
was  brought  against  Williams  and  Horner.  The  cause 
was  tried  to  the  court  without  a  jury,  and  judgment  was 
duly  entered  against  Williams  for  the  amount  men- 
tioned, together  with  the  accrued  interest.  But  the 
court  found  in  favor  of  defendant  Horner  and  entered 
judgment  dismissing  the  complaint  as  to  him.  To  this 
judgment  exceptions  were  duly  taken,  and  the  ques- 
tions thereby  raised  are  adjudicated  in  the  following  de- 
cision. 

Mr.  T.  D.  W.  YoNLEY,  for  plaintiff  in  error. 

Messrs.  L.  P.  Marsh  and  J.  W.  Horner,  for  defend- 
ants in  error. 

Chief  Justice  Helm  dehvered  the  opinion  of  the  court. 

Upon  the  facts  in  the  present  case  there  is  no  substan- 
tial  conflict  of  testimony.    It  does   not  appear  that 
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Horner  has  remaining  in  his  hands  any  money  or  evi- 
dences of  indebtedness  paid  by  the  city  in  connection 
with  the  Twentieth- street  district  sewer;  nor  is  any  in- 
tentional fraud  on  his  part  shown  in  the  disbursement 
of  this  fund.  Therefore,  the  question  of  his  liability  in 
the  present  case  must  be  answered  by  construction  of 
the  written  instruments  under  which  he  acted. 

The  contract  between  Williams  and  the  Laclede  Com- 
pany clearly  provided:  That  the  company  was  to  receive 
from  Horner  eighty  per  cent,  of  the  price  agreed  upon 
for  sower  pipe  delivered  and  used  whenever,  from  time 
to  time  during  the  prosecution  of  the  improvement,  the 
city  paid  Horner,  upon  estimates  of  the  city  engineer, 
eighty  per  cent,  of  the  amounts  due  Williams  from  the 
city;  that  the  company  should  have  a  lien  for  the  bal- 
ance of  its  claim  upon  the  remaining  twenty  per  cent, 
retained  by  the  city  under  its  contract  with  Williams 
until  the  completion  of  the  sewer;  and  that  out  of  this 
twenty  per  cent,  the  company  should  be  paid  by  Horner 
its  balance  in  full  as  soon  as  the  latter  fund  came  into  his 
hands. 

Horner  indorsed  upon  the  contract  his  written  accept- 
ance thereof;  he  thereby  became  a  trustee  for  the  com- 
pany, and  obligated  himself  to  comply  with  the  foregoing 
terms  and  conditions,  unless  such  compliance  was  in  some 
way  qualified  or  limited.  In  his  written  indorsement 
accepting  the  trust  Horner  declared  that  he  would  per- 
form the  contract  "  according  to  the  true  tenor  and  effect 
thereof,  construed  with  the  power  of  attorney  given  {him] 
by  Joseph  Williams.  *  *  *  "  "We  shall  assume,  with- 
out discussion,  that  this  language  operated  to  render 
Horner's  compliance  with  the  agreement  subject  to  any 
limitation  of  his  authority  contained  in  the  power  of  at- 
toiney  through  which  he  became  Williams'  financial 
agent  in  the  premises.  It  therefore  becomes  necessary  to 
briefly  notice  the  latter  instrument. 

The  power  of  attorney  authorized  Horner  to  receive  the 
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warrants  and  other  evidences  of  indebtedness  coming  to 
Williams  under  the  latter's  contract  with  the  city,  to  ex- 
change the  same  for  money  on  the  best  terms  possible, 
and  with  the  proceeds  to  liquidate  the  claims  against 
Williams  for  work  performed  and  materials  furnished  in 
constructing  the  Twentieth-street  district  sewer.  By  the 
very  terms  of  the  instrument,  Horner,  in  receiving  and 
disbursing  the  money  in  question,  was  placed  as  nearly 
as  possible  in  the  position  occupied  by  Williams,  and 
vested  with  the  precise  power  and  authority  that  Will- 
iams himself  would  have  exercised  had  no  one  been 
selected  to  act  in  his  stead.  He  was  not  required  to  dis- 
tribute the  funds  pro  rata  among  the  workmen  and 
material-men;  nor  were  preferences  among  creditors  for- 
bidden. If  the  money  coming  into  Horner's  hands  by 
virtue  of  Williams'  contract  with  the  city  should  prove 
insufficient  to  pay  all  the  claims  in  connection  therewith, 
he  might  discriminate  in  favor  of  one  claimant  and 
aggunst  another;  he  could  pay  all  that  was  due  the  work- 
men and  leave  the  material-men  partially  unpaid;  or  he 
might  pay  the  entire  claim  of  one  material- man  and  a 
portion  of  the  claim  of  another.  Whatever  Williams 
could  legally  have  done  in  this  regard  Horner  was  era- 
powered  to  do.  That  this  was  Horner's  belief  at  the 
time  is  evidenced  by  the  fact  that  he  paid  a  part  of  the 
creditors,  viz.,  the  workmen,  in  full,  leaving  others,  in- 
cluding the  Laclede  Company,  partially  unsatisfied. 

We  discover  in  the  power  of  attorney  no  inconsistency 
with  Williams'  agreement  as  to  the  mode  of  paying  and 
securing  the  purchase  price  of  the  Laclede  Company's 
sewer  pipe.  And  upon  Horner's  acceptance  of  the  trust 
he  became  a  party  to  this  portion  of  the  contract  for  pipe, 
and  bound  himself  to  comply  with  its  terms.  If  he  did 
not  intend  to  do  so,  he  should  have  declined  acceptance; 
for,  under  the  circumstances,  it  is  fair  to  presume  that 
his  conduct  induced  the  company  to  make  the  agreement 
with  Williams  and  to  part  with  its  property. 
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No  brief  has  been  filed  by  defendant  in  error,  and 
we  are  not  advised  of  the  theory  upon  which  the  court 
below  proceeded;  but,  according  to  our  view,  under  the 
pleadings  and  evidence  as  presented  by  the  present  rec- 
ord, Horner,  as  well  as  Williams,  should  have  been  held 
liable. 

The  judgment  is  accordingly  reversed  and  the  cause 

remanded  for  a  new  trial. 

Reversed. 

Mr.  Justice  Eluott,  having  presided  at  the  trial  be- 
low, did  not  participate  in  this  decision. 


14     44 
16    464 

li  oSJ        SCHWARZ  ET  AL.  V.  CoUNTY  COURT  OF  GaRFIELD  CoUNTY 

'  23    393 

>   »»   ^  ET  AL. 

14      44 

i  jia  1^       1.  Election  Contest  —  Requirements  of  Statements  and  Counter- 
"u  J4I  statements  of  the  Parties  to  the  Action  —  CoNSTRUcmoN  of 

—  ^^  Statute.— A  proper  construction  of  the  act  of  1885  (Laws  1885,' 

27  440  p.  197),  providing  for  contesting  the  election  of  county  otficers,  re- 

-:_ — — .  quires  each  party  to  give  the  other  notice,  in  the  statements  filed, 

g8  ggol  of  the  names  of  such  persons  as  he  claims  illegally  voted  for  his 

competitor,  and  those  whose  votes  for  himself  were  illegally  re- 
jected. 
2.  Jurisdiction  of  County  Court.—  The  statements  required  by  the 
statute  are  necessary  to  give  the  courts  jurisdiction ;  and  where  no 
effort  is  made  by  the  contestor  to  comply  with  the  requirements  of 
the  act  in  this  regard,  and  a  plea  to  the  jurisdiction  of  the  court 
is  interposed  by  the  contestee,  setting  up  such  defect,  the  court  is 
without  jurisdiction  to  proceed  with  a  trial  upon  the  merits.  The 
statute  furnishes  a  complete  system  of  procedui*e  within  itself,  and 
before  a  contestor  can  legally  invoke  the  jurisdiction  of  the  court 
he  must  state  the  facts  required  to  bring  his  case  within  the  pur- 
view of  the  statute. 
8.  Attempt  to  Excuse  Omissions  in  Statement.—  The  omission  to 
furnish  the  list  of  names  required  by  statute  cannot  be  justified  by 
subsequently  alleging  that  the  information  necessary  to  prepare 
the  same  was  in  the  hands  of  contestee,  by  whose  fraud  and  vio- 
lence contestor  was  prevented  from  obtaining  it,  when  no  effort 
was  made  in  the  first  instance  to  either  comply  with  the  statute  or 
to  excuse  the  failure. 
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4.  Unseasonable  Offer  to  Amend  Statement.— Where  it  does  not 

appear  that  any  attempt  has  been  made  to  comply  with  the  statu- 
tory requirement  by  furnishing  the  list,  and  no  excuse  is  offered 
for  failing  to  do  so,  amendment  of  the  petition  for  that  purpose, 
at  a  late  day  in  the  proceedings,  is  unwarrantable,  in  the  absence 
of  a  statute  directly  authorizing  its  amendment. 

5.  Writ  of  Certiorari  —  When   Prematurely  Issued  Will  be 

Quashed. —  It  is  only  the  final  determination  of  an  inferior  tri- 
bunal which  can  be  reviewed  upon  a  writ  of  certiorari.  When  it  is 
sought  to  review  thereby  orders  and  proceedings  in  a  cause  pre- 
liminary to  final  judgment  the  writ  will  be  quashed. 

Certiorari  to  County  Court  of  Garfield  County. 

Messrs.  M.  J.  Bartley  and  Joseph  W.  Taylor,  for 
petitioners. 

Messrs.  C.  W.  Darrow,  J.  W.  Dollison  and  E.  H. 
Watson,  for  respondents. 

Mr.  Justice  Hayt  delivered  the  opinion  of  the  court. 

This  controversy  arose  out  of  an  election  for  municipal 
officers  of  the  town  of  Glenwood  Springs,  held  in  April, 
1889.  The  cases  were  recently  before  this  court  upon  an 
appeal  from  a  judgment  rendered  by  the  district  court  of 
Gai-field  county,  to  which  court  the  cases  had  been  re- 
moved from  the  county  court  by  writ  of  certiorari.  The 
district  court,  being  of  the  opinion  that  county  courts  in 
the  state  had  no  jurisdiction  of  contests  growing  out  of 
municipal  elections,  perpetually  prohibited  the  county 
court  of  Garfield  county  from  further  proceeding  with 
these  contests.  Upon  appeal,  this  court  held  that  such 
jurisdiction  was  conferred  upon  the  county  courts  of  this 
state  by  statute,  and  accordingly  reversed  the  judgment 
of  the  district  court.     13  Colo.  291. 

It  was  then  urged  that  the  county  courts  in  this  state 
had  no  power  to  entertain  jurisdiction  of  any  contest  for 
municipal  offices.  Such  general  power  is  now  conceded, 
but  it  is  claimed  that  the  county  court  of  Garfield  county 
is  without  jurisdiction  in  these  particular  cases  on  account 


Digitized  by  VjOOQIC 


46  ScHWARZ  V.  County  Court.        [Jan.  T., 

of  the  insufficiency  of  the  statements  upon  which  the 
proceedings  are  based.  It  will  thus  be  seen  that  the  ques- 
tion now  presented  for  our  determination  is  entirely  dif- 
ferent from  the  one  decided  upon  appeal. 

These  cases,  which  have  been  consohdated  by  stipula- 
tion of  counsel,  affect  all  the  muuicipal  officers  of  said 
town  declared  by  the  canvassing  board  to  have  been 
elected,  viz.,  one  mayor  and  six  trustees.  The  contests 
are  founded  upon  the  claim  that  at  said  election  a  large 
number  of  illegal  votes  were  cast  for  the  parties  to  whom 
certificates  of  election  were  issued,  and  that  such  illegal 
votes  were  sufficient  to  change  the  result  of  the  election. 
The  particular  defect  relied  upon  to  defeat  the  jurisdic- 
tion of  the  county  court  consists  in  the  omission  from 
the  statements  of  the  names  of  the  persons  whom  it  is 
claimed  cast  the  illegal  votes.  That  court  having  decided 
against  contestee's  pleas  to  its  jurisdiction,  and  being 
about  to  proceed  with  the  trial  of  the  contests  upon  their 
merits,  we  are  asked  to  interfere  by  certiorari. 

The  three  principal  questions  presented  for  our  deter- 
mination may  be  stated  as  follows:  (1)  The  reception  of 
illegal  votes  being  relied  upon  as  a  cause  of  contest, 
should  the  names  of  the  persons  who  so  voted  be  given 
in  the  petition?  (2)  If  such  names  are  omitted,  is  such 
omission  fatal  to  the  maintenance  of  the  contests?  (3) 
The  court  being  about  to  proceed  upon  a  petition  thus 
defective,  can  such  contemplated  action  be  prohibited 
upon  certiorari  f 

A  reference  to  the  statute  under  which  these  contests 
were  instituted  is  the  only  answer  necessary  to  the  first 
of  these  propositions.  In  section  15  of  the  act  it  is  pro- 
vided: *'  When  the  reception  of  illegal  or  the  rejection  of 
legal  votes  is  alleged  as  a  cause  of  the  contest,  a  list  of 
the  number  of  persons  who  so  voted,  or  whose  votes 
were  rejected,  and  the  precinct  or  -ward  where  they 
voted,  or  offered  to  vote,  shall  be  set  forth  in  the  state- 
ment of  contestor,  and  shall  hkewise  be  set  forth  in  the 
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answer  of  contestee,  if  any  such  cause  is  alleged  in  his 
answer  by  way  of  counter-statement."  Sess.  Laws  1885, 
p.  197. 

Although  a  slight  ambiguity  exists,  the  evident  pur- 
pose of  this  statute  is  to  require  each  party  to  give  the 
other  notice  of  the  names  of  such  persons  as  he  claims 
illegally  voted  for  his  competitor,  and  of  those  whose 
votes  for  himself  were  illegally  rejected.  Norwood  v. 
Kenfieldy  30  Cal.  393;  Griftn  v.  Wall,  32  Ala.  149. 

The  command  of  the  act  cannot  be  ignored;  and  if,  as 
now  contended  by  counsel,  the  omission  to  comply  there- 
with arose  from  the  fact  that  they  were  prevented  from 
securing  the  information  necessary  to  the  making  of 
such  lists,  by  the  fraud  and  violence  of  contestees  and 
those  under  their  control,  or  if,  by  any  other  unlawful 
act  of  contestees,  contestors  were  prevented  from  obtain- 
ing the  information  necessary  to  prepare  such  lists,  such 
facts  should  at  least  have  been  alleged  in  excuse  in  the 
first  instance,  in  order  that  contestors  may  take  advan- 
tage thereof.  How  far  the  court  might  be  permitted  to 
excuse  the  failure,  had  this  been  done,  we  need  not  de- 
termine, as  in  none  of  the  statements  before  us  was  there 
any  attempt  either  to  comply  with  the  statute  or  to  offer 
any  excuse  for  non-compliance.  The  proceedings  upon 
an  election  contest  before  the  county  judge,  under  the 
statute,  are  special  and  summary  in  their  nature;  and  it 
is  a  general  rule  that  a  strict  observance  of  the  statute, 
so  far  as  regards  the  steps  necessary  to  give  jurisdiction, 
must  be  required  in  such  cases.  The  act  under  which 
these  contests  were  instituted  not  having  been  complied 
with  in  the  particular  mentioned,  the  statements  filed 
as  the  basis  of  the  proceedings  are  radically  defective. 
Sedg.  St.  &  Const.  Law,  299;  Dorsey  v.  Barry,  24  Cal. 
449;  Casgraue  v.  Howland,  id.  457;  Norwood  v,  Kev field, 
supra;  Loomis  v.  Jackson,  6  W.  Va.  613;  Buckley  v. 
Lowry,  2  Mich.  418. 

The  act  is  not  only  special  in  character^  but  it  furnishes 
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a  complete  system  of  procedure  within  itself.  It  requires 
that  such  contests  shall  be  tried  and  determined  by  the 
county  judge  of  the  county  in  which  the  contests  arise. 
It  provides  for  a  wiitten  statement  as  the  basis  of  the 
proceedings,  and  designates  what  it  shall  contain,  and 
the  officer  with  whom  it  shall  be  filed.  It  designates  the 
oflicer  by  whom  the  summons  shall  be  issued,  and  pro- 
vides the  time  and  manner  of  making  up  the  issues. 
Provision  is  also  made  for  fixing  the  time  of  trial,  and 
for  the  form  of  judgment  to  be  entered,  etc.  As  we 
have  seen,  the  jurisdiction  of  the  court,  under  such  a 
statute,  depends  entirely  upon  the  terms  of  the  act,  and 
consequently,  before  contestors  can  invoke  such  juris- 
diction, facts  must  be  stated  by  them  which  bring  the 
cases  within  the  purview  of  the  act.  In  these  state- 
ments, while  the  board  of  registration  is  charged  with 
fraudulently  permitting  the  names  of  those  not  entitled 
to  vote  to  be  registered,  the  gravamen  of  complaint  in 
each  case  is  that  sufficient  illegal  <^otes  were  received 
and  counted  for  the  contestee  to  change  the  result  of  the 
election;  and,  unless  this  can  be  maintained  as  a  cause 
of  contest,  contestors  must  fail;  and  yet  no  attempt  has 
been  made  to  comply  with  that  portion  of  the  act  requir- 
ing a  list  of  the  number  of  persons  who  so  voted,  with 
the  precinct  or  ward  where  such  votes  were  cast,  to  be 
set  forth  in  the  statement.  It  is  reasonable  to  conclude 
that  the  legislature  in  enacting  this  requirement  had  in 
view  the  fact  that  by  previous  legislation  the  utmost  care 
had  been  exercised  to  provide  for  the  casting  of  the  bal- 
lots and  the  integrity  of  the  count;  and  it  is  certainly 
not  unreasonable  to  require  those  who  desire  to  contest 
the  right  of  a  person  to  an  office  to  which  he  has  been 
declared  duly  elected  by  the  tribunal  provided  by  law  to 
determine  that  question,  to  state  with  reasonable  cer- 
tainty and  precision  the  cause  upon  which  they  rely  to 
overthrow  such  result.  We  cannot  say  that  the  provis- 
ion of  the  statute  of  1885,  under  consideration,  is  unrea- 
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sonable,  and,  if  it  were,  relief  must  be  looked  for  from 
the  legislature,  and  not  from  the  courts. 

The  court  below  should  have  sustained  the  pleas  to  its 
jurisdiction  based  upon  the  failure  to  include  in  the  state- 
ments the  lists  required  by  the  statute.  Faribault  v. 
Hulett,  10  Minn.  38  (Gil.  15);  High,  Extr.  Rem.  §  781; 
Keller  v.  Chapman^  34  Cal.  635;  Oarretson  v.  County  of 
Santa  Barbara,  61  Cal.  54;  Quimbo  Oppo  v.  People,  20 
N.  Y.  531. 

It  is  claimed  that  the  defects  in  the  statements  may 
yet  be  supplied  by  amendment,  although  there  is  no  pro- 
vision of  the  act  directly  authorizing  amendments.  Even 
if  the  power  exists  in  the  court  to  permit  amendments 
after  the  time  for  filing  the  statement  has  expired, — a 
point  we  do  not  decide, — still  these  statements  contain 
nothing  that  can  be  taken  as  an  attempt  to  comply  with 
the  statutory  requirement  in  reference  to  giving  a  **  list; " 
and,  since  no  excuse  is  offered  for  the  failure  in  this  par- 
ticular, we  think  it  would  be  unwarrantable  at  this  late 
day,  when  the  terms  of  office  for  which  some  of  the 
contestees  were  declared  elected  have  nearly  expired,  to 
permit  amendments  so  radical  in  character  as  those 
that  would  be  necessary  to  supply  the  defects  in  these 
statements.  During  all  the  time  these  cases  have  been 
I)ending,  contestors  have  insisted  upon  standing  by  the 
sufficiency  of  the  pleadings  filed  as  the  basis  of  these 
proceedings,  making  no  application  to  amend  that  can 
be  considered  by  the  court.  Under  these  circumstances, 
we  are  of  opinion  that  leave  to  amend  should  not  be 
granted. 

As  this  is  the  second  time  these  cases  have  been  before 
this  court,  and  the  foregoing  questions  have  been  argued 
at  length  by  counsel,  we  have  felt  constrained  to  fully 
decide  them.  The  writ  of  certiorari  must,  however,  be 
quashed,  for  the  reason  that  application  therefor  was 
prematurely  made;  the  order  sought  to  be  reviewed  being 
merely  preliminary,  and  in  no  sense  a  final  order  or  de- 
Vol.  xrv— 4 
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termination.  While  it  is  not  necessary  to  wait  until  a 
judgment  or  order  entered  without  jurisdiction  is  carried 
into  effect,  still  it  is  only  the  final  determination  of  an 
inferior  tribunal  that  can  be  reviewed  upon  certiorari; 
the  writ  being  never  used  to  review  merely  preliminary 
proceedings  like  those  presented  upon  this  application. 
Hayne,  New  Trial  &  App.  917;  People  v.  County  Judge, 
40  Cal.  479;  Lynde  v.  Noble,  20  Johns.  79;  Haines  v. 
Backus,  4  Wend.  213;  Railroad  Co.  v.  Whipple^  22  HI. 
105;  People  v.  District  Court,  6  Colo.  634. 

The  writ  of  certiorari  heretofore  issued  herein  is  ac- 
cordingly quashed. 

Writ  quashed. 

Mr.  Justice  Eluott.  I  concur  in  the  construction 
given  to  the  election  contest  statute  by  the  foregoing 
opinion.  In  my  judgment,  however,  so  much  of  the  rule 
or  order  of  this  court  granting  the  writ  as  commanded 
the  county  court  to  desist  from  further  proceedings  in 
said  election  contest  cases  until  the  further  order  of  this 
court  in  the  premises  should  be  made  absolute. 


McKenzie  et  al.  v.  McMillen. 

Judgment  on  Contract— When  Appeal  Unavailino.— Where  judg- 
ment is  regularly  entered  upon  a  personal  contract,  and  upon  suf- 
ficient evidence  to  support  it,  and  no  evidence  is  produced  in 
support  of  the  defense  relied  on,  an  appeal  from  the  judgment  is 
unavailing. 

Appeal  from  District  Court  of  Lake  County. 

Mr.  N.  RoLUNS,  for  appellants. 

Messrs.  W.  H.  Nash  and  R.  D.  Thompson,  for  appellee. 

Richmond,  0.    This  was  a  suit  upon  a  promissory  note 
payable  to  Mrs.  Marie  Conolly,  for  the  sum  of  $300,  with 
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interest  at  the  rate  of  four  per  ceut.  per  month  until  paid. 
It  was  assigned  to  plaintiff  for  a  valuable  consideration, 
and  judgment  entered,  from  which  this  appeal  is  prose- 
cuted. 

Appellants'  contention  is  that  the  note  was  first  in- 
dorsed to  McMillen  Bros.,  and  subsequently  this  indorse- 
ment was  erased,  and  the  name  of  Neil  McMillen  substi- 
tuted, after  suit  was  brought,  without  the  knowledge  or 
consent  of  the  payee.  There  is  not  a  particle  of  proof  to 
support  this  position,  and  ample  evidence  to  warrant  the 
findings  and  judgment  of  the  court.  Judgment  should 
be  affirmed. 

Pattison  and  Reed,  CO.,  concur. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  is  affirmed. 

Affirmed.     • 


14     51 
SiMONTON  ET  AL.    V.    ROHM  ET  AL.  ^^  ^®' 

1.  Objections  to  Pleadings  Must  be  Seasonably  Made,— An  objec- 

tion that  the  individual  names  of  the  defendants  as  copartners  are 
not  set  out  in  the  complaint,  appearing  for  the  first  time  at  the 
close  of  plaintiff's  evidence,  is  not  seasonably  made. 

2.  Issues  op  Fact  —  Province  op  Jury.—  The  weight  of  the  evidence 

and  the  credibility  of  the  witnesses  are  matters  of  which  the  jury 
are  the  proper  judges. 
8.  Instructions  Substantially  Correct  Not  Cause  por  Reversal. 
Though  Bom<;  of  the  instructions,  separately  considered,  be  not  as 
perfect  and  accurate  in  form  as  they  might  be,  nevertheless,  if  the 
charge  as  a  whole  fairly  submits  the  questions  at  is»ue  for  the  de- 
termination of  the  jury  upon  the  evidence,  the  verdict  should  not 
be  disturbed. 

Appeal  from  Eagle  County  Court 

Messrs.  P.  F.  Quinn  and  R.  D.  Thompson,  for  appel- 
lants. 

Messrs.  Brown  &  Glenn  and  Belford  &  Wikoff,  for 
appellees. 
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Mb.  JusnoB  Elliott  delivered  the  opinion  of  the  court. 

This  was  an  action  of  unlawful  detainer,  commenced 
by  R.  L.  and  G.  L.  Rohm,  plaintiffs,  against  T.  H.  Si- 
monton  &  Co.,  defendant,  before  a  justice  of  the  peace. 
It  was  appealed  to  the  county  court,  where  it  was  tried 
to  a  jury,  resulting  in  a  verdict  and  judgment  for  plaint- 
ififs.     The  defendant  appeals  to  this  court. 

The  objection  that  the  individual  names  of  the  defend- 
ants as  copartners  are  not  set  out  in  the  complaint  ap- 
pears for  the  first  time  at  the  close  of  the  plaintiffs* 
evidence  in  the  county  court.  This  was  in  the  nature  of 
an  objection  on  the  ground  of  a  defect  of  parties  defend- 
ant, and,  as  such,  was  not  seasonably  made. 

The  principal  controversy  at  the  trial  related  to  the  is- 
sues of  fact  made  by  the  pleadings,  as  follows:  The  com- 
plaint avers  in  substance  that  Simon  ton  entered  the  prem- 

'ises  of  plaintiffs  as  a  monthly  tenant.  This  averment 
is  traversed  by  the  answer,  in  which  it  is  also  averred 
that  the  defendants  entered  under  a  written  lease  for 
the  period  of  two  years.  The  replication  denies  the  entry 
under  a  lease  for  two  years.  The  testimony  was  con- 
flicting. R.  L.  Rohm  testified  in  behalf  of  plaintiffs,  as 
shown  by  the  abstract,  as  follows:  "  Mr.  Simonton  came 

*to  me  some  time  in  October,  or  the  1st  of  November, 
1884,  and  wanted  to  rent  the  store  from  month  to  month. 
I  told  him  he  could  have  it  at  $35  per  month.  He  said 
he  would  give  me  $30  in  advance.  I  let  him  have  it  at 
$30  per  month.    There  was  no  stated  time." 

This  evidence  tended  to  sustain  the  complaint.  The 
weight  of  the  evidence,  and  the  credibility  of  the  wit- 
nesses, were  matters  of  which  the  juiy  were  the^  proper 
judges.  The  court  properly  charged  the  jury  to  the 
effect  that,  if  they  believed  from  the  evidence  that  a 
lease  was  made  by  plaintiffs  to  defendants  from  month 
to  month  at  the  rate  of  $30  per  month,  they  should  find 
for  plaintiffs;  also,  that  defendant,  having  afBu:matively 
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pleaded  a  written  lease  for  two  years,  must  prove  the 
same  by  a  fair  preponderance  of  the  evidence,  in  order  to 
warrant  a  verdict  in  his  favor  on  that  ground. 

While  some  of  the  instructions,  separately  considered, 
are  not  as  perfect  and  accurate  in  form  as  they  might 
be,  nevertheless,  the  charge,  as  a  whole,  fairly  submitted 
the  questions  at  issue  for  the  determination  of  the  jury 
upon  the  evidence,  and  the  verdict  should  not  be  dis- 
turbed. The  judgment  of  the  county  court  is  accord- 
ingly affirmed. 

Affirmed. 


Lovelock  v.  Gregg. 

1.  EvEDENOB  — BUBDEN  OF  PROOF.— W^here  plaiDtiflTs  claim  for  wageB 

aB  sued  for  was  admitted,  defendant  was  properly  required  to  as- 
sume the  burden  of  proving  payment. 

2.  Book  Entries  — When  Properly  Excluded.— Where  the  entries 

in  a  book  of  account  were  made  a  week  or  more  after  the  transao- 
tions  occurred  to  which  they  related,  and  where  the  book  of  account 
was  mutilated  by  the  book-keeper  cutting  out  the  leaves  on  which 
the  account  was  kept,  the  book  was  properly  excluded  as  evi- 
dence. 

Appeal  from  Boulder  County  Court. 
Mr.  J.  M.  North,  for  appellant. 
Mr.  0.  M.  Campbell^  for  appellee. 
Mb.  Justice  Eluott  delivered  the  opinion  of  the  court. 

Appellee  Gregg  was  plaintiff  below.  The  action  was 
originally  brought  in  a  justice's  court,  where  plaintiff 
recovered  judgment  for  wages  due  her  as  a  dressmaker. 
Upon  appeal  and  trial  by  the  county  court  without  a 
jury,  plaintiff  again  recovered  judgment  for  the  sum  of 
$61.40,  interest  and  costs.  Upon  appeal  to  this  court  it 
is  assigned  for  error  that  the  judgment  should  have  been 
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in  favor  of  defendant  instead  of  plaintiff,  and  also  that 
the  court  erred  by  admitting  in  evidence  the  book  of 
account  of  plaintiff,  and  by  excluding  the  book  of  account 
of  defendant. 

Counsel  for  appellant  cites  no  authorities,  and  makes 
but  slight  argument,  in  support  of  the  assignments  of 
error.  The  plaintiflf's  claim  for  wages  as  sued  for  was 
admitted,  and  defendant  was  properly  required  to  assume 
the  burden  of  proving  payment.  The  evidence  shows 
that  plaintiflf's  book  of  account  was  kept  in  a  manner 
entitling  it  to  be  admitted  in  evidence  as  a  book  of  orig- 
inal entry.  But  defendant's  book  of  account  was  not  so 
kept.  The  entries  therein  were  made  several  days,  and 
sometimes  a  week  or  more,  after  the  transactions  oc- 
curred to  which  they  related.  Besides,  the  book  was 
mutilated  by  the  cutting  out  of  the  leaves  on  which  the 
account  was  kept.  This  was  done  by  the  husband  of  de- 
fendant, acting  as  her  book-keeper.  The  court  did  not 
err  in  its  rulings  upon  either  of  these  questions.  Upon 
careful  examination,  the  finding  and  judgment  of  the 
trial  court  appear  to  be  well  sustained  by  the  evidence. 
We  are  of  the  opinion  that  the  litigation  should  not  have 
been  extended  beyond  the  trial  in  the  county  court.  The 
judgment  of  the  county  court  is  accordingly  affirmed, 
with  costs. 

Affirmed. 


Sauer  v.  Town  of  Nevada ville. 

1.  Gabnishbient  — Legal  Status  op  Garnishee.— Under  no  circum- 

stances shall  a  garnishee,  by  the  operation  of  the  proceedings 
against  him,  be  placed  in  any  worse  condition  than  he  would  be 
in  if  the  defendant's  claim  against  him  were  enforced  by  the  de- 
fendant himself. 

2.  Municipal  Corporation  as  Garnishee  —  What  May  be  Shown  in 

DiscHARQE  OP  Liability. —  When  an  incorporated  town  is  sum- 
moned as  garnishee  on  account  of  salary  due  one  of  its  officers, 
the  town  may  show  in  discharge  of  its  liability  that  the  officer  is  a 
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collector  of  its  taxes,  and,  as  such,  has  received  money  of  the 
town,  which  he  insists  upon  retaining,  equal  to  the  amount  of  sal- 
ary due  him.  It  is  not  to  be  inferred,  however,  that  the  officer 
has  a  right  to  insist  upon  retaining  money  under  such  circum- 
stances ;  for  the  right  of  election  to  treat  money  in  the  hands  of  a 
receiver  of  the  public  revenue  as  a  simple  contract  debt  or  as  a 
trust  fund  is  with  the  municipality,  and  not  with  the  collecting 
officer. 

Appeal  from  Gilpin  County  Court. 
Mr.  W.  F.  FuLLEBTON,  for  appellant. 
Mr.  Chase  Withrow,  for  appellee. 

Mr.  Justice  Elliott  delivered  the  opinion  of  the  court. 

The  appellant,  Otto  Sauer,  was  plaintiff  below.  Hav- 
ing obtained  judgment  against  James  C.  Bartle  for  the 
sum  of  $109.11  and  costs,  he  served  notice  and  sought  to 
charge  the  incorporate  town  of  Nevadaville  as  garnishee 
of  the  defendant  Bartle.  The  town  answered  to  the  effect 
that  Bartle  held  the  oflSce  of  marshal  of  said  town,  and 
that  $80  on  account  of  salary  was  due  him  about  the  time 
of  the  garnishment,  but  that,  by  virtue  of  his  office,  Bartle 
had  at  the  time  in  his  hands  certain  money  belonging  to 
the  town  which  he  had  collected  as  taxes,  amounting  to 
$91;  that  there  was  no  contract  or  arrangement  between 
the  town  and  Bartle  by  which  he  could  pay  himself  out 
of  the  money  so  collected,  but  that  the  town  knew  he 
had  been  accustomed  to  use  such  money  by  way  of  sal- 
ary before,  and  had  never  objected  to  it;  that  immedi- 
ately after  the  garnishment  Bartle  had  notified  the  town 
that  he  would  hold  the  money  in  his  hands  to  the  extent 
of  his  monthly  salary;  and  so  it  is  alleged  that  the  town 
was  not  and  is  not  indebted  to  the  defendant  Bartle  in 
any  sum  of  money  whatever. 

Upon  the  hearing  between  the  plaintiff  and  the  gar- 
nishee it  was  admitted  that  Nevadaville  was  a  duly  in- 
corporated town  of  Gilpin  county,  Colo.,  and  also  that 
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the  ordinances  of  the  town  provide:  **That  the  town 
treasurer  of  said  town  shall  disburse  the  town  funds, 
only  upon  the  warrants  of  the  town  recorder,  counter- 
signed by  the  mayor  of  the  board  of  trustees."  "The 
town  marshal  shall,  before  entering  upon  the  duties  of 
his  oflBice,  execute  his  bond  to  the  town  of  NevadaviUe, 
with  two  sureties,  to  be  approved  by  the  board  of  trust- 
ees, in  the  sum  of  $300,  conditioned  that  he  will  faith- 
fully and  impartially  discharge  the  duties  of  his  oflBce  as 
required  by  ordinance  or  by  the  laws  of  Colorado;  and 
he  will,  as  often  as  once  in  thirty  days,  and  on  Saturday 
preceding  the  regular  monthly  meeting  of  the  board  of 
trustees,  pay  to  the  town  treasurer  all  moneys  by  him 
collected  from  fines,  penalties  or  other  sources,  and  be- 
longing to  said  town;  and  that  he  will,  at  the  expiration 
of  his  term  of  office,  turn  over  to  his  successor  in  office 
all  books,  papers  and  other  property  belonging  to  said 
town,  as  soon  as  he  shall  be  elected  and  qualified." 

The  matter  being  submitted  upon  the  answer  and  ad- 
missions aforesaid,  the  court  rendered  judgment  dis- 
charging the  garnishee.  The  plaintiff  appeals  under  the 
act  of  1885. 

Under  the  statute  in  force  at  the  time  this  case  was 
tried  in  the  court  below,  every  municipal  corporation 
was  subject  to  the  process  of  garnishment.  It  is  unnec- 
essary to  consider  whether  or  not  the  salary  due  an  offi- 
cer of  an  incorporated  town  could  have  been  taken  by 
such  process,  for  the  reason  that  the  liability  of  Bartle 
was  one  for  which  the  town  could  have  maintained  an 
action  against  him  for  money  had  and  received  to  its 
use.  So,  also,  in  an  action  by  Bartle  against  the  town 
for  the  $80  due  him  on  account  of  salary,  the  $91  which 
he  had  received  by  the  collection  of  taxes  would  be  a 
proper  set-oflf ;  hence  it  is  a  good  defense  in  favor  of  the 
town  as  garnishee.  It  must  not  be  inferred  from  this 
that  the  converse  of  this  proposition  can  be  maintained; 
for  in  an  action  by  the  town  to  compel  Bartle  to  pay  over 
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the  money  he  had  collected  as  taxes,  and  held  in  trust 
for  the  town,  he  might  not  be  entitled  to  set  off  the 
amount  due  him  on  account  of  salary.  The  right  of 
election  to  treat  money  in  the  hands  of  a  receiver  of  the 
public  revenue  as  a  simple  contract  debt  or  as  a  trust 
fund  is  with  the  municipality,  and  not  with  the  collect- 
ing officer.  Code  1883,  §  104;  Gen.  St.  §  1561;  Drake, 
Attachm.  §  683  et  seq.;  Wade,  Attachm.  §  447;  Donelson  . 
V.  Inhabitants  of  Colerainy  4  Mete.  430;  City  of  New 
Orleans  v.  Finnerty^  27  La.  Ann.  681;  Lewis  v.  Dvbose, 
29  Ala.  219. 

"It  is  an  invariable  rule,"  says  Drake,  Attachm.  §  462, 
"that  under  no  circumstances  shall  a  garnishee,  by  the 
operation  of  the  proceedings  against  him,  be  placed  in 
any  worse  condition  than  he  would  be  if  the  defendant's 
claim  against  him  were  enforced  by  the  defendant  him- 
self." The  reasonableness  of  this  rule  audits  apphca- 
tion  to  the  present  case  are  apparent.  It  would  certainly 
be  a  great  hardship  if  the  town  could,  by  reason  of  a 
controversy  between  plaintiff  and  defendant  in  which  it 
has  no  interest,  be  subjected  to  a  liability  to  the  former, 
to  whom  it  is  under  no  obligation  whatever  greater  than 
it  is  under  to  the  latter,  with  whom  it  is  in  direct  privity. 

It  is  urged  by  counsel  for  appellant  that  the  town 
should  be  compelled  to  pay  over  the  $80  to  plaintiff,  and 
then  resort  to  an  action  against  the  marshal  and  his 
sureties  to  recover  the  $91.  This  would  impose  the 
burden,  expense  and  uncertainty  of  litigation  upon  the 
garnishee,  besides  causing  the  sureties  of  the  marshal  to 
suffer  unnecessarily.  The  obligation  of  their  bond  is  to 
secure  the  town  from  loss  on  account  of  the  official  mis- 
conduct of  their  principal;  they  did  not  undertake  that 
he  should  pay  his  debts  to  other  people. 

It  follows  from  the  foregoing  that  any  defense  which 
the  town  of  Nevadaville  could  successfully  interpose  as 
a  bar  to  an  action  by  Bartle  for  his  salary  is  equally 
available  against  the  plaintiff  as  an  answer  to  the  process 
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of  garnishment.  Since  the  amount  in  the  hands  of 
Bartle  exceeded  his  claim  for  salary,  the  answer  setting 
forth  these  facts  was  sufficient  to  defeat  the  garnish- 
ment. The  judgment  of  the  county  court  discharging 
the  garnishee  was  therefore  correct,  and  it  is  accordingly 

affirmed. 

Affirmed. 


Jackson  v.  Hamm. 

L_8«  44a|         1,  Action  by  Assignee  op  Chose  in  Action  —  Notice  to  Dkbtob, 
'  14    58  WHEN  Not  Necessary  to  Complete  Assignment,—  Notice  to  the 

debtor  by  the  assignee  of  a  chose  in  action  is  not  necessary  to  com- 
plete the  assignment,  where  there  is  no  controversy  between  dif- 
ferent assignees  or  attaching  creditors  of  the  fund  assigned. 
2.  Right  op  Assignee  to  Maintain  Suit  in  His  Own  Name  —  Record 
May  be  Amended  when  Action  Becomes  for  Use  op  Another 
Party. —  The  assignee  of  a  claim  against  the  receiver  of  a  railway 
company,  having  obtained  permission  from  the  proper  court,  may, 
under  the  code,  bring  suit  in  his  own  name,  and,  though  the  as- 
signment be  indorsed  to  another,  he  may  still  maintain  the  action 
in  his  own  name  so  long  as  he  retains  possession  of  the  instrument 
of  assignment,  and  may  cause  the  record  to  be  amended  by  adding 
the  name  of  the  indorsee  as  the  use  party,  who  will  thereafter  be 
entitled  to  control  the  proceedings,  and  will  be  bound  by  the  judg- 
ment. 

Appeal  from  Chaffee  County  Court 

WoLCOTT  &  Vaile  and  Watson  &  Libby,  for  appel- 
lant. 

Mr.  J.  W.  Hamm,  for  appellee. 

Mr.  Justice  Eluott  delivered  the  opinion  of  the  court. 

This  action  was  commenced  by  John  W.  Hamm,  as 
plaintiff,  against  William  S.  Jackson,  as  receiver  of  the 
Denver  &  Rio  Grande  Railway  Company,  before  a  justice 
of  the  peace,  to  recover  a  certain  sum  of  money  due  to 
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one  E.  D.  Lynch,  an  employe  of  said  railway  company, 
for  services.  Lynch  had  assigned  his  claim  to  plaintiff, 
as  follows:  '-Salida,  Colo.,  February  27,  18S6.  J.  W. 
Gilluly,  Esq.,  Cashfer  D.  &  R.  G.  R'y  Co.,  Denver,  Colo.: 
Please  pay,  or  cause  to  be  paid,  to  John  W.  Hamm,  the 
sum  of  seventy-five  dollars  and  fifty  cents,  the  amount 
due  to  me  by  said  railroad  company  for  services;  and  this 
shall  be  your  receipt  for  same  in  full.  E.  D.  Lynch." 
Judgment  for  the  amount  of  the  claim  was  rendered  in 
the  justice's  court  in  favor  of  plaintiff.  .  The  defendant 
appealed  to  the  county  court,  where  the  same  judgment 
was  again  rendered.  Defendant  now  appeals  to  this 
court. 

That  Jackson  was  the  receiver  of  the  railway  company, 
that  Gilluly  was  its  cashier  and  disbursing  agent,  that  the 
wages  were  due  to  Lynch  as  sued  for,  and  that  Lynch 
assigned  his  claim  to  plaintifif,  are  in  no  way  controverted 
by  the  brief  and  argument  of  appellant  under  its  assign- 
ment of  errors.  Gilluly  refused  payment  to  Lynch  on 
the  ground  that  he  had  riot  paid  his  board-bill  to  one 
A.  L.  Dodge;  but  it  does  not  appear  that  the  supposed 
indebtedness  of  Lynch  for  board  was  in  any  way  con- 
nected with  his  contract  or  claim  for  services,  or  that 
there  had  been  any  garnishment  proceedings  therefor. 
This  defense  was  not  attempted  at  the  trial.  No  evidence 
was  offered  in  behalf  of  defendant  in  either  court,  and 
nothing  is  claimed  on  this  ground  upon  this  appeal.  It 
is  urged,  however,  by  appellant's  counsel,  that,  as  there 
is  nothing  in  the  record  to  show  that  the  receiver  had 
notice  of  the  assignment  of  Lynch's  claim  to  plaintiff  be- 
fore the  bringing  of  this  suit,  therefore  the  assignment 
was  not  complete,  and  that  this  actiou  cannot  be  main- 
tained. If  this  were  a  controversy  between  different  as- 
signees or  attaching  creditors  of  the  same  chose  in  action, 
this  point  might  require  greater  consideration.  So,  also, 
this  appeal  might  be  more  diflBcult  of  determination  but 
for  the  fact  that  the  assignment  of  errors  is  restricted  to 
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the  grounds  stated  in  the  motions  to  dismiss  and  for  non- 
suit, respectively,  and  that  even  some  of  these  grounds 
are  abandoned  in  the  brief  and  argument  of  counsel. 
Neither  of  the  aforesaid  motions  question  the  sufficiency 
of  the  evidence  generally,  nor  the  merits  of  the  claim 
sued  on,  as  above  stated.  Smith  v.  Christian^  47  Oal.  18; 
2  White  &  T.  Lead.  Cas.  791  et  seq,;  Clodfelter  v.  CoXy  1 
Sneed,  330;  Moore  v.  Oravelot^  3  111.  App.  442. 

In  this  action  there  are  no  third  parties  making  claim 
to  this  fund,  nor  did  defendant  interpose  any  defense  of 
that  kind.  Besides,  plaintiff  had  given  notice  of  the  as- 
signment to  Gilluly,  the  financial  agent  of  the  railway 
company,  before  the  commencement  of  the  action,  who 
made  no  objection  thereto,  except  that  Lynch  had  not 
paid  his  board  to  Dodge;  and,  moreover,  plaintiff  had 
obtained  an  order  from  the  United  States  circuit  court, 
which  appointed  the  receiver,  to  bring  this  very  action 
before  instituting  the  same.  The  order  specified  the 
plaintiff  as  the  assignee  of  the  claim  of  $76.50  due  Lynch, 
an  employee  of  said  railway  company. 

It  appears  that  plaintiff  gave  his  own  due-bill  to  Lynch 
for  the  amount  of  his  claim,  in  consideration  of  the  as- 
signment, and  that  Lynch  assigned  this  due-bill  of  plaint- 
iff to  one  J.  M.  King,  and  in  this  way  got  his  money.  It 
appears,  also,  that  plaintiff,  by  indorsement,  made  the 
assignment  which  he  had  received  from  Lynch  payable 
to  King  or  his  representatives,  and  caused  the  record  to 
be  amended  so  as  to  read,  "John  W.  Hamm,  for  the  use 
and  benefit  of  J.  M.  King."  It  does  not  appear  that 
these  matters  in  any  way  prejudiced  the  defendant.  The 
cause  of  action  remained  unchanged.  The  defense  of 
the  unpaid  board-bill  or  any  other  subsisting  equity  in 
favor  of  defendant  against  Lynch  was  as  available 
against  Hamm,  or  even  King,  as  the  assignee  of  Lynch, 
as  it  would  have  been  if  Lynch  had  been  plaintiff;  be- 
sides, there  was  no  plea  or  offer  to  prove  any  defense  as 
against  Lynch.    1  Pars.  Oont.  229;  Code  Civ.  Proc.  §  4; 
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2  White  &  T.  Lead.  Cas.  T80-811;  Reeve  v.  Smith,  113 
ni.  47. 

Hamm,  being  the  real  party  in  interest,  was  entitled 
to  sue  in  his  own  name  by  the  express  provision  of  the 
code,  as  well  as  by  the  order  of  the  circuit  court  which 
he  had  obtained.  The  indorsement  to  King  of  the  Lynch 
assignment  did  not  necessitate  a  dismissal  of  the  action 
by  Hamm,  so  long  as  he  retained  possession  of  the  in- 
strument, and  while  his  own  absolute  and  unconditional 
obligation  which  he  had  given  in  exchange  therefor  was 
still  outstanding.  But  even  if  King  did  become  the  real 
party  in  interest  by  such  indorsement,  in  the  absence 
of  anything  in  the  record  to  the  contrary,  we  must  pre- 
sume that  the  adding  of  his  name  as  the  use  party  was 
duly  authorized;  and  hence,  upon  famiUar  principles, 
he  was  thereafter  entitled  to  control  the  proceedings, 
and  was  bound  by  the  judgment.  Thus  the  defendant 
and  the  railway  company  are  abundantly  protected.  1 
Greenl.  Ev.  §  535;  Chapman  v.  ShattucJc,  3  Gilman,  49; 
Morris  v.  Cheney^  51  111.  451;  Chadsey  v.  Lewis,  1  Gil- 
man,  153;  Van  Camp  v.  Commissioners,  2  Pac.  Eep. 
721;  1  Pars.  Cont.  223-230;  Jessel  v.  Insurance  Co.  3 
Hill,  88;  Palmer  v.  Merrill,  6  Cush.  282;  Bartlett  v. 
Pearson,  29  Me.  9;  Elliot  v.  Threlkeld,  16  B.  Mon.  341. 

This  disposes  of  the  assignment  of  errors,  so  far  as 
they  have  been  presented  by  counsel  in  their  briefs,  in 
favor  of  appellees.  The  judgment  of  the  county  court 
is  accordingly  affirmed. 

Affirmed. 


Nichols  et  al.  v.  Jones  et  al. 

Pleadings  in  CrvxL  Aotions — Waiving  Defects  Therein.—  Where 
the  complaint  is  verified  by  one  of  plaintiffs'  attorneys,  but  no  rea- 
son why  it  is  not  verified  by  the  parties  is  stated,  as  required  by  the 
Civil  Ck>de,  such  defect  is  waived  when  defendants  make  no  objec- 
tion to  the  verification  in  the  court  below,  and  file  an  answer 
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duly  verified y  as  to  some  of  the  defenses,  and  not  verified  as  to 
others. 

2,  Pbactice— STRiKiNa  Out  Unverified  Portions  op  Answer.— 
Where  the  answer  contains  several  defenses,  some  of  which  are 
verified  and  others  not,  it  is  not  error  to  strike  out  the  unverified 
portion  of  the  answer,  with  leave  to  defendants  to  further  answer 
as  to  such  portion  if  they  should  so  desire. 

8.  Same  — When  a  Defense  May  be  Treated  as  Insufficient.— 
Where  a  defense  set  up  in  the  answer  is  ordered  stricken  out,  which 
by  some  error  is  not  done,  and  the  court  afterwards  correctly 
treats  the  defense  as  insufficient  to  raise  an  issue,  defendants  can- 
not complain. 

Appeal  from  District  Court  of  Ounnison  County. 

The  transcript  of  record  does  not  contain  the  original 
complaint  filed  in  the  district  court.  By  the  amended 
complaint,  A.  E.  Jones  and  W.  J.  King,  partners  doing 
business  under  the  firm  name  and  style  of  Jones  &  King, 
were  made  parties  plaintiff,  and  Ira  Nichols  and  H.  N. 
Nichols  and  S.  L.  Townsend,  partners  under  the  firm 
name  and  style  of  Nichols,  Townsend  &  Co.,  defendants. 
This  pleading  contains  twenty-six  counts.  In  the  first 
count  the  copartnership  of  the  defendants  is  duly  alleged. 
In  this  count  the  sale  and  delivery  of  goods,  wares  and 
merchandise  to  the  value  of  $217.85,  l^  plaintiffs  to  de- 
fendants, at  the  latter's  special  instance  and  request,  is 
charged.  The  remaining  counts  are  all  based  upon  claims 
against  the  defendants  in  favor  of  third  parties,  duly  as- 
signed to  plaintiffs.  Some  of  these  assigned  claims  are 
for  goods,  wares  and  merchandise  sold  the  defendants; 
others  for  work  and  labor  performed  at  the  special  in- 
stance and  request  of  the  defendants;  and  still  others 
are  based  upon  certain  due-bills  alleged  to  have  been 
given  by  defendants  to  various  persons  for  labor  per- 
formed, etc.  The  verification  to  the  complaint  was  made 
by  Dexter  T.  Sapp,  one  of  the  attorneys  for  plaintiffs  in 
the  cause,  the  aflSdavit  showing  that  the  facts  alleged  in 
the  pleading  were  within  his  knowledge. 

The  defendant  Townsend  made  default.    In  the  an- 
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Bwer  filed  by  the  other  defendants  the  allegation  of  part- 
nership above  set  out  is  not  controverted,  but  all  other 
allegations  of  the  complaint  are  denied.  That  portion 
of  said  answer  which  was  in  response  to  the  fourth, 
seventh,  eighth  and  ninth  causes  of  action  in  the  com- 
plaint was  duly  verified.  As  to  the  remaining  counts  in 
the  said  amended  complaint,  the  answer  was  not  verified. 
After  this  answer  w^as  filed,  plaintiffs  moved  to  strike 
out  the  portions  of  said  answer  which  were  not  verified. 
After  argument  of  Counsel,  the  court  sustained  said  mo- 
tion, and  struck  out  all  that  portion  of  said  answer  that 
has  reference  to  the  first,  second,  fifth,  eighth  and  tenth 
to  twenty-seventh  causes  of  action  in  plaintiffs'  com- 
plaint. The  above  order  gave  the  defendants  time  in 
which  to  further  answer  said  causes  of  action,  if  they  so 
desired.  The  defendants  having  failed  to  answer  in  ac- 
cordance with  said  order,  default  was  afterwards  taken 
against  them  upon  all  counts  unanswered,  and  also  upon 
the  third  cause  of  action,  to  which  an  unverified  answer 
remained  upon  file.  A  jury  being  expressly  waived  by 
the  parties,  the  cause  was  tried  to  the  court.  Upon  such 
trial  the  court  found  the  issues  upon  the  fourth,  seventh, 
eighth  and  ninth  causes  of  action  in  favor  of  plaintiffs, 
and  gave  judgment  accordingly.  Upon  the  remaining 
counts  in  the  complaint,  the  court  rendered  judgment  in 
accordance  \v  ith  the  prayer  of  the  complaint,  to  which 
findings  and  judgment  the  defendants  Ira  Nichols  and 
H.  N.  Nichols,  having  duly  excepted,  bring  the  case  here 
upon  appeal. 

Messrs.  QtJLLETT  &  Barnes  and  H.  L.  Karr,  for  ap- 
pellants. 

Me.  Justice  Hayt  delivered  the  opinion  of  the  court. 

The  first  six  assignments  of  error  relate  to  the  striking 
out  of  certain  portions  of  the  defendants'  answer  for  the 
reason  that  the  same  was  unverified,  and  the  entiy  of 
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judgment  upon  a  certain  cause  of  action  by  default.  The 
action  of  the  court  was  based  upon  the  assumption  that 
the  complaint  was  properly  verified,  hence  requiring  a 
sworn  answer  thereto. 

It  is  now  contended  that  the  verification  to  the  com- 
plaint was  defective,  in  that  the  reasons  why  it  was  made 
by  the  attorney,  and  not  by  one  of  the  parties  to  the  ac- 
tion, were  not  stated  therein  as  required  by  the  Civil 
Code.  If  such  verification  was  defective  in  the  particu- 
lar mentioned,  we  think  such  defect  was  waived  by  the 
subsequent  conduct  of  the  defendants,  as,  instead  of  ob- 
jecting to  the  form  of  the  affidavit  by  motion  or  other- 
wise in  the  court  below,  they  filed  an  answer,  duly 
verified  as  to  certain  defenses,  and  not  verified  as  to 
others.  The  verification  was  equally  applicable  to  all 
portions  of  the  complaint,  and  the  defendants  ought  not 
to  be  permitted  to  treat  it  as  suflScient  for  some  counts 
in  the  complaint  and  insufficient  as  to  others. 

Under  the  drcumstances,  we  think  there  was  no  error 
in  requiring  the  defendants  to  verify  each  defense  relied 
upon,  and  the  order  striking  out  the  unverified  portion 
of  the  answer  was  fully  warranted.  In  such  order  ample 
time  was  given  the  defendants  in  which  to  plead  to  the 
causes  of  action  remaining  unanswered  as  the  result  of 
sustaining  the  motion  to  strike  out,  and  we  cannot  doubt 
that  properly  verified  answera  would  have  been  filed 
within  the  time  if  the  defendants  desired  a  trial  upon  the 
merits. 

The  record  does  not  affirmatively  show  that  the  defense 
to  plaintiffs'  third  cause  of  action  was  stricken  out, 
although  such  defense  was  unverified,  and  was  embraced 
in  defendants'  motion  to  strike  out.  The  same  being  di- 
rected to  all  that  portion  of  the  pleading  that  was  "  sub- 
sequent to  the  jurat,"  and  this  defense  appearing  in  the 
pleading  after  the  jurat,  it  should  have  been  stricken  out 
in  response  to  such  motion.  And  the  court  appears  to  have 
treated  it  thereafter  as  though  this  had  been  done,  by 
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entering  judgment  by  default  upon  the  cause  of  action 
to  which  such  defense  was  interposed.  The  failure  to 
have  the  order  of  the  court  show  the  ruUng  in  reference 
to  such  defense  perhaps  resulted  from  a  clerical  error. 
Be  this  as  it  may,  however,  the  action  of  the  court  there- 
after, in  treating  such  defense  as  insufficient  to  raise  any 
issue,  and  entering  judgment  by  default  upon  said  cause 
of  action,  only  accomplished  the  same  result  in  a  differ- 
ent way,  and  this,  under  the  circumstances,  in  no  way 
prejudiced  the  defendants;  hence  they  are  not  in  a  posi- 
tion to  complain  thereat.  Drum  v.  Whiting,  9  Cal.  422. 
The  remaining  assignments  of  error  relate  to  the  ad- 
mission of  certain  testimony,  the  findings  of  the  court, 
and  the  judgment  against  the  defendants.  We  think 
the  rulings  of  the  court  in  reference  to  the  admissibility 
of  the  evidence  objected  to  were  correct.  The  evidence 
introduced  on  behalf  of  the  plaintiffs  is  clearly  sufficient 
to  support  the  findings  of  the  court  in  their  favor.  No 
evidence  having  been  offered  by  the  defendants,  these 
findings  cannot  be  disturbed.  The  judgment  is  accord- 
ingly affirmed. 

Affirmed. 


Patrick  v.  McManus. 


1.  PouoY  OF  Code  PLEADma  — STBiKiNa  Our  Sham  Defenses.— It 

is  the  policy  of  the  code  to  sappress  falsehood  aod  secure  truth  in 
pleadings,  and  as  one  means  of  securing  such  result  authority  for 
striking  out  sham  answers  and  defenses  is  given. 

2.  CouNTEB-CLADfS  SUBJECT  TO  Sahb  Rulb.— A  counter-claim,   if 

sham,  may  be  stricken  out  upon  motion. 

a  Elements  of  Sham  Pleas.—  The  essential  element  of  a  sham  plea 
18  its  falsity. 

4.  Power  to  Strike  Out  Not  to  be  Exercised  Where  Conflict  of 
Fact  Involved.—  The  power  to  strike  out  must,  however,  be  ex- 
ercised with  caution.    Under  it  the  court  cannot  determine  the 
truth  or  falsity  of  a  plea  upon  conflicting  evidence. 
Vol,  XIV— 5 
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Appeal  from  District  Court  of  Arapahoe  County. 

AcnoN  upon  a  promissory  note  bearing  date  April  20, 
1885.  The  note,  which  is  for  $1,000  and  interest,  is  set 
forth  in  Jicec  verba  in  the  complaint.  This  pleading  also 
contains  the  following  allegation:  *'  That  afterwards,  on 
the  3d  day  of  August,  1886,  at  Denver,  Colo.,  plaintiff 
requested  defendant  to  pay  said  sum  of  $1,000  and  inter- 
est; that  defendant  did  not  nor  has  not  since  paid  said 
sum  of  money  or  any  part  thereof.  Prayer  for  judg- 
ment for  $1,000,  together  with  interest  from  20th  of  April, 
1885,  at  eight  per  cent,  per  annum,  and  costs." 

In  his  answer  the  appellant,  after  denying  all  allega- 
tions of  the  complaint,  pleads  payment,  and  for  a  fur- 
ther answer  alleges:  **That  between  the  20th  day  of 
April,  A.  D.  1885,  and  the  date  of  filing  said  complaint, 
the  defendant  laid  out  and  expended  for  the  use  and 
benefit  of  the  said  plaintiff,  at  her  request,  the  sum  of 
$1,600  in  cash." 

The  pleading  closes  with  the  following  prayer  for  re- 
lief: "Wherefore  defendant  prays  judgment  against 
the  plaintiff  for  the  sum  of  $500,  together  with  interest 
thereon,  from  and  after  the  date  of  the  commencement 
of  this  suit;  and  the  defendant  prays  that  said  promis- 
sory note  be  delivered  up  to  the  court  for  cancellation, 
and  that  he  have  his  costs  in  this  suit  most  unjustly  ex- 
pended." 

After  this  answer  was  filed,  plaintiff  moved  to  strike 
the  same  from  the  files,  and  for  judgment  upon  the 
pleadings,  for  the  reason  that  "the  said  answer  is  a 
sham  answer,  as  fully  appears  by  the  answer  itself  and 
by  the  affidavit  hereto  annexed  and  made  a  part  of  this 
motion."  The  defendant  appeared,  and  resisted  this  mo- 
tion, and  filed  a  counter-affidavit.  The  affidavits  sub- 
mitted upon  the  hearing  of  plaintiff's  motion  were^  in 
substance,  as  follows: 

Affidavit  of  John  F.  Shaffroth:  That  he  is  one  of 
plaintiff's  attorneys;  that  on  July  31, 1886,  he  sent  notice 
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to  defendant  that  his  firm  had  for  collection  the  note 
sued  on,  and  requesting  defendant  to  call  and  pay  the 
same;  that  on  or  about  August  3,  1886,  defendant  called; 
that  defendant  was  shown  said  note,  and  requested  to 
pay  the  same;  that  he  admitted  the  note  to  be  his,  and 
that  he  owed  the  same,  but  could  not  pay  the  same  then, 
but  would  do  so  if  granted  an  extension  of  five  or  six 
months. 

Affidavit  of  Camilla  S.  McManus:  That  she  is  plaintiff; 
that  on  April  20,  1885,  at  Pass  Christian,  Mississippi,  de- 
fendant made  the  note  sued  on  and  delivered  same  to 
plaintiff  for  consideration  of  $1,000;  that  defendant,  nor 
any  one  for  him,  has  ever  paid  said  note  or  any  part 
thereof,  or  the  interest  thereon;  that  defendant,  neither 
between  the  20th  day  of  April,  1885,  and  date  of  bring- 
ing this  suit,  nor  at  any  other  time,  laid  out  or  expended 
for  use  or  benefit  of  affiant,  or  at  her  request,  the  sum  of 
$1,500,  or  any  other  sum  whatever;  that  said  promissory 
note  was,  at  the  time  of  commencement  of  said  action, 
due  and  unpaid,  and  still  remains  so. 

Affidavit  of  defendant:  That  he  is  defendant;  that  he 
did  promise  to  pay  said  note  to  Mr.  Shaffroth;  but  affiant 
further  says  that  he  at  that  time  claimed  to  have  set-offs 
against  said  note  more  than  sufficient  to  pay  the  same  in 
full,  and  that  if  said  note  was  sued  on  affiant  would  set 
up  all  such  claims  in  defense;  that  whether  or  not  such 
counter-claims  constituted  a  good  cause  of  action  against 
plaintiff  is  a  question  of  law  and  fact  for  the  court  and 
jury  to  pass  upon;  and  that  defendant  makes  such  coun- 
ter-claim, and  insists  upon  the  trial  of  the  same,  for  the 
purpose  of  obtaining  a  judgment  against  said  plaintiff; 
that  at  said  interview  affiant  stated  to  Mr.  Shaffroth  that 
said  note  had  been  paid  by  affiant's  wife. 

At  the  hearing  the  court  sustained  said  motion,  and 
entered  judgment  for  the  plaintiff  in  accordance  with  the 
prayer  of  the  complaint.  The  defendant,  having  duly 
excepted,  brings  the  case  here  by  appeal. 


Digitized  by  VjOOQIC 


68  Patrice  v.  McManits.  [Jan.  T., 

Mr.  J.  K  Hughes,  for  appellant. 
Mr.  J.  F.  Shaffroth,  for  appellee. 
Mr.  Justice  Hayt  delivered  the  opinion  of  the  court. 

The  answer  filed  in  the  cause  was  stricken  out  as  a 
sham  answer,  and  judgment  thereupon  entered  for  the 
plaintiff  for  the  amount  claimed  in  the  complaint.  Should 
such  action  of  the  court  be  sustained? 

Whether  the  pleading  was  objectionable  for  other  rea- 
sons than  the  one  urged  is  not  material.  Appellee's  mo- 
tion was  based  solely  upon  the  claim  that  the  answer  was 
a  sham  one.  That  part  of  the  code  relating  to  sham  an- 
swers reads  as  follows:  **Sham  and  irrelevant  answers 
aiid  defenses,  and  so  much  of  any  pleading  as  may  be 
irrelevant,  redundant,  immaterial,  or  insuflScient,  may  be 
stricken  out  upon  motion,  and  upon  such  terms  as  the 
court,  in  its  discretion,  may  impose."    Sec.  61. 

"Sham  pleading,"  as  defined  by  Chitty,  is  the  plead- 
ing of  a  matter  known  by  the  party  to  be  false,  for  the 
purpose  of  delay  or  other  unworthy  object.  1  Chit.  PI. 
567.  Bliss,  in  his  work  upon  Code  Pleadings,  says  that 
a  "sham  pleading"  is  one  good  in  form  and  false  in 
fact.  Sec.  422.  In  Bouvier's  Law  Dictionary  a  "sham 
plea  "  is  said  to  be  one  entered  for  the  mere  purpose  of 
delay,  concerning  a  matter  which  the  pleader  knows  to 
be  false.  It  will  be  seen,  from  these  definitions,  that  the 
essential  element  of  a  sham  plea  is  its  falsity;  and  yet  it 
is  evident  that  not  every  fake  plea  can  be  stricken  out 
upon  motion  supported  by  affidavit,  as  this  would  be  to 
substitute  a  trial  to  the  court  upon  affidavits  for  a  jury 
trial.  An  examination  of  decided  cases  shows  that  the 
courts  have  not  adopted  any  uniform  rule  in  reference 
to  the  nature  of  answers  that  may  be  stricken  out  upon 
motion  as  sham. 

In  Broiun  v.  Lewisy  10  Ind.  232,  it  was  decided  that 
'4f  an  answer  is  valid  on  its  face,  and  no  facts  exist 


Digitized  by  VjOOQIC 


1890.]  Patrick  v.  McManus.  69 

peculiarly  within  the  knowledge  of  the  court  showing  it 
to  be  a  sham  defense,  it  should  not  be  stricken  out  upon 
affidavit  of  its  falsity."  But  in  a  subsequent  case,  it  ap- 
pearing that  the  defendant  in  response  to  interrogatories 
conceded  his  answer  to  the  complaint  to  be  false,  it  was 
held  that  it  should  be  stricken  out  as  sham.  Beeson  v. 
McConnaha,  12  Ind.  420.  And  this  rule  subsequently 
received  the  sanction  of  express  statutory  enactment. 
Lowe  V.  Thompson,  86  Ind.  603. 

In  California  a  plea  of  payment  to  a  suit  upon  a  prom- 
issory note  was  stricken  out  by  the  trial  court  upon  affi- 
davits showing  the  falsity  of  such  plea,  and  the  mala  fides 
of  the  defendants  in  pleading  it,  and  such  action  was 
sustained  upon  appeal.  Oostorfs  v.  Taafe,  18  Cal.  886. 
In  People  v.  McCumbery  18  N.  Y.  315,  a  defense  consist- 
ing of  denials  of  knowledge  or  information  sufficient  to 
form  a  belief  as  to  several  matters,  and  a  qualified  denial 
in  direct  terms  of  another  allegation  of  the  complaint, 
was  stricken  out  as  sham,  the  court  holding  that  a  defense 
otherwise  good  may,  if  false,  be  stricken  out  as  sham, 
although  duly  verified,  and  this  may  now  be  considered  as 
the  general  practice  in  New  York.  See  Corbett  v,  EnOj 
13  Abb.  Pr.  65.  So,  also,  in  Minnesota  it  has  been  re- 
peatedly held  that  a  sham  answer,  although  verified,  may 
be  stricken  out  upon  proof  of  its  falsity.  Hayward  v. 
Grant,  13  Minn.  165  (Gil.  154);  Barker  v.  Foster,  29  Minn. 
166;  Immber  Co.  v.  Richardson,  31  Minn.  267. 

Ih  Torrence  v.  Strong,  4  Or.  39,  it  was  decided  that  an 
answer  good  in  form,  and  containing  facts  sufficient  to 
constitute  a  defense,  cannot  be  gotten  rid  of  by  demurrer, 
but  that  it  may  be  stricken  out  as  false.  Tharin  v.  Sea- 
brook,  6  S.  C.  113,  is  authority  for  saying  that  objec- 
tion to  sham  defenses  ordinarily  presents  a  question  of 
fact  to  be  determined  on  affidavits.  If  an  answer  is 
manifestly  false,  it  may  be  stricken  out  as  sham,  al- 
though this  power  should  be  sparingly  used,  and  only  in 
cases  free  from  doubt.     It  is  the  policy  of  the  code  "  to 
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suppress  falsehood  and  secure  truth  in  the  pleadings," 
and,  as  one  means  of  securing  such  result,  authority  for 
striking  out  sham  answers  and  defenses  is  given.  la 
counties  where  the  dockets  are  overburdened  with  causes, 
the  temptation*  to  interpose  sham  answers,  for  the  pur- 
pose of  delay  only,  is  great;  and  when  it  clearly  appears 
that  such  answers  are  false  in  fact,  according  to  the 
great  weight  of  authority  and  reason,  the  court  may, 
upon  motion,  strike  them  out.  This  power  must,  how- 
ever, be  exercised  with  extreme  caution;  otherwise  a 
trial  to  the  court  upon  aflSdavits  might  be  substituted 
for  a  jury  trial.  It  cannot  rightfully  be  exercised  for 
the  purpose  of  determining  the  truth  or  falsity  of  a  de- 
fense upon  conflicting  evidence.  The  inquiry  ought  not 
to  be  extended  in  such  cases  further  than  may  be  neces- 
sary for  the  court  to  determine  that  such  a  conflict  in 
fact  exists;  but  where,  as  in  this  case,  the  material  aver- 
ments of  the  complaint  are  directly  supported  by  affi- 
davits positive  in  form,  we  think  the  defendant  has  no 
right  to  complain  of  an  order  requiring  him  to  support 
his  unverified  answer  by  an  affidavit  of  merits,  and, 
upon  failure  to  comply  therewith,  to  have  his  pleading 
stricken  from  the  files.  And  it  would  make  no  differ- 
ence if  a  portion  of  this  answer  be  treated  as  a  counter- 
claim, as  the  code  provision  is  directed  not  only  against 
sham  and  irrelevant  defenses,  but  to  answers  as  well,  and 
the  counter-claim  must  be  considered  as  a  part  of  the 
answer.  Any  other  construction  would  permit  defend- 
ants to  evade  the  consequences  of  the  act,  and  delay 
judgment,  by  interposing  sham  counter-claims  instead 
of  sham  defenses. 

It  requires  no  argument  to  show  that  the  affidavit  of 
defendant  in  support  of  his  answer  in  this  case  does  not 
amount  to  an  affidavit  of  merits.  It  does  not  deny  the 
execution  of  the  note.  On  the  contrary,  the  due  execu- 
tion thereof  is  admitted  under  the  pleadings,  a  copy  of 
the  note  appearing  in  the  complaint,  and  the  answer 
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thereto  not  having  been  verified.  The  affidavit  does  not 
state  that  the  note  has  been  paid.  It  merely  alleges  that 
on  a  prior  occasion  Patrick  claimed  that  his  wife  had 
paid  it.  Neither  does  it  contain  an  averment  that  plaint- 
iflE  has  a  set^off  of  any  kind  or  nature  whatsoever,  affiant 
contenting  himself  with  the  statement  that  he  at  one 
time  claimed  to  have  set-offs  more  than  sufficient  to  pay 
the  note  in  fuU,  and  that  if  sued  he  would  set  the  same 
up  in  defense.  This  so-called  affidavit  of  merits  is  clearly 
insufficient;  it  fails  to  state  any  fact  showing,  or  tending 
to  show,  the  truth  of  the  answer.  It  does  not  even  state 
that  the  answer  is  interposed  in  good  faith,  or  that  his 
attorney,  after  being  informed  of  the  facts,  has  advised 
him  that  he  has  a  meritorious  defense  to  the  action. 
The  affidavit  is  so  entirely  lacking  in  the  essential  requi- 
sites of  such  a  paper  that  the  court  below,  in  deference 
to  well-established  rules,  was  bound  to  disregard  it  in  the 
determination  of  plaintiff's  motion.  Wedder^oon  v. 
Rogers,  32  Cal.  569;  Kaufman  v.  Mining  Co.  105  Pa.  St. 
541;  McCracken  v.  Congregation,  111  Pa.  St.  106;  King 
V.  Stewart^  48  Iowa,  334. 

The  judgment  of  the  court  below  is  accordingly  af- 
firmed. 

Affirmed. 


HuER  V.  CnY  OF  Central. 

1.   CONSTITUTIONAL  LaW  —  INCORPORATION  OF  CiTY  BY  SPECIAL  CHAB- 

TEB  Before  the  Constitution. —  Where,  before  the  adoption  of 
the  state  constitution,  a  city  was  incorporated  under  a  special 
charter,  and  no  abandonment  of  this  charter,  and  re-incorporation 
under  the  general  laws  relating  to  towns  and  cities,  has  taken 
place,  the  original  charter,  and  amendments  thereto,  are  not  un- 
constitutional on  the  ground  of  special  or  local  legislation ;  and, 
unless  inconsistent  with  the  constitution,  they  may  stand. 
2l  Appeal  from  Police  Magistrate  to  District  Court.—  Originally 
the  charter  of  defendant  provided  for  the  election  of  **  one  justice 
of  the  peace  to  be  denominated  *  police  judge,*  for  the  city  of  Cen- 


Digitized  by  VjOOQIC 


72  HuER  V.  City  of  Central.  [Jan.  T.,, 

tral."  By  subsequent  amendment  the  language  was  so  changed  as 
simply  to  require  the  election  of  '*one  police  judge."  The  city 
charter  further  contained  the  following  provision:  '*  Appeals  shall 
be  allowed  from  decisions  iu  all  cases  arising  under  the  provisions 
of  this  act,  or  any  ordinance  passed  in  pursuance  thereto,  to  the 
district  court ;  and  every  such  appeal  shall  be  granted  in  the  same 
manner,  and  with  like  effect,  as  appeals  are  taken  from  and  granted 
by  justices  of  the  peace  under  the  laws  of  this  territory."  After- 
wards the  course  of  appeal  from  justices  of  the  peace  to  the  dis- 
trict court  was  changed  to  the  county  court.  Held,  notwithstand- 
ing, that  an  appeal  would  lie  from  the  police  judge  to  the  district 
court. 
8.  Erbob  to  Dismiss  Cause  foe  Want  op  Jubisdicthon  when  Pend- 
INQ  ON  Appeal..—  On  such  an  appeal,  irrespective  of  the  question 
of  jurisdiction,  the  district  court  was  not  authorized  to  dismiss  the 
cause. 

Appeal  from  District  Court  of  Oilpin  County. 

Clement  E.  Huer  was  tried  and  convicted  before  the 
police  magistrate  under  an  ordinance  of  the  city  of 
Central.  He  appealed  from  the  judgment  pronounced, 
to  the  district  court.  In  the  latter  court,  on  motion,  his 
appeal  was  dismissed  for  want  of  jurisdiction,  and  judg- 
ment was  rendered  against  him  for  costs.  To  reverse 
this  judgment  the  present  appeal  was  taken,  under  the 
act  of  1885,  regulating  practice  in  this  court. 

Mr.  J.  McD.  Ltvesay,  for  appellant. 
E.  W.  HuRLBUT,  for  appellee. 

Chief  Justice  Helm  delivered  the  opinion  of  the  court. 

Prior  to  the  adoption  of  the  constitution,  Central  City 
was  incorporated  under  a  special  charter.  No  abandon- 
ment of  this  charter,  and  re-incorporation  under  the  gen- 
eral law  relating  to  towns  and  cities,  has  since  taken 
place.  Therefore  provisions  of  the  original  charter,  and 
legitimate  amendments  thereto,  are  not  unconstitutional 
upon  the  ground  of  special  or  local  legislation;  and,  un- 
less inconsistent  with  the  constitution,  they  may  stand. 
People  V.  Londoner,  and  citations,  13  Colo.  303. 
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Originally,  the  charter  in  question  provided  for  the 
election  of  *'  one  justice  of  the  peace,  to  be  denominated 
'police  judge,'  for  the  city  of  Central."  But  by  subse- 
quent amendment  the  language  was  so  changed  as  sim- 
ply to  require  the  election  of  '^  one  police  judge."  Sess. 
Laws  1866,  p.  94.  While  the  oflBce  has  since  been  made 
appointive,  instead  of  elective,  the  requirement  that  the 
incumbent  be  a  justice  of  the  peace  has  not  been  re- 
stored. 

This  police  judge  or  *'  magistrate,"  as  he  is  termed  in 
some  parts  of  the  charter,  is  now  appointed  by  the  coun- 
cil. By  statute,  he  is  given  jurisdiction  over  actions  for 
the  violation  of  city  ordinances.  By  ordinance,  such 
jurisdiction  is  made  exclusive,  except  in  case  of  absence 
or  disability.  If  it  were  a  fact  that  the  police  judge  is 
also  clothed  with  the  powers  of  a  justice  of  the  peace, 
the  present  inquiry  would  not  be  affected  thereby.  In 
the  case  at  bar  he  was  not  acting,  or  attempting  to  act, 
as  a  justice  of  the  peace.  He  proceeded  as  police  judge 
or  magistrate,  exclusively,  and  discharged  the  duties  pe- 
culiar to  that  office. 

Appeals  do  not  now  lie,  under  the  general  law,  from 
justices  of  the  peace  to  the  district  court.  The  judgment 
of  the  court  below  was  predicated  upon  the  proposition 
that,  for  this  reason,  no  appeal  would  lie  from  the  police 
judge  of  Central  to  the  district  court.  The  special 
charter  of  Central  City  contains  the  following  provision: 
"Appeals  shall  be  allowed  from  decisions  in  all  cases 
arising  under  the  provisions  of  this  act,  or  any  ordinance 
passed  in  pursuance  thereto,  to  the  district  court;  and 
every  such  appeal  shall  be  granted  in  the  same  manner, 
and  with  like  effect,  as  appeals  are  taken  from  and 
granted  by  justices  of  the  peace  under  the  laws  of  this 
territory." 

The  foregoing  statute,  which  was  adopted  in  1864,  con- 
tains, in  substance,  two  affirmative  declarations:  First ^ 
that  appeals  from  decisions  of  the  police  judge,  in  cases 
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relating  to  the  violation  of  city  ordinances,  shall  lie  to 
the  district  court;  and,  secondly^  that  such  appeals  are 
to  be  granted  and  prosecuted  in  the  same  manner,  and 
with  like  effect,  as  are  appeals  from  judgments  of  jus- 
tices of  the  peace.  The  two  clauses  of  this  provision  are 
therefore  separate,  and  in  a  certain  sense  independent  of 
each  other.  The  first  specifies  the  forum  to  which  the 
appeals  in  question  shall  be  taken.  The  second  points 
out  the  manner  of  prosecuting  such  appeals.  It  is  true 
that  when  the  statute  first  became  a  law  the  right  of 
appeal  from  justices  of  the  peace  to  the  district  court 
also  existed.  It  is  likewise  true  that  this  right  has  been 
taken  away,  and  that  for  the  last  twelve  years  appeals 
from  justices  of  the  peace  have  been  returnable  exclu- 
sively to  the  county  court.  But  there  is  nothing  in  the 
constitution  requiring  that  appeals  from  police  magis- 
trates, in  actions  under  ordinances,  be  taken  to  the  same 
tribunal  as  those  from  justices  of  the  peace  acting  within 
their  ordinary  jurisdiction.  Nor  has  the  statute  under 
consideration  been  changed  or  repealed  by  other  legisla- 
tive enactment.  In  view  of  the  plain  statutory  declara- 
tion on  the  subject,  and  of  the  fact,  above  mentioned, 
that  the  statute  is  not  void  because  local  in  its  operation, 
we  are  of  opinion  that  the  appeal  in  question  was  errone- 
ously dismissed. 

Substituting  the  word  "state"  for  the  word  "terri- 
tory "  in  the  provision,  as  we  are  authorized  to  do,  the 
foregoing  construction  involves  no  inconsistency  or  dif- 
ficulty. The  appeal  lies  to  the  district  court;  but  it  is  to 
be  granted  in  the  same  manner,  and  prosecuted  with  the 
same  effect,  as  appeals,  under  the  present  general  laws, 
from  justices  of  the  peace  to  the  county  court. 

We  have  not  seen  fit  to  notice  the  fact  that,  according  to 
the  record  recital,  the  district  court  dismissed  the  cause 
itself,  instead  of  the  appeal  from  the  police  magistrate. 
In  any  view  of  the  case,  this  ruling  would,  at  the  stage 
of  the  proceeding  when  taken,  be  erroneous.    If  the  court 
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had  no  jurisdiction  of  the  appeal,  it  could  not  dismiss  the 
cause;  while,  if  the  court  did  have  jurisdiction  of  the 
appeal,  it  had  no  authority  to  summarily  dispose  of 
the  cav^e  in  tjiis  manner.  The  judgment  is  reversed  and 
the  cause  remanded. 

Reversed. 


Smith  v.  Brunk  et  al. 

1.  Promissoby  Notes— Legal  Effect  of  Their  Assignment.— The 

assigDment  of  a  promissory  Dote  vests  in  the  assignee  both  the  note 
and  the  security  originally  given  in  connection  therewith. 

2.  Reforming  Instruments  at  the  Suit  of  an  Indorsee  to  Express 

the  Meaning  of  the  Original  Parties  Thereto.— At  the  time 
of  the  execution  of  a  negotiable  note  the  maker  also  executed  a 
title-bond,  agreeing  to  convey  to  the  payee  an  undivided  one-half 
interest  in  certain  mining  claims,  which  were  careful!}'  described. 
It  was  also  agreed  that  the  payee  should  have  a  lien  on  these  prem- 
ises for  the  payment  of  the  note»  and  the  maker  inserted  a  special 
condition,  providing  that  "  this  bond  shall  be  and  remain  a  special 
lien  upon,  and  for  the  payment"  of,  the  note-,  but  by  mistake  or 
fraud  he  omitted  the  words  **  the  said  property  above  described" 
after  the  words  *'lien  upon."  Held,  that  as  between  an  indorsee 
of  the  note  and  the  maker,  and  as  against  subsequent  purchasers 
or  incumbrancers  of  the  premises,  with  full  notice  of  the  payee's 
and  indorsee's  rights,  the  bond  would  be  reformed  so  as  to  exoress 
the  meaning  of  the  parties  thereto. 

Appeal  from  District  Court  of  Summit  County. 
Mr.  M.  B.  Carpenter,  for  appellant. 
Messrs.  Bailey  &  Wilkin,  for  appellees. 

Chief  Justice  Helm  delivered  the  opinion  of  the  court 

The  complaint  in  this  case  averred,  among  other 
things,  that  on  the  12th  day  of  March,  1884,  Brunk  made 
and  executed  to  one  Gorton  his  promissory  note  for 
$2,500,  payable  in  two  years,  with  interest  at  the  rate  of 
eight  per  cent,  per  annum;  that  at  the  same  time  Brunk 
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also  executed  to  Gorton  a  title-bond,  agreeing  to  convey^ 
upon  payment  of  $12,000,  an  undivided  one-half  interest 
in  certain  mining  claims,  which  were  carefully  described; 
that  as  a  part  of  the  same  transaction  a  special  agree- 
ment was  entered  into  between  Brunk  and  (jorton,  to 
the  effect  that  the  latter  should  have  a  mortgage  lien 
upon  said  premises  for  the  payment  of  the  note  men- 
tioned, and  that  the  title-bond  should  contain  a  para- 
graph reducing  the  lien  contract  to  writing;  that  Brunk 
drew  the  alleged  bond  and  mortgage,  inserting  therein 
the  following  clause:  '*  Special  Condition.  It  is  agreed  by 
the  said  George  W.  Brunk  that  this  bond  shall  be  and 
remain  a  special  lien  upon,  and  for  the  payment  of,  a 
certain  promissory  note  executed  on  the  day  of  the  date 
hereof  by  the  said  George  W.  Brunk,  payable  to  the 
order  of  S.  S.  Gorton  at  the  First  National  Bank  of  Den- 
ver, Colo.,  two  yeais  after  the  date  hfereof,  for  the  prin- 
cipal sum  of  $2,500,  with  interest  at  eight  per  cent,  per 
annum." 

The  complaint  further  alleged  "that,  in  writing  the 
said  special  condition  above  mentioned,  the  said  defend- 
ant Brunk  left  out,  by  mistake,  inadvertence  or  fraud, 
the  words,  '  the  said  property  above  described,^  after  the 
words,  *a  special  lien  upon;'  that  such  mistake  was  not 
discovered  by  the  said  Gorton  or  defendant  Brunk  until 
after  the  recording  of  the  said  title-bond,  which  was  re- 
corded on  the  17th  day  of  March,  1884,  in  Book  51  of 
Deeds,  on  page  277,  of  the  records  of  Summit  county, 
Colo. ;  that  it  was  the  intention  of  the  defendant  Brunk 
to  give  to  the  said  Gorton  a  lien  upon  the  said  property 
above  described,  for  the  payment  of  the  said  note  of 
$2,500,  and  a  good  security  upon  such  mining  property 
for  the  payment  of  the  said  note,  but  that,  through  mis- 
take, inadvertence  or  fraud,  the  bond  was  drawn,  exe- 
cuted, acknowledged  and  delivered  with  the  said  words, 
*  the  property  above  described,'  left  out; "  that  the  alleged 
claim  or  interest  of  the  remaining  defendants  in  the 
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premises  was  procured  subsequent  to  the  recording  afore- 
said; that  the  promissory  note  was,  before  maturity,  for 
valuable  consideration,  duly  assigned  to  plaintiff;  and  that 
defendant  Brunk  was  wholly  insolvent,  and  unable  to  pay 
the  note  or  satisfy  any  judgment  obtained  against  him 
thereon. 

The  prayer  was  that  the  instrument  be  reformed  so  as 
to  express  the  full  intention  and  meaning  of  the  parties 
thereto;  also  that,  unless  the  note  and  interest  be  paid, 
a  decree  of  foreclosure  be  entered  in  accordance  with 
law. 

To  this  complaint  a  demurrer  was  filed  and  sustained. 
Judgment  being  entered  upon  these  pleadings  in  favor 
of  defendants,  the  present  appeal  was  taken. 

The  purpose  of  the  parties  in  executing  the  instiniment 
described  by  the  complaint  is  too  clear  to  be  misunder- 
stood. A  cursory  examination  of  this  instrument  shows 
clearly  that,  while  intended  to  be  a  title-bond,  it  was  also 
designed  to  operate  as  a  mortgage  upon  the  premises 
mentioned,  securing  payment  K)f  the  $2,500  note.  The 
so-called  "special  condition"  is  not  worded  in  accurate 
It^al  terms;  it  was  written  by  Brunk,  who  was  not  a 
lawyer;  but  it  declares  that  the  bond  "shall  be  and  re- 
main a  special  lien  upon,  and  for  the  payment  of,  a  cer- 
tain promissory  note,"  etc.  Lien  upon  what?  No  one 
could  read  the  language  employed  without  being  im- 
pressed with  the  certainty  that  some  words  were  omitted, 
but  no  real  doubt  could  exist  as  to  what  the  omission  re- 
lated. The  natural  and  reasonable  inference,  from  the 
entire  context  of  the  writing,  is  that  the  intention  of  the 
parties  was  to  create  a  valid  incumbrance  upon  the  real 
estate  previously  therein  described.  It  is  hardly  neces- 
sary to  remind  counsel  that  we  are  not  here  dealing  with 
a  case  where  no  property  is  described  in  any  part  of  the 
writing. 

By  the  assignment  of  the  note  to  Smith,  the  security, 
£uch  as  it  was,  passed  also  to  him.  Were  Brunk  the  only 
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defendant,  we  would  have  no  hesitation  in  saying  that, 
upon  the  averments  of  the  complaint,  properly  supported 
by  proofs,  a  court  of  equity  might  reform  the  instrument, 
and  carry  out  the  original  intent  of  the  parties  thereto. 
The  alleged  interest  or  claim  of  the  remaining  defendants 
did  not,  under  the  circumstances,  destroy  the  legal  suffi- 
ciency of  the  pleading.  The  complaint  avers  that  such 
claim  or  interest,  whatever  it  might  prove  to  be,  was 
*  *  obtained  with  full  notice  and  knowledge  of  the  said 
Gorton's  and  plaintiff's  rights  in  the  premises."  This 
averment  might  have  been  couched  in  more  technical 
language,  but  its  meaning  is  reasonably  plain.  Whether 
appellant  relies  upon  actual  notice  or  knowledge,  or  upon 
constructive  notice  through  the  prior  recording  of  the 
instrument,  we  are  not  advised;  and  whether  or  not  the 
record  of  the  instrument,  containing,  as  it  did,  the  spe- 
cial condition  mentioned,  and  also  a  perfect  description 
of  the  property  bonded,  was  sufficient  to  put  them  upon 
inquiry,  and  thus  charge  them  with  notice,  we  need  not 
now  determine.  Accepting,  as  we  must,  the  material 
allegations  of  the  complaint  as  true,  it  does  not  at  pres- 
ent appear  that  Brunk's  co-defendants  were  in  any  better 
position  than  Brunk  himself. 

We  do  not  discuss  the  question  of  misjoinder  of  par- 
ties. If  plaintiff  is  entitled  to  a  mortgage  lien  upon  the 
premises,  subsequent  purchasers  or  incumbrancers  are 
certainly  ^qper  parties  to  his  action  for  reformation  and 
voreclosure. 

The  court  eri'ed  in  sustaining  the  demurrer.  The  judg- 
ment is  accordingly  reversed  and  the  cause  remanded. 

Reversed. 
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Rico  Reduction  &  Mining  Co.  v.  Musgrave  et  al. 

1.  Construction  of  Miner's  Lien  Statute.— The  legislation  of  this 

state  upon  the  subject  of  mechanics'  and  miners'  liens  should  re- 
ceive a  liberal  construction. 

2,  Same— Admissibility  of  Statement  in  Evidence.— A  statement 

upon  which  a  miner's  lien  is  sought  to  be  based,  which  clearly 
expresses  an  intention  to  hold  and  claim  a  lien,  and  contains  a  de- 
scription of  the  property  complete  on  its  face,  and  shows  the  sum 
total  in  dollars  and  cents  which  the  claimant's  work  amounts  to, 
and  states  that  the  same  is  due,  and  that  no  portion  of  it  has  been 
paid,  is  admissible  in  evidence  against  an  objection  challenging  its 
sufficiency. 
8.  When  Statement  for  Lien  Includes  Several  Mining  Claims, 
How  Necessary  Facts  May  be  Established.— A  statement  filed 
in  the  recorder's  office  against  several  mining  claims  need  not  state 
that  said  claims  are  owned,  claimed  or  worked  by  the  same  per- 
son or  persons,  so  as  to  be  deemed  one  mine,  for  the  purposes  of 
the  miner's  lien  statute ;  it  is  sufficient  if  such  matters  are  estab- 
lished by  proper  averment  and  proof,  or  by  proof  alone,  when  the 
defect  in  the  pleadings  is  waived  by  answering  over. 

4.  A  Contract  with  Owner  or  Agent  of  Property  Essential  to 

A  Lien  — Burden  of  Proof.— To  entitle  a  party  to  such  lien 
there  must  be  a  contract,  express  or  implied,  with  the  owner  of 
the  property  on  which  the  lien  is  claimed.  The  burden  of  proving 
such  contract  rests  on  the  party  asserting  it,  and  he  must  ascertain 
for  himself  whether  the  person  with  whom  he  contracts  is  the 
owner,  or  has  an  interest  in  the  land  on  which  he  expects  to  claim 
a  lien.  It  is  sufficient  if  the  contract  be  with  an  authorized  agent 
of  the  owner. 

5.  Consent  of  Co-tenants  Necessary  to  Improvement  of  the  Joint 

Property  at  Expense  of  All.—  The  law  does  not  invest  one  ten- 
ant in  common  with  authority  to  improve  or  develop  real  property 
at  the  expense  of  his  co-tenants,  without  their  authority  or  consent. 

6.  Practice  in  Supreme  Court  in  Cases  in  which  Error  Occurred 

in  the  Trial  Below. —  It  is  not  the  usual  practice  of  this  court 
to  substitute  its  own  findings  in  the  place  of  the  findings  of  the 
trial  court  upon  matters  of  fact  based  upon  conflicting  evidence 
given  orally  in  open  court;  but,  where  the  conclusions  of  law  are 
erroneous,  the  general  rule  is  to  reverse  the  judgment,  and  remand 
the  cause  for  a  new  trial 

7.  When  Evidence  Taken  at  Former  Trial  May  be  Used  on  Re- 

trial.—  On  a  retrial,  where  there  has  been  a  loss  of  witnesses  by 
death  or  removal  from  the  jurisdiction  of  the  court,  evidence  taken 
at  the  former  trial  and  preserved  by  bill  of  exceptions,  or  otherwise 
oorrectly  preserved,  may  be  resorted  to. 


14 

jao 

I  H~ 
lU 


79 


79 
92 


14 
lfi»  491 


^1 


79 
246j 


Digitized  by  VjOOQIC 


1 


so  Eioo  R.  <&  M.  Co.  V.  MusGRAVB.     [Jan.  T., 

Appeal  from  District  Court  of  Dolores  County. 

Messrs.  Bussell  &  McCloskey,  for  appellant. 

Messrs.  Juuus  Thompson  and  Pence  &  Pence,  for 
appellees. 

Mr.  Justice  Elliott  delivered  the  opinion  of  the  court. 

The  appellant,  the  Rico  Reduction  &  Mining  Company, 
was  defendant  below  in  proceedings  instituted  to  enforce 
sundry  liens  upon  certain  mining  property  on  account  of 
work  and  labor  performed  thereon  by  appellees,  who  re- 
<50vered  judgment,  sustaining  their  respective  claims  as 
liens  against  the  property  of  appellant.  The  statements 
filed  in  the  office  of  the  recorder,  upon  which  the  sev- 
eral liens  of  appellees  were  based,  respectively,  were  as 
follows,  differing  as  to  name  of  claimant,  dates  and 
amounts,  but  not  as  to  substantial  requisites: 

*'The  Rico  Reduction  &  Mining  Company,  Harry 
Cahn  and  L.  Silverman:  Tou  are  hereby  notified  that  I 
claim  and  hold  a  lien  upon  the  Little  Suse,  Little  Won- 
der and  Russian  Bear  lodes  and  mining  claims,  situated 
adjoining  each  other  on  the  north  side  of,  and  about  one- 
half  mile  from,  West  Dolores  river,  in  Dolores  county, 
state  of  Colorado;  location  certificate  of  the  first  of  said 
claims  being  recorded  in  book  21,  page  97;  location  cer- 
tificate of  second  of  said  lodes  being  recorded  in  book  21, 
page  97;  and  location  certificate  of  third  of  said  claims 
being  recorded  in  book  21,  page  79,  of  records  of  Dolores 
county,  to  which  reference  in  each  case  is  here  made  for 
a  more  particular  description,  and  that  such  lien  is 
claimed  for  and  on  account  of  one  hundred  and  twenty- 
one  days'  work  performed  by  me,  as  a  miner  upon  said 
properties,  between  the  7th  day  of  January,  1884,  and 
the  31st  day  of  May,  1884,  for  which  labor  you  agreed  to 
pay  me  at  the  rate  of  $2.50  per  day,  amounting  to  the 
sum  total  of  $302.50,  which  you  agreed  to  pay  me  as  soon 
as  said  work  was  done,  but  no  portion  of  which  has  as 
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yet  been  paid."  Objections  to  the  sufficiency  of  these 
statements  at  the  trial  were  overruled  by  the  court,  and 
these  rulings  are  assigned  for  error. 

It  is  contended  that  the  statements  are  defective  in  the 
description  of  the  property,  and  in  the  abstract  of  in- 
debtedness. In  a  recent  and  well-considered  opinion  by 
this  court,  Cannon  v.  WilliainSy  ante,  p.  21,  it  is  declared 
that  our  legislation  upon  the  subject  of  mechanics'  and 
miners'  liens  should  receive  a  liberal  construction.  The 
same  doctrine  was  announced  in  Barnard  v.  McKenzie, 
4  Colo.  251,  in  relation  to  the  law  of  1872.  Section  27 
of  the  act  of  1883  (Gen.  St.  ch.  65),  referring  to  the 
statement  by  which  the  lien  may  be  claimed,  provides 
that  ''any  informality  in  any  such  statement  that  shall 
not  tend  to  mislead  shall  not  affect  the  validity  thereof." 
Viewing  this  provision  of  the  statute  in  the  light  of  the 
opinions  above  cited,  it  is  apparent  that  neither  of  the 
foregoing  objections  is  well  taken.  On  the  face  of 
the  several  statements,  the  description  of  the  property 
appears  to  be  complete.  The  "notice  of  intention  to 
claim  and  hold  a  lien  "  is  clear.  The  "  whole  amount  of 
debt  "is  shown  in  the  '*sum  total"  of  dollars  and  cents 
which  the  claimant's  work  amounted  to.  The  "whole 
amount  of  credit"  is  shown  to  be  nothing  by  the  posi- 
tive assertion  that  "no  portion"  of  the  amount  earned 
"has  yet  been  paid."  It  is  plainly  asserted  that  the 
amount  earned  was  agreed  to  be  paid  "as  soon  as  said 
work  was  done;"  hence,  it  is  evident  that  the  "balance 
due  "  is  exactly  the  same  as  the  "  whole  amount  of  debt," 
and  the  sum  need  not  be  repeated.  Thus  the  require- 
ments of  the  statute  are  substantially  complied  with. 

The  further  objection  is  urged  that  the  statements  do 
not  show  how  many  days  the  claimants  worked  on  each 
lode,  nor  the  amount  due  therefor,  nor  that  said  lodes 
and  mining  claims  were  owned,  claimed  or  worked  by 
the  same  person  or  persons,  so  as  to  be  deemed  one  mine 
for  the  purposes  of  the  mechanics'  and  miners'  lien  stat- 
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ute.  In  our  opinion,  these  matters  need  not  be  set  forth 
in  the  statement  more  fully  than  they  are.  It  is  suflBl- 
cient  if  they  are  established  by  proper  averment  and 
proof,  or  by  proof  alone,  when  the  defect  in  the  plead- 
ing is  waived  by  answering  over,  as  in  this  case. 

It  is  further  assigned  for  error  that  the  judgment  is 
contrary  to  the  findings  of  the  court,  and  the  law  appli- 
cable thereto.  An  intelligent  consideration  of  this  ques- 
tion necessitates  a  further  statement  of  the  matters  at 
issue  in  this  litigation,  and  a  better  understanding  of  the 
interest  of  the  parties  in  the  property  in  controveray. 
These  proceedings  were  originally  commenced  against 
the  Rico  Reduction  and  Mining  Company,  a  corporation, 
Harry  Cahn  and  L.  Silverman,  as  joint  defendants;  it 
being  alleged  that  said  company  was  the  owner  of  an 
undivided  half  interest  in  all  of  said  property.  Each 
plaintiff  based  his  claim  for  a  lien  upon  work  performed 
under  an  alleged  verbal  agreement  with  the  Rico  Com- 
pany, entered  into  through  one  Phil  Crout,  as  the  agent 
of  the  company,  duly  authorized  to  employ  laborers  on 
the  property  in  its  behalf.  The  Rico  Company,  by  its 
answer,  admitted  its  ownership  of  the  undivided  half  of 
the  property,  but  denied  the  making  of  any  agreement 
for  the  employment  of  plaintiffs,  or  either  of  them, 
through  the  agency  of  Crout,  or  otherwise.  It  was  fur- 
ther alleged  in  the  answer,  on  information  and  belief, 
that  Crout  was  the  owner  of  the  other  half  interest  in 
said  mining  property,  and  that  whatever  work  may  have 
been  done  by  plaintiffs  on  said  property,  as  alleged  in 
the  complaint,  was  so  done  for  and  on  behalf  of  said 
Crout,  and  for  and.  on  behalf  of  his  own  interest  in  the 
property,  and  without  the  knowledge  or  consent  of  the 
Rico  Company.  The  proceedings  as  against  Cahn  and 
Silverman  were  voluntarily  dismissed  by  plaintiffs  before 
the  trial  in  the  district  court,  and  upon  the  trial  the  find- 
ings of  the  court  were,  inter  alia,  in  substance  as  follows: 
That  the  defendant  the  Rico  Company  was  the  legal  and 
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equitable  owner  of  an  undivided  one-half  interest,  and 
that  Phil  Crout  and  Joseph  Hoskins  were  the  equitable 
owners  of  the  other  undivided  half  interest  in  said  min- 
ing lodes;  that  no  contract  was  entered  into  between  the 
defendant  company  and  Phil  Crout,  authorizing  said 
Crout  to  act  as  the  agent  of  said  company,  and  to  bind 
said  company  for  the  contracts  made  by  said  Crout  with 
plaintiffs,  and  that  said  company  did  not  ratify  the  con- 
tracts of  said  Crout  with  said  plaintiffs;  that  defendant 
company  had  actual  knowledge  of  the  working  and  de- 
velopment of  the  said  lodes  by  the  plaintiffs,  and  received 
one-half  the  benefit  and  advantage  of  the  labor  bestowed 
by  plaintiffs  on  the  same. 

To  entitle  a  party  to  a  mechanic's  or  miner's  lien  the 
work  must  be  done  or  the  material  furnished  by  contract, 
express  or  implied,  with  the  owner  of  the  property  on 
which  the  lien  is  claimed.  The  burden  of  proving  such 
contract  rests  on  the  party  asserting  it,  and  he  must 
ascertain  for  himself  whether  the  person  with  whom  he 
contracts  is  the  ovv^ner  or  has  an  interest  in  the  land  on 
which  he  expects  to  claim  a  lien  for  the  improvement 
contributed  to  by  his  work  or  material.  It  is  sufficient 
if  the  contract  be  with  an  authorized  agent  of  the  owner;, 
and,  if  the  contract  be  with  one  of  several  co-tenants, 
undertaking  for  himself  alone,  the  lien  may  be  enforced 
for  the  whole  value  of  the  improvement  against  the 
moiety  of  such  contracting  party.  Mellor  v.  Valentine^ 
3  Colo.  255;  Williams  v.  Canal  Co.  13  Colo.  4691 

In  Phillips  on  Mechanics'  Liens  (section  77)  it  is  said: 
"  No  man  has  a  right  to  improve  the  property  of  another 
against  his  consent,  and  charge  him  with  the  expenses. 
Perhaps  a  joint  owner  may  repair  and  preserve  property 
at  the  expense  of  all  the  owners,  and  without  their  con- 
sent, especially  if  such  consent  is  unreasonably  withheld. 
But  this  is  all  that  he  can  do.  He  cannot  improve  the 
property.  *  *  *  One  joint  tenant,  however,  may  cre- 
ate a  lien  in  favor  of  a  mechanic  on  his  own  interest  in 
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land.  So,  although  the  contract  is  to  be  made  with  the 
*  owner/  yet,  if  but  one  of  several  persons  who  purchase 
materials  for  building  owns  the  land,  the  lien  will  be 
good  against  his  interest."  Freem.  Co- ten.  §§  261,  262; 
Mumford  v.  Brotun,  6  Cow.  475. 

From  the  findings  of  the  court  it  appears  that  Crout 
was  one  of  several  owners  of  the  property  upon  which 
plaintiffs  were  employed,  and  against  which  they  seek 
to  establish  their  several  liens.  They  claim  to  have 
made  their  contracts  of  employment  with  the  company 
hy  verbal  agreement,  through  Grout,  as  the  company's 
agent.  The  court  finds  that  he  had  no  authority  as  such 
agent,  and  that  the  company  did  not  ratify  his  contracts 
with  plaintiffs.  It  is  true  the  court  finds  that  the  com- 
pany had  actual  knowledge  of  the  working  and  develop- 
ment of  the  property  by  plaintiffs,  and  that  it  received 
one-half  the  benefit  of  their  labor;  but  the  findings  do  not 
state  when  the  company  acquired  such  knowledge,  nor 
do  they  indicate  that  at  any  time  the  company  had 
knowledge  that  Crout  had  assumed  to  employ  plaintiffs 
for  or  in  its  behalf.  As  we  have  seen,  the  law  does  not 
invest  one  tenant  in  common  with  authority  to  improve 
or  develop  real  property  at  the  expense  of  his  co-tenants, 
without  their  authority  or  consent.  Hence,  it  was  error 
for  the  court,  upon  such  findings,  to  render  judgment 
sustaining  plaintiffs'  liens  against  the  interest  of  the  Eico 
Company  in  the  mining  property. 

It  is  contended  by  counsel  for  appellees  that  the  evi- 
-dence  is  sufficient  to  warrant  this  court  in  finding  that 
♦Crout  did  have  authority  from  the  Rico  Company  to  em- 
ploy plaintiffs  in  its  behalf  for  the  development  of  the 
mine,  and  that  they  were  so  employed.  If  the  trial  court 
had  made  such  findings  as  a  basis  for  its  decree,  perhaps 
a  judgment  of  affirmance  might  be  rendered.  But  we 
<»nnot  disregard  the  fact  that  the  findings  are  otherwise, 
-and  that  they  are  based  upon  conflicting  evidence,  most 
of  which  was  given  orally  in  open  court.     Under  such 
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circumstances,  the  usual  practice  of  this  court,  where  the 
conclusions  of  law  are  erroneous,  is  to  reverse  the  judg- 
ment and  remand  the  cause  for  a  hew  trial;  and  it  is  ac- 
cordingly so  ordered. 

Reversed. 

ON  PETITION  FOR  REHEARING. 

Per  Curiam.  The  only  matter  suggested  in  the  appli- 
cation  for  a  rehearing  is  that  we  shall  direct  a  money 
judgment  in  favor  of  appellees,  on  the  ground  that  on  a 
retrial  of  this  case  there  may  be  a  failure  of  justice,  oc* 
casioned  by  the  lapse  of  time  and  the  loss  of  witnesses 
by  death  or  removal  from  the  jurisdiction  of  the  court. 
In  case  of  such  difficulty,  it  is  well  settled  that  the  evi- 
dence taken  at  the  former  trial,  and  preserved  by  bill  of 
exceptions,  or  otherwise,  may  be  resorted  to^  in  connec- 
tion with  any  additional  evidence;  and  thus  a  trial  de 
novo  upon  the  whole  case,  with  new  findings  of  fact^ 
may  be  had.  This  may  be  quite  advantageous  to  appel- 
lees, for  the  findings  of  fact  on  the  former  trial  would 
not  sustain  a  personal  judgment  against  the  Rico  Com- 
pany any  better  than  they  sustain  the  lien.  With  this 
explanation,  the  rehearing  asked  for  will  be  denied. 

Rehearing  denied. 


Colorado  Midland  Railway  Co.  v.  Bowles. 
1.  EmNBHT  DoiCAiN  —  Proobedikos  at  Suit  of  a  Railway  Ck»H 

PAIIY  FOB  RlOBT   OF  WaY  PBNDINO   THE   SUSPENSION    OF  A  FBB- 

EMPnoN  Claim  —  Discretion  of  Court.— When  the  entry  of  a 
pre-emption  claimant  has  been  suspended,  and  proceedings  to  con* 
demn  a  right  of  way  throngh  the  land  for  a  railroad  have  been  in- 
stituted, the  claim  of  the  railway  company  for  a  continuance  of 
the  latter  proceedings  pending  the  determination  of  the  suspendedl 
entry  by  the  department  of  the  general  land-office  appeals  strongly 
to  the  discretion  of  the  court. 
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2.  Peacjtice  — Surprise,  When  a  Ground  for  New  Trial.— When 
a  party,  in  the  midst  of  a  trial,  is  tainen  unawares,  and,  with- 
out fault  of  his  own,  is  placed  in  a  situation  greatly  injurious  to 
his  interests,  as  by  the  unexpected  admission  of  evidence  upon 
an  issue  which,  by  reason  of  an  order  of  court  made  previous  to 
the  commencement  of  the  trial,  he  was  not  prepared  to  meet,  a 
case  of  surprise  is  presented  which,  if  not  otherwise  remedied,  may 
be  made  a  ground  of  motion  for  a  new  trial. 

Appeal  from  District  Court  of  Pitkin  County. 

H.  T.  Rogers,  A.  E.  Pattison  and  Wilson  &  Stimson, 
for  appellant. 

Mr.  Justice  Elliott  delivered  the  opinion  of  the  court. 

The  Colorado  Midland  Railway  Company,  appellant, 
was  the  petitioner  below  in  proceedings  to  condemn  cer- 
tain land  as  a  right  of  way  for  the  construction  of  its 
railroad.  Appellee  Bowles,  defendant  below,  had  entered 
the  land  under  the  pre-emption  laws  of  the  United  States, 
had  paid  the  government  price  therefor,  and  had  received 
from  the  United  States  land-oflBce  the  certificate  of  pur- 
chase in  the  usual  form.  It  was  alleged  in  the  original 
petition,  presented  August  9,  1886,  that  Bowles  claimed 
and  appeared  to  be  the  owner  of  the  land.  On  February 
15,  1887,  an  amended  petition  was  filed  in  which  it  was 
alleged,  inter  alia,  that  the  pre-emption  entry  of  Bowles 
has  been  and  now  is  suspended  and  held  for  cancellation 
by  order  of  the  honorable  commissioner  of  the  general 
land- office  of  the  United  States,  and  that  petitioner  has 
in  all  respects  complied  with  the  act  of  congress,  ap- 
proved March  3,  1875,  granting  to  railroads  the  right  of 
way  through  the  public  lands  of  the  United  States. 

The  cause  being  reached  for  trial,  petitioner  moved  for 
a  continuance  on  affidavits  showing  that  the  entry  of 
Bowles  had  been  suspended  on  account  of  fraud  and  per- 
jury committed  by  him  in  securing  the  certificate  of  pur- 
chase from  the  land-office.  The  court  first  held  the 
grounds  of  the  motion  sufficient,  but  finally  overruled 
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the  same  on  terms  limiting  defendant  in  respect  to  the 
admission  of  evidence,  and  the  measure  of  damages. 

On  the  trial  the  defendant  was  permitted  to  introduce 
evidence  tending  to  show  the  validity  of  his  entry,  also 
to  show  the  value  of  the  land  actually  taken,  and  dam- 
ages to  the  residue.  Petitioner's  counsel  objected  to  this 
testimony  on  the  ground  that  defendant's  pre-emption 
entry  was  suspended,  and  claimed  surprise  because  the 
court,  in  denying  the  motion  for  continuance,  had  ruled 
that  "defendant  would  be  confined  to  proof  of  damages 
to  his  actual  possession  only;  that  is,  damages  to  his  sur- 
face improvements."  Afterwards,  during  the  trial,  the 
court  defined  its  rulings  to  be  that  **the  certificate  of 
entry  or  the  receiver's  receipt  should  not  be  offered  as 
conclusive  evidence  of  the  entry."  And  so,  against  the 
objection  of  petitioner,  the  case  was  tried,  and  submitted 
to  the  jury,  upon  the  theory  that  defendant  might  re- 
cover full  compensation  and  damages  for  the  land  taken 
and  damaged  upon  showing  compliance  with  the  pre- 
emption laws  of  the  United  States,  as  in  case  of  making 
final  proof  before  the  United  States  land-office;  petitioner 
being  allowed  to  controvert  the  validity  of  defendant's 
entry;  the  jury  to  determine  the  controversy. 

The  jury  found  the  value  of  the  land  taken  to  be 
$411.79,  and  the  damages  to  the  residue  to  be  $721.66. 
It  is  evident  from  this  verdict  that  the  jury  sustained  de- 
fendant's title  to  the  land  as  though  there  had  been  no 
suspension  of  his  entry,  and  allowed  him  full  compensa- 
tion and  damages  therefor.  Petitioner  appeals,  and  as- 
signs for  error,  among  other  things,  the  refusal  to  grant 
a  continuance,  its  surprise  at  the  admission  of  evidence 
to  sustain  defendant's  entry,  and  to  show  the  value  of 
the  land,  and  also  the  denial  of  the  motion  for  a  new 
trial. 

Defendant's  title  to  the  land  depended  upon  the  valid- 
ity of  his  pre-emption  entry.  If  his  entry  should  be  can- 
celed, and  the  lands  should  become  a  part  of  the  public 
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domain,  petitioner  would  be  entitled  to  a  right  of  way 
through  the  same  for  its  railroad,  upon  complying  with 
the  act  of  congress  of  March  3,  1875.  Hence,  petitioner's 
claim  for  a  continuance  pending  the  investigation  and 
determination  of  such  entry  by  the  department  of  the 
general  land-oflBce,  whether  a  matter  of  absolute  right  or 
not,  was  based  upon  grounds  appealing  most  strongly  to 
the,discretion  of  the  court.  So  the  trial  court  must  have 
considered  when  the  motion  for  a  continuance  was  held 
sufficient  in  the  first  instance,  and  was  overruled  on 
terms.  The  terms,  as  shown  by  the  abstract  of  the  rec- 
ord, are  somewhat  ambiguous;  but  we  think  a  reason- 
able construction  of  them  is  that  defendant  would  be 
allowed  to  recover  compensation  and  damages  to  his  pos- 
sessory interest  merely, —  that  is,  to  the  surface  improve- 
ments on  said  land.  The  court  may  not  have  intended 
to  prescribe  such  terms,  and  defendant's  counsel  may  not 
have  so  understood  them;  but  petitioner's  counsel  were 
certainly  justifiable  in  so  construing  the  language  of  the 
order.  Defendant  made  no  objection  to  the  terms  on 
which  the  continuance  was  refused,  while  petitioner  ob- 
jected and  excepted  to  the  refusal  on  any  terms.  The 
object  of  the  desired  continuance  was  to  have  defendant's 
title  settled  by  the  ultimate  authority  of  the  United 
States,  before  attempting  to  assess  the  compensation  and 
damages.  This  object  was  defeated  by  allowing  the  jury 
to  try  the  question  respecting  the  validity  of  defendant's 
entry,  and  to  give  defendant  full  compensation  and  dam- 
ages for  the  land  itself  in  case  they  should  find  in  his 
favor  upon  that  issue. 

The  trial  was  entered  upon  immediately  after  over- 
ruling the  motion  for  a  continuance.  As  petitioner's 
counsel  understood  the  terms  upon  which  the  motion 
was  overruled,  they  were  not  advised  that  the  facts  re- 
specting the  validity  of  defendant's  entry  and  title  were 
to  be  litigated  until  the  trial  was  actually  entered  upon. 
It  is  an  elementary  principle  of  our  jurisprudence  that 
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parties  are  entitled  to  be  advised  concerning  the  matters 
to  be  litigated  a  suflBicient  length  of  time  in  advance  of 
the  trial  to  be  prepared  to  meet  them.  When  the  issues 
are  formed,  as  is  usual  in  courts  of  record,  by  the  plead- 
ings of  the  parties,  they  must  ordinarily  advise  them- 
selves, at  their  peril.  So,  too,  where  amendments  to 
pleadings  are  properly  allowed  during  the  trial,  a  contin- 
uance or  a  new  trial  may  not  be  a  matter  of  right,  with- 
out showing  special  injury  resulting  therefrom.  But 
when,  as  in  this  case,  the  court  restricts  the  issues  to  be 
tried,  or  limits  the  evidence  to  be  received  in  a  material 
matter,  as  a  condition  for  refusing  a  motion  for  contin- 
uance otherwise  well  grounded,  the  terms  of  the  condi- 
tion should  be  substantially  free  from  ambiguity,  and 
should  not  be  materially  changed,  to  the  prejudice  of 
either  party,  during  the  progress  of  the  trial. 

This  case  presents  an  instance,  somewhat  rare  in  act- 
ual practice,  of  genuine  surprise.  Petitioner's  counsel 
were  not  only  taken  unawares  by  the  unexpected  admis- 
sion of  evidence  to  sustain  defendant's  entry,  and  to 
show  the  value  of  the  land  itself,  whereby  the  damages 
were  greatly  augmented,  but  they  were  placed  in  a  sit- 
uation, without  any  fault  of  their  own,  greatly  injurious 
to  their  interests,  in  which  they  were  not  prepared,  and 
could  not  be  expected  to  be  prepared,  to  meet  such  ein 
issue.  There  was  doubtless  a  misunderstanding  between 
court  and  counsel  as  to  the  limitation  placed  upon  de- 
fendant as  a  condition  for  refusing  the  motion  for  con- 
tinuance. A  surprise  of  this  nature,  if  not  otherwise 
remedied,  may  be  made  the  ground  of  motion  for  a  new 
trial.  Bur.  Law  Diet.;  Knoth  v.  Barclay y  8  Colo.  300; 
Mulhall  V.  Keenan,  18  Wall.  342. 

As  already  intimated,  the  court,  in  its  discretion  under 
the  circumstances,  might  well  have  granted  a  continu- 
ance; but,  as  the  question  is  not  likely  to  arise  again,  we 
need  not  determine  whether  the  refusal  to  continue  would 
have  been  substantial  error  if  the  terms  as  underatood  by 
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appellant  had  been  observed.  If,  when  the  case  is  reached 
for  trial  again,  the  title  is  still  in  abeyance  by  the  sus- 
pension of  the  entry,  the  district  court  should  grant  a 
further  continuance,  if  desired  by  either  party. 

The  case  having  been  presented  by  appellant  ex  parte 
in  this  court,  we  do  not  deem  it  expedient  to  consider 
and  determine  the  remaining  assignments  of  error.  The 
judgment  of  the  district  court  is  reversed  and  the  cause 

remanded. 
|-ji-—  Beversed. 

16    J9I  

<    2^J40 

Great  West  Min.  Co.  v.  Woodmas  of  Amton  Min.  Co. 

ET  AL. 

1.  PRACnCE  IN  Ck)X7BTS  OF  EQUITY  —  RtdHTB  FOBFEITED  BY  LaCHSS 
OP  Pakties. —  Courts  of  equity  will  only  grant  relief  in  case  the 
application  therefor  is  made  without  unreasonable  delay.  The 
strongest  equity  may  be  forfeited  by  laches,  or  abandoned  by  ac- 
quiescence. 
===^|'  2,  Fluctuating  Charactee  of  Peopeety  to  be  Considered  in  Db- 
27  mqI  teemininq  Laches  —  MiNiNO  CLAIMS.—  Where  the  subject-matter 

I  ^  4i?l  ^^  *  controversy  is  the  right  to  unpatented  mining  property,  the 
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uncertain  and  fluctuating  character  of  the  property  will  be  consid- 
31   186  ^""^^  ^^  determining  the  question  of  laches. 

14  ^90         8.  Statute  of  Limitations  Superior  to  Courts  of  Equity.—  The 

'  13    fi07 

'  J,  statute  of  limitations  fixes  a  limit  beyond  which  the  courts  cannot 

35       ft»  extend  tlie  time,  but  within  this  limit  the  peculiar  doctrine  of 

courts  of  equity  will  prevail. 
4.  Void  and  Voidable  Judgments.— As  a  rule,  a  judgment  of  a  court 

of  general  jurisdiction  is  void  in  no  case  except  when  it  appears 

from  the  record  itself  that  the  court,  in  pronouncing  it,  acted 

without  jurisdiction. 

Appeal  from  District  Court  of  Arapahoe  County. 

Messrs.  L.  S.  Dixon  and  H.  B.  Johnson,  for  appellant. 

Mr.  Hugh  Butler,  for  appellees. 

Mr.  Justice  Hayt  delivered  the  opinion  of  the  court. 

The  facts  in  this  case,  as  they  appeared  previous  to  the 
last  trial,  are  sufficiently  set  forth  in  the  former  opinions 
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filed  herein,  and  will  not  be  again  repeated.  See  12  Colo. 
46.  The  judgment  of  the  district  court  of  El  Paso  county 
in  favor  of  appellees  was  then  reversed,  and  tlie  case  re- 
manded to  that  court,  leaving  counsel  and  the  court  be- 
low to  pursue  such  course  in  relation  to  additional  parties 
and  further  proceedings  as  they  should  be  advised. 
Thereafter,  by  consent  of  parties,  a  change  of  venue  was 
taken  to  the  district  court  of  Arapahoe  county,  and  a 
new  trial  had.  Upon  this  trial  a  large  amount  of  addi- 
tional evidence  was  introduced,  upon  which  evidence, 
considered  with  that  previously  taken,  the  court  below 
found  the  issues  for  the  defendants,  and  dismissed  the 
bill.  ^ 

To  review  this  action  of  the  court  the  case  is  brought 
here  by  appeal.  In  the  district  court  the  judge  presiding 
at  the  trial,  Hon.  0.,  B.  LmDELL,  filed  a  written  opinion, 
with  a  copy  of  which  we  have  been  favored  by  counsel. 
In  it  the  learned  judge  reviews  the  case  at  length,  in  con- 
nection with  the  authorities,  and  arrives  at  the  conclu- 
sion that  the  appellant  had  been  guilty  of  such  unreason- 
able delay  in  asserting  its  rights  that  it  ought  not  to  be 
heard  now. 

An  examination  of  the  new  evidence  introduced  dis- 
closes that  it  was  largely  directed  to  the  question  of 
laches.  Upon  the  case  as  made  upon  the  former  appeal, 
this  court  was  of  the  opinion  that  laches  sufificient  to  de- 
feat a  recovery  did  not  appear.  Mr.  Justice  Gerry, 
delivering  the  opinion  of  the  court,  then  said,  in  refer- 
ence to  Purmort,  and  the  service  of  process  upon  him, 
that  he  *' concealed,  or  neglected  to  inform  the  company 
of  the  fact  of  such  service." 

And  again,  upon  rehearing,  it  was  said:  **  The  appel- 
lant was  not  informed  of  the  false  return,  or  of  the  un- 
authorized appearances  of  Gwynn,  in  time  to  proceed  by 
motion  to  correct  the  same  in  the  court  where  the  attach- 
ment suits  were  pending,  and  had  no  notice  of  the  sale 
of  its  real  property  until  the  time  for  redemption  had  ex- 
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pired,  but,  as  soon  as  it  did  obtain  information  of  the 
fraud  perpetrated  upon  it,  it  was  diligent  in  employing 
counsel  and  commencing  this  suit;  and,  as  this  suit  was 
brought  within  less  than  three  years  from  the  time  of 
the  perpetration  of  the  fraud  complained  of,  and  within 
less  than  eighteen  months  from  the  time  of  the  execu- 
tion of  the  sheriff's  deeds,  and  promptly  upon  the  dis- 
covery of  the  fraud  that  had  been  practiced  upon  it,  we 
think  the  appellant  was  chargeable  with  no  such  laches 
as  should  bar  it  from  maintaining  this  action." 

The  additional  evidence  occupies  over  two  hundred 
pages  of  the  type-written  transcript,  and  was  deemed 
suflScient  by  the  trial  judge,  after  giving  due  weight  to 
the  evidence  taken  upon  the  first  trial,  and  also  to  the 
former  opinions  of  this  court,  to  radically  change  the 
result  then  announced.  With  this  new  evidence  the  case 
is  now  before  the  court  in  a  different  aspect  from  that  in 
which  it  appeared  upon  the  first  appeal.  It  is  now  shown 
that  A.  W.  Kellogg  was  not  only  general  agent  of  the 
appellant  company,  but  that  he  had  the  entire  manage- 
ment of  the  corporate  business.  The  then  secretary  of 
the  company,  Mr.  A.  S.  Whitaker,  who  has  at  all  times 
been  active  in  prosecuting  this  action,  swears  in  refer- 
ence to  the  Great  West  enterprise:  **  It  was  a  pet  scheme 
of  Mr.  Kellogg,  and  he  attended  to  everything."  Again 
he  refers  to  Kellogg  as  *' having  the  supreme  manage- 
ment." 

The  nature  and  scope  of  Mr.  Kellogg's  authority  in  the 
premises  becomes  important,  in  view  of  the  fact  that  he, 
in  the  interest  of  the  Great  West  Company,  arranged 
for  the  institution  of  the  Perkins  suit  in  advance  of 
Moynahan,  who  was  threatening  suit,  in  order  that  the 
working  of  the  mine  should  not  be  interfered  with.  It 
appears  that,  in  accordance  with  an  arrangement  previ- 
ously entered  into  between  Kellogg  and  the  workmen  at 
the  mine,  upon  ascertaining  from  Moynahan,  at  Denver, 
that  he  was  about  to  institute  suit,  Kellogg,  by  telegraph. 
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directed  the  Perkins  suit  to  be  brought.  These  telegrams, 
two  in  number,  were  directed  to  Frank  D.  Howe,  who 
describes  himself  as  Kellogg^s  "closest  friend."  The 
originals  were  not  produced  upon  the  trial;  but,  their  loss 
having  been  shown,  Mr.  Howe  testified  as  to  their  con- 
tents as  follows:  "  The  first  telegram  —  the  body  of  the 
message  —  was,  *Have  Grogan  commence  suit  in  Per- 
kins' name.'  Then  —  there  was  a  cipher  used  for  Moyna- 
han's  name — ^Moynahan  means  to  make  us  trouble.' 
Then  there  was  something  followed,  in  the  way  of  *  See 
Purmort,'  or  something  of  that  kind."  Again:  "  I  was 
a  little  mystified  by  the  expression  '  Grogan,'  and  I  tele- 
graphed Mr.  Kellogg:  *  Does  Grogan  mean  Gwynn,  and 
also  the  amount  due  the  men? ' "  To  this  telegram  the 
witness  testifies  that  he  received  an  immediate  answer, 
in  substance  as  follows:  "Yes,  at  once;  followed  with 
the  amounts  due  the  men."  The  witness  further  testi- 
fies that  the  Gwynn  referred  to  was  George  R.  Gwynn, 
an  attorney  resident  at  Alma. 

That  an  attachment  was  to  be  issued  in  such  suit  is 
admitted,  but  it  is  claimed  by  the  appellants  that  it  was 
understood  that  such  attachment  would  only  be  levied 
upon  the  personal  property,  while  the  witnesses  for  ap- 
pellee testify  that  no  such  understanding  was  had.  We 
attach  little  importance  to  this  conflict,  however;  it  now 
clearly  appearing  that  the  proceedings  set  on  foot  by  Kel- 
logg, acting  for  the  company,  actually  resulted  in  the 
attachment  and  sale  of  its  real  property.  The  appel- 
lants' claim  that  such  proceedings  were  carried  to  a 
^greater  extent  than  anticipated  by  it  cannot  have  much 
weight  in  a  court  of  equity  as  against  the  rights  of  bona 
Jide  purchasers  deriving  title  through  the  sale  made 
under  the  judgment  rendered  in  such  action.  The  evi- 
dence now  also  strongly  tends  to  show  that  the  three 
principal  officers  of  the  plaintiff  company  —  Kellogg, 
Pomeroy  and  Whitaker  —  had  notice  as  early  as  18S3 
that  its  real  estate  had  been  attached  and  sold  in  the 
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Purmort  and  Moynahan  suits.  That  Kellogg  had  such 
notice  is  shown  beyond  dispute;  and  here  it  may  be  said 
that  it  is  a  significant  fact  that  plaintiff  failed  to  call  Kel- 
logg as  a  witness  in  its  behalf,  although  he  was  present, 
sitting  by,  at  the  trial.  Kellogg's  bias  in  favor  of  plaint- 
iff is  shown  by  his  letters  introduced  in  evidence.  He 
was  certainly  well  informed  in  reference  to  these  matters; 
and  his  silence,  under  the  circumstances,  tends  to  create 
the  belief  that  his  knowledge  was  not  of  such  a  charac- 
ter as  would  benefit  the  plaintiff. 

Upon  the  former  appeal  it  was  not  shown  that  the 
company  had  notice  of  the  sale  of  its  real  estate  in  time 
to  avail  itself  of  the  statutory  right  of  redemption.  It 
is  now  apparent,  however,  that  it  had  such  notice  in 
ample  time.  It  is  in  evidence  that  the  company  was 
trying  to  raise  money  with  which  to  redeem  before  the 
time  for  redemption  should  expire.  Appellant  not  only 
failed  to  redeem,  but  allowed  the  years  1884  and  1885  to 
pass  without  making  any  effort  to  do  the  annual  assess- 
ment work  upon  any  of  these  claims,  although  such  work 
was  required  by  the  mining  laws  under  which  they  were 
claiming  the  property.  From  the  time  the  sheriff's  deeds 
were  executed  and  delivered,  in  1884,  until  this  suit  was 
commenced,  in  1886,  thoy  permitted  these  defendants 
and  their  grantors  to  remain  in  the  undisputed  posses- 
sion of  the  property  without  protest,  permitting  them  to 
develop  the  same  under  the  belief  that  they  had  acquired 
a  good  title  thereto.  No  fraud  is  imputed  to  the  defend- 
ants. By  the  silence  of  plaintiffs  they  were  lulled  into 
purchasing  and  making  expenditures  upon  this  property 
that  they  otherwise  might  not  have  made,  although  it  is 
true  they  ultimately  made  a  profit  as  the  result  of  the 
hazard  incurred. 

Under  these  circumstances,  we  are  to  determine 
whether  the  court  erred  in  dismissing  the  bill  on  account 
of  the  laches  of  the  plaintiff.  It  is  a  familiar  principle 
that  courts  of  equity  will  only  grant  relief  in  cases  in 
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which  the  application  therefor  is  made  promptly  and 
without  unreasonable  delay,  whatever  may  be  the  merits 
of  the  controversy.  The  necessity  for  the  application  of 
this  rule  to  cases  in  which  the  subject-matter  of  the  liti- 
gation is  the  right  to  unpatented  mining  property,  the 
only  value  of  which  arises  from  the  precious  metals  con- 
tained therein,  is  apparent.  The  value  of  such  proper- 
ties is  always  uncertain,  and  usually  purely  speculative. 
This  case  furnishes  an  illustration  of  the  uncertainty  of 
such  values.  At  the  time  the  attachments  were  levied 
the  properties  were  considered  of  little  or  no  value.  The 
ore  extracted  would  not  pay  the  expenses  of  taking  it 
out.  In  fact  the  suits  were  instituted  for  labor  performed 
and  supplies  furnished  in  working  the  mine;  the  indebt- 
edness arising  on  account  of  the  necessary  expenses  ex- 
ceeding the  amounts  realized  from  the  sale  of  all  ores 
extracted.  Afterwards,  by  the  labor  and  expenditure  of 
these  defendants  and  their  grantors,  the  property  was 
shown  to  be  of  great  value;  the  ore  extracted  yielding  a 
large  net  profit  to  those  in  possession  and  working  the 
same.  Although  the  original  proceedings  were  irregular, 
should  this  plaintiff,  after  years  of  delay,  be  now  allowed 
to  reap  the  benefit  of  the  expenditure  and  hazard  in- 
curred by  others,  and  which  plaintiff  was  unwilling  or 
unable  to  take,  becomes  a  pertinent  inquiry  in  this  con- 
nection. Upon  this  question  the  authorities  are  certainly 
with  the  defendants.  Thus,  in  Peebles  v.  Reading^  8 
Serg.  &  R  493,  it  is  said: 

"  Laches  and  neglect  ought  forever  to  be  discouraged. 
There  is  in  chancery  always  a  limitation.  Nothing  will 
bring  a  court  of  equity  into  action  but  a  pure  equity,  and 
a  reasonable  diligence.  The  strongest  equity  may  be 
forfeited  by  laches,  or  abandoned  by  acquiescence." 

In  Sullivan  v.  Railroad  Co.  94  U.  S.  811,  the  follow- 
ing is  quoted  with  approval,  and  credited  to  Smith  v. 
Clay,  2  Amb.  646:  "  Nothing  can  call  forth  this  court  into 
activity  but  conscience,  good  faith  and  reasonable  dili- 
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gence.  Where  these  are  wanting  the  court  is  passiye, 
and  does  nothing.  '  Laches  and  neglect  are  always  dis- 
countenanced; and,  therefore,  from  the  beginning  of  this 
jurisdiction,  there  was  always  a  limitation  to  suits  in 
this  court." 

In  the  case  of  Attwood  v.  Smallj  6  Clark  &  F.  356,  the 
lord  chancellor  was  of  the  opinion  that  relief  should  be  re- 
fused in  reference  to  mining  property  for  the  reason  that 
a  delay  of  six  months  had  intervened  between  the  time 
at  which  the  complainants  acquired  knowledge  of  the 
alleged  frauds,  and  the  bringing  of  the  {action. 

In  the  case  of  Ernest  v.  Vivian,  33  Law  J.  Ch.  517, 
upon  the  subject  of  laches,  the  vice-chancellor  says:  *'The 
subject-matter  of  this  suit  is  the  right  to  mines.  Mining 
operations  are  of  a  particular  character.  They  are  an 
uncertain  and  speculative  and  hazardous  adventure. 
**  *  *  There  is  also  a  continual  and  increasing  risk; 
for  a  mine  profitable  to-day  may  to-morrow  become 
worthless.  Similar  observations  have  repeatedly  been 
made  by  other  judges.  Now,  if  a  person  has  a  just  right 
to  mines  of  which  he  is  not  in  possession,  as  against 
those  who  are  in  possession  of  and  working  them,  and  if 
he  claims  to  be  the  rightful  owner  (the  person  in  posses- 
sion being  aware  of  his  rights  or  supposed  rights),  if 
such  owner,  not  being  prevented  by  fraud  or  conceal- 
ment, stands  by  for  a  long  period  of  time  whilst  those 
in  possession  are  working  the  mines,  this  court  will  not 
lend  him  any  assistance.  *  *  *  It  is  not  equitable  to 
allow  him  to  wait  till  it  is  ascertained  that  the  persons 
in  possession  have  succeeded  or  may  have  been  ruined, 
and  if  the  subject  result  in  profit,  to  ask  to  put  that  in 
his  pocket;  if  in  loss,  to  repudiate  the  loss.  It  is  not  nec- 
essary, even  if  possible,  to  prove  whether  he  acted  from 
premeditated  design  or  carelessness." 

In  the  case  of  Pollard  v.  Clay  tony  1  Kay  &  J.  480,  re- 
lief was  refused  for  the  reason  that  complainant  had  de- 
layed eleven  months  after  suit  might  have  been  brought. 


Digitized  by  VjOOQIC 


1890.]         G.  W.  M.  Co.  V.  W.  OF  A.  M.  Co.  97 

and  the  court  also  refused  to  allow  an  amendment  set- 
ting up  excuses  for  such  delay.     The  court  says: 

*' Instead  of  that,  the  plaintiff  waits  eleven  months, 
and  then,  at  last,  the  bill  is  filed.  I  do  not  look  out  of 
the  bill,  as  the  case  made  has  not  done  so;  but  it  is 
enough  for  me  to  say  that  coal,  like  all  other  articles  of 
constant  use  and  constant  sale,  is  a  commodity  fluctuat- 
ing from  day  to  day  in  its  market  price,  and,  during  the 
interval  which  has  elapsed,  there  may  have  been  every 
possible  variety  of  price,  of  rise  or  decline,  and  the  par- 
ties are  not  now  in  the  same  position.  *  *  *  It  is  not 
equitable  —  and  in  this  court,  especially,  it  would  be  im- 
proper —  to  give  relief  of  that  description  after  such  a 
period  of  delay  as  in  this  case  has  been  allowed  to  occur 
between  the  time  when  the  plaintiff  was  first  in  a  posi- 
tion to  file  a  bill,  and  the  time  when  he  took  upon  him- 
self to  file  it.  Having  regard  to  the  circumstances  of 
delay  alone,  the  court  ought  not  to  give  relief  after  laches 
of  this  description." 

In  Oil  Co.  V,  Marhury,  91  TJ.  S.  592,  Mr.  Justice  Mil- 
ler,  speaking  for  the  court,  says:  "The  fluctuating 
character  and  value  of  this  class  of  property  is  remark- 
ably illustrated  in  the  history  of  the  production  of  min- 
eral oil  from  wells.  Property  worth  thousands  to-day  is 
worth  nothing  to-morrow;  and  that  which  would  to-day 
sell  for  $1,000  as  its  fair  value  may,  by  the  natural 
changes  of  a  week,  or  the  energy  and  courage  of  des- 
perate enterprise,  in  the  same  time  be  made  to  yield  that 
much  every  day.  The  injustice,  therefore,  is  obvious,  of 
permitting  one  holding  the  right  to  assert  an  ownership 
in  such  property  to  voluntarily  await  the  event,  and  then 
decide,  when  the  danger  which  is  over  has  been  at  the 
risk  of  another,  to  come  in  and  share  the  profit. 

"  While  a  much  longer  time  might  be  allowed  to  assert 

this  right  in  regard  to  real  estate  whose  value  is  fixed,  on 

which  no  outlay  is  made  for  improvement,  and  but  little 

change  in  value,  the  class  of  property  here  considered. 

Vol.  XIV— 7 
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subject  to  the  most  rapid,  frequent  and  violent  fluctua- 
tions in  value  of  anything  known  as  property,  requires 
prompt  action  in  all  who  hold  an  option  whether  they 
will  share  its  risks  or  stand  clear  of  them.'' 

Further  quotations  from  the  authorities  are  unneces- 
sary, but  the  following  cases  will  be  found  in  support  of 
the  views  quoted:  Hart  v,  Clarke^  19  Beav.  863;  Jen- 
nings V.  Broughtoriy  5  De  Gex,  M.  &  6.  139;  Kinney  v. 
Mining  Co.  4  Sawy.  447;  Williams  v.  RhodeSy  81  HI. 
588. 

Under  our  statute,  bills  for  relief  on  the  ground  of 
fraud  must  be  filed  within  three  years  after  the  discov- 
ery by  the  aggrieved  party  of  the  facts  constituting  such 
fraud  and  not  afterwards.  We  cannot,  however,  give 
this  statute  such  a  construction  as  will  permit  a  party  in 
all  cases  to  stand  idly  by  until  the  limitation  of  the  stat- 
ute has  nearly  run,  and  then  claim  that,  by  virtue  of  the 
statute,  he  is  excused  from  all  laches.  The  statute  fixes 
a  limitation  beyond  which  the  courts  cannot  extend  the 
time,  but  within  this  limit  the  peculiar  doctrine  of  courts 
of  equity  should  prevail. 

We  shall  not  extend  this  opinion.  If  points  have  been 
discussed  by  counsel  that  have  not  been  passed  upon  in 
some  one  or  more  of  the  opinions  in  this  case,  it  must 
not  be  thought  that  for  that  reason  they  have  been  over- 
looked. A  careful  consideration  of  the  whole  case  con- 
vinces the  court  that  the  judgment  of  the  court  below 
should  be  sustained. 

Affirmed. 

ON  REHEARING. 

Per  Curiam.  The  petition  for  a  rehearing  in  this  case 
is  so  ably  and  exhaustively  urged  in  the  printed  brief, 
and  argument  filed  in  support  thereof,  that  it  has  been 
thought  due  to  counsel  to  file  this  additional  opinion  in 
overruling  the  same. 

Counsel  in  this  argument  say:  "  It  is  as  true  now  as  it 
was  upon  the  first  appeal  that  notice  of  the  judgments 
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and  sales  is  not  brought  home  to  the  company. "  Let  us 
see  as  to  this.  An  examination  of  the  new  evidence  dis- 
closes that  the  witness  Duffy  mailed  early  in  September, 
1883,  the  following  letter,  duly  addressed,  to  Kellogg,  at 
Denver,  postage  prepaid:  '*Sept.  5th.  A.  W.  Kellogg, 
Esq. —  My  Dear  Sir:  The  personal  property  of  the  Great 
W.  M.  Co.  was  sold  yesterday  by  the  sheriff.  Prices 
were  pretty  good  for  a  sale  of  that  kind.  The  real  estate 
was  bought  in  for  just  enough  to  cover  the  judgments. 
A  party  wished  me  to  ascertain  who  owns  the  Shamrock 
on  Mt.  Cameron.  He  wants  to  do  the  assessment  work. 
You  attended  to  this  last  year.  All  well.  Yours  truly, 
Thomas  W.  Duffy." 

In  the  absence  of  evidence  to  the  contrary,  we  must 
assume  that  this  letter  was  received  by  Kellogg,  in  due 
course  of  mail,  within  a  few  days  after  it  was  posted; 
and,  by  the  evidence  of  Hartley,  it  is  shown  that  Kellogg 
was  fully  informed  by  him  of  such  sale  upon  the  21st 
day  of  the  month  of  November  following. 

William  H.  Hammond  testifies:  '*  I  saw  A.  W.  Kellogg 
in  the  office  of  the  Great  West  Mining  Company,  in  Den- 
ver, on  May  31, 1883.  Mr.  Whitaker,  who  was  also  con- 
nected with  the  Great  West  Mining  Company,  was  pres- 
ent. A.  W.  Kellogg  was  general  manager  of  the  Great 
West  Mining  Company  at  the  time.  I  had  a  talk  with 
them  at  that  time,  telling  them  if  they  could  raise  $5,000 
to  lift  those  judgments  they  would  have  a  good  thing. 
Kellogg  replied  that  they  could  raise  no  money.  The 
judgments  referred  to  were  those  claims  assigned  to  John 
T.  Perkins  and  the  Moynahan  claims.  Kellogg  also  said 
that  Pomeroy  tried  to  raise  the  money,  but  could  not.  I 
asked  them  for  money  due  me  at  that  time,  which  was 
due  me  for  work  on  the  mine  from  January  18, 1883,  up 
to  May  29, 1883.  What  money  was  due  me  prior  to  Jan- 
uary 18,  1883,  was  included  in  the  Perkins  suit." 

In  considering  this  evidence,  it  is  to  be  borne  in  mind 
that  Kellogg  and  Whitaker  were  two  out  of  the  three 
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directors  of  the  defendant  company, —  the  one  general 
manager,  and  the  other  secretary  and  treasurer,—  occu- 
pying the  same  offices,  with  constant  communication 
with  each  other.  Can  it  be  said  that  the  trial  judge  was 
not  warranted  in  finding  that  Whitaker,  at  least,  as  well 
as  Kellogg,  had  notice  of  the  sales  of  real  estate,  not- 
withstanding the  denial  of  Mr.  Whitaker?  Pomeroy  is 
also  shown  to  have  had  knowledge  of  these  attachment 
suits  as  early  as  the  fall  of  1883.  The  evidence  shows 
that  the  personal  property  brought  less  than  $500  at  the 
sheriff's  sale.  That  this  was  a  fair  price,  under  the  cir- 
cumstances, must  be  presumed.  The  Perkins  and  Moyna- 
han  judgments,  with  costs,  aggregated  something  over 
$3,000.  Is  it  reasonable  to  believe  that  the  officers  of 
the  company  could  have  expected  these  judgments  to 
have  been  paid  from  the  proceeds  of  the  personal  prop- 
erty alone? 

Kellogg,  in  all  his  acts,  appears  to  have  been  governed 
by  a  desire  to  advance  the  interests  of  the  Great  West 
Mining  Company;  and  we  can  find  no  foundation  in  the 
record  for  the  charge  made  by  counsel  that  he  ''leagued 
himself  with  the  creditors  of  the  company,  and  aided 
them,  either  actively  or  passively,  in  the  work  of  fraud, 
concealment  and  spoliation."  It  was  only  after  he  had 
failed  to  secure  funds  with  which  to  pay  the  creditors  of 
the  company,  and  when  Moynahan  was  on  the  eve  of 
commencing  suit  by  attachment  for  his  claim,  that  he 
arranged  for  the  laborers  to  attach  the  company's  prop- 
erty as  security  for  the  amount  due  them  in  the  develop- 
ment of  the  mines.  By  pursuing  this  course,  it  appears 
that  Kellogg  entertained  the  idea  that  the  men  would 
continue  this  work;  and,  as  long  as  the  work  of  develop- 
ment continued,  there  was  a  chance  for  the  discovery  of 
richer  mineral,  in  which  event  the  company  might  be 
benefited  by  such  new  discoveries,  if  made  before  the 
sale,  or  even  before  the  expiration  of  the  time  for  re- 
demption.   Under  the  circumstances,  we  cannot  say  that 
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his  course  was  not  prompted  by  a  desire  to  benefit  the 
company  of  which  he  was  the  general  manager. 

It  is  also  said  in  support  of  the  petition  for  a  rehear- 
ing: ''There  is  not  a  syllable  of  testimony  to  show  that 
any  officer  of  the  company  had  any  knowledge,  notice 
or  suspicion  that  these  judgments  were  either  fraudu- 
lently procured,  or  rendered  without  jurisdiction,  until 
just  about  the  time  suits  were  brought."  It  does  appear, 
however,  that  Kellogg,  the  general  manager  of  the  com- 
pany, caused  the  Perkins  suit  to  be  instituted;  and  we 
think  the  testimony  was  sufficient  to  warrant  the  trial 
court  in  finding  that  both  he  and  Whitaker  knew  the  at- 
tachments had  been  levied  upon  the  property;  that  the 
property  had  been  sold  as  the  result  of  such  attachment 
proceedings;  and  that  the  purchasers  were  in  possession, 
claiming  and  exercising  the  rights  of  owners.  Here  was 
certainly  sufficient  notice  to  demand  further  inquiry,  and 
such  inquiry  would  undoubtedly  have  disclosed  all  the 
facts  in  reference  to  the  service  upon  Purmort,  and  the 
appearance  of  Gwynn.  If  such  inquiry  was  not  in  fact 
made,  it  is  quite  immaterial  whether  the  failure  to  make 
it  resulted  from  negligence  or  design,  or  was  rendered 
unnecessary  by  reason  of  the  officers  having  full  knowl- 
edge. They  must  be  taken  to  have  had  notice  of  such 
facts  as  they  would  readily  have  ascertained,  had  they 
used  ordinary  diligence. 

In  the  opinion  recently  filed  in  this  case  the  foUowmg 
language  is  to  be  found:  "Defendants  were  lulled  into 
purchasing  and  making  expenditures  upon  this  property 
which  they  otherwise  might  not  have  made."  And  coun- 
sel say:  "We  fear  some  one  must  have  dreamed  all  this, 
for  there  is  absolutely  nothing  in  the  record  to  justify 
such  statement."  In  this  statement  counsel  is  certainly 
in  error.  Although  it  may  be  proper,  for  some  purposes, 
to  separate  the  new  from  the  old  evidence,  it  is  also 
proper  to  consider  the  whole;  and,  doing  this,  we  find  it 
to  be  practically  conceded  that  the  Wilsons  paid  $2,000 


Digitized  by  VjOOQIC 


102  G.  W.  M.  Co.  V.  W.  OF  A.  M.  Co.    [Jan.  T., 

as  the  firet  instalment  upon  the  purchase  price  of  this 
property,  and  they  certainly  had  taken  nothing  out  at 
that  time.  In  addition  to  this,  we  have  the  uncontra- 
dicted testimony  of  Alfred  H.  Wilson  to  the  effect  that 
they  (the  Wilsons)  had  paid  out  about  $13,000  in  work- 
ing the  mine  since  Gwynn  turned  it  over  to  them,  in 
addition  to  paying  $8,194,  the  original  purchase  price  of 
the  property;  and  it  was  agreed  between  counsel  that, 
if  Eandall  W.  Wilson  was  on  the  witness  stand,  and 
the  same  questions  were  propounded  to  him  that  have 
been  propounded  to  his  brother,  Alfred  H.  Wilson,  his 
answers  wguld  be  substantially  the  same. 

In  view  of  this  testimony,  and  the  manner  of  working 
the  mine, —  its  remoteness  from  the  ore  market, —  is  not 
the  court  warranted  in  concluding  that  at  least  a  por- 
tion of  the  $13,000  was  expended  upon  the  property 
before  any  sum  could  have  been  received  from  the  sale 
of  the  ore  extracted,  although  such  ore  netted  them  a 
profit  of  about  $3,000?  And  there  can  be  no  doubt,  under 
the  evidence,  that  whatever  sum  was  in  fact  so  expended 
was  expended  upon  the  faith  the  Wilsons  had  in  the 
title  procured  by  them  from  the  purchasers  at  the  sheriflfs 
sale. 

Counsel  say  that  this  court  **has  given  effect  to  evi- 
dence that  was  overwhelmingly  contradicted  by  other 
evidence  (which  is  not  alluded  to)  and  to  have  assumed 
conditions  of  fact  against  all  the  evidence  bearing  upon 
the  questions."  We  have  endeavored  to  demonstrate 
by  the  record  that  there  is  sufl&cient  evidence  to  supjKjrt 
the  findings  of  the  trial  court  in  favor  of  the  defendant, 
and  to  this  end  have,  it  is  true,  more  particularly  alluded 
to  evidence  tending  to  warrant  the  judgment.  It  was 
the  peculiar  province  of  that  court  to  judge  of  the  cred- 
ibility of  the  witnesses  appearing  before  it,  and  deter- 
mine the  weight  to  be  attached  to  the  testimony  of  each. 
Its  opportunities  for  so  doing  were  far  better  than,  ours, 
and,  in  obedience  to  well-settled  rules,  we  must  accept 


Digitized  by  VjOOQIC 


1890.]         G.  W.  M.  Co.  V.  W.  OF  A.  M.  Co.         •    108 

its  conclusioQ3  where  the  evidence  is  conflicting;  it  not 
appearing  that  the  court  misunderstood  the  evidence,  or 
misconceived  either  its  scope  or  effect,  or  that  it  acted 
unreasonably  in  determining  its  weight.  There  are  up- 
wards of  one  thousand  foHos  in  this  record,  and  we 
cannot  undertake  to  discuss  in  detail  all  the  evidence 
contained  therein. 

It  is  maintained  that  the  general  subject-matter  of  this 
cause  is  of  legal  as  w^ell  as  equitable  cognizance,  and 
that,  therefore,  the  court  must  be  governed  by  the  stat- 
ute of  limitations  applicable  to  an  action  at  law,  instead 
of  by  the  equitable  doctrine  of  laches;  the  argument 
being  that  plaintiff  could  attack  these  judgments  in  an 
action  of  ejectment  at  any  time  within  five  years,  and 
that  it  cannot  be  cut  off  from  relief  in  this  equitable  ac- 
tion in  a  shorter  time  on  account  of  its  laches.  To  per- 
mit the  plaintiff  to.  attack  these  records,  regular  upon 
their  face,  in  an  action  for  possession  of  the  property, 
under  the  code,  in  the  nature  of  ejectment,  would  be  to 
allow  the  judgment  of  a  court  of  record  to  be  destroyed 
in  an  action  in  which  the  pleadings  would  give  no  notice 
of  any  claim  that  the  judgments  were  invalid.  We  can- 
not concede  that  this  may  be  done.  Public  policy,  as 
well  as  the  spirit  of  the  code,  require  that  the  opposite 
party  shall  be  apprised  by  the  pleadings  of  the  nature  of 
the  defect  relied  upon  to  defeat  such  judgments.  As  a 
rule,  a  judgment  of  a  court  of  general  jurisdiction  is  not 
void  unless  it  appears  from  the  record  itself  that  the 
court  in  pronouncing  it  acted  without  jurisdiction.  A 
judgment  rendered  without  bringing  the  defendants  into 
court  is  not  for  this  i-eason  void,  but  voidable  only,  un- 
less the  failure  to  obtain  jurisdiction  over  them  appears 
from  the  record.  Allen  v.  Huntington,  16  Am.  Dec. 
702;  Freem.  Judgm.  §  116;  Owens  v.  Ranstead,  22  111. 
161;  Ridgeway  v.  Bank,  11  Humph.  523;  Hahn  v.  Kelly, 
34  Cal.  391. 

That  this  distinction  has  been  kept  constantly  in  mind 
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by  this  court  is  quite  apparent  from  the  qualification  ex- 
pressed in  each  instance  in  which  the  judgments  are 
alluded  to  in  the  former  opinions  of  this  court  as  being 
'*  absolute  nullities  "  under  certain  conditions. 

The  proceedings  being  regular  upon  the  record,  the 
judgments  can  only  be  avoided  upon  extraneous  evidence. 
For  the  reasons  given  in  the  opinion  recently  filed,  in  our 
judgment,  appellant,  by  its  laches,  is  now  shown  to  be 
precluded  by  well-settled  rules  from  showing  the  invalid- 
ity of  the  judgments.     The  petition  for  a  rehearing  must 

be  denied. 

Rehearing  denied. 


MOFFATT,   Ex'R,   v.    CoRNING. 

1.  Set-off  —  Legal  Effect  of  a  Purchase  by  a  Debtor  of  His 
Own  Contract  Obligations  from  One  V7ho  Obtained  Them 
FROM  His  Creditor  as  Collateral  Security.—  The  attachment 
creditor  of  a  mining  corporation  entered  into  a  written  contract 
with  a  prior  judgment  creditor  of  the  same  corporation,  whereby 
he  stipulated  to  purchase  in  his  own  name  the  debtor's  mioing 
property,  at  the  judicial  sale  thereof,  and  to  work  the  property  for 
the  benefit  of  both,  with  an  option  to  either  pay  the  claim  of  the 
prior  judgment  creditor,  and  thus  obtain  full  title  to  the  property, 
or  to  resell  it  and  after  payment  of  all  claims  against  it  to  divide 
the  surplus  wMth  the  other  party.  The  latter  party  assigned  this 
contract,  together  with  his  judgment,  to  one  to  whom  he  was  in- 
debted, as  collateral  security.  The  attachment  creditor,  having 
purchased  the  property,  in  pursuance  of  his  contract,  purchased 
the  contract  itself  from  the  assignee  thereof,  without  any  negotia- 
tion with  the  judgment  creditor,  obtaining  also  at  the  same  time 
a  transfer  of  the  latter's  judgment,  the  consideration  being  the 
payment  of  a  certain  sum  of  money  in  full  satisfaction  and  dis- 
charge of  the  assignee's  demand  against  the  judgment  creditor. 
The  legal  effect  of  the  latter  transaction  was  simply  to  entitle  the 
purchaser  to  a  credit  on  his  contract  with  the  judgment  creditor 
of  the  sum  actually  paid  the  assignee  for  the  transfers  —  not  to  in- 
Test  him  with  such  absolute  ownership  of  the  contract  and  judg- 
ment as  to  operate  as  a  satisfaction  or  release  of  his  contract  obli- 
gations with  the  judgment  creditor. 
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2.  Sahe  —  Liability  op  the  Attachment  Creditor  to  Account  fob 
Profits  Realized  from  Operation  of  the  Mine. —  In  an  action 
to  compel  the  attacbment  creditor  to  account  for  the  profits  re- 
alized from  working  tbe  mine,  as  provided  by  the  contract,  and  it 
appearing  that  the  parties  thereto  had  never  entered  into  any 
agreement  or  stipulation  for  its  revocation,  he  was  properly  held 
liable,  less  the  sum  paid  by  him  for  the  assignment  and  transfer  of 
the  contract  and  judgment. 

8.  Evidence  —  Excluding  Matters  of  Mere  Opinion.— A  statement 
on  the  witness  stand  by  the  party  to  wliom  tlie  contract  and  judg- 
ment had  been  assigned  as  collateral  security,  tiiat  he  considered 
the  judgment  creditor's  judgment  paid  and  settled  on  receipt  by 
himself  of  the  piice  of  the  transfers,  was  properly  excluded  as 
being  simply  his  opinion  of  the  legal  effect  of  the  transaction. 

Appeal  from  District  Court  of  Arapahoe  County. 

Upon  the  18th  of  November,  1875,  appellee  commenced 
a  suit  by  attachment,  in  the  district  court  of  Boulder 
county,  against  the  Nederland  Mining  Company.  On 
January  18,  1876,  he  obtained  a  judgment  for  the  sum 
of  $32,490  and  costs.  Upon  the  5th  of  January,  1876, 
Jerome  B.  Chaffee  commenced  a  suit  by  attachment 
against  the  same  defendant,  in  the  same  court,  for  the 
sum  of  846,616.66.  On  the  7th  of  January,  1876,  Anker 
and  Shaffenburg  commenced  an  attachment  suit  in  the 
same  court,  against  the  same  defendant,  for  $13,632.55. 
The  last-named  suits  were  brought  to  the  same  term  of 
court,  and  were  pending  and  undetermined  at  the  date 
of  the  making  of  a  contract  hereinafter  set  forth.  About 
the  same  time,  or  prior  to  the  bringing  of  the  above 
suits,  James  Pepin  commenced  a  suit  against  the  same 
defendant,  in  the  same  court,  for  himself  and  others,  to 
enforce  a  miner's  lien  against  the  Caribou  lode,  the  prop- 
erty of  the  Nederland  Mining  Company,  and  upon  the 
21st  of  January,  1876,  obtained  a  decree  for  $22,772.73, 
wherein  it  was  decreed  that,  if  the  defendant  mining  com- 
pany should  fail  to  pay  the  amount  on  or  before  the  21st 
of  August  ensuing,  the  property  should  be  sold,  and  a 
deed  executed  to  the  purchaser.     While  affairs  were  in 
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this  condition,  on  the  1st  of  June,  1876,  appellee,  who 
obtained  the  judgment  as  stated  above,  and  ChaflEee, 
made  and  executed  a  contract  which,  after  setting  out 
the  facts  above  stated,  proceeds:  "That  it  is  doubtful 
whether  said  company  will  pay  any  of  said  claims,  ex- 
cept by  process  of  law,  out  of  its  property;  that  Chaffee 
owns  the  claim  of  Anker  and  Shaffenburg,  and  that  it  is 
desirable  for  Corning  and  Chaffee  to  unite  their  efforts 
to  obtain  payment  of  their  claims  against  said  company: 
Therefore,  the  contract  witnessed,  that  Chaffee  and  Corn- 
ing agreed  to  purchase  the  liens  against  said  company, 
or  such  part  as  could  be  procured,  on  the  best  terms  pos- 
sible, and  that  when  purchased  they  should  hold  such 
liens  jointly;  that  Corning  should  not  be  required  to  ad- 
vance any  money  on  account  of  these  purchases,  but  re- 
served the  right  to  advance  such  amounts  as  he  saw  fit. 
Chaffee  was  to  furnish  all  the  money  required,  and  the 
liens  were  to  be  owned  by  Corning  and  Chaffee  in  pro- 
portion to  the  amount  of  money  advanced  by  each.  Sec- 
ond.  That,  after  the  purchase  of  said  liens,  if  the  com- 
pany failed  to  pay  the  amount  of  the  decree  the  property 
should  be  sold  under  it,  and,  if  no  bid  could  be  obtained 
sufficient  to  pay  the  liens  and  claims  of  Chaffee  and 
Corning,  the  property  was  to  be  bid  in  by  Chaffee,  and 
in  that  event  Chaffee  was  to  pay  the  amount  of  the  bid, 
and  the  property  was  to  be  held  by  Chaffee  in  trust  for 
himself  and  Corning,  as  hereinafter  stated;  that,  if  the 
title  was  acquired  by  any  other  person  acting  for  Chaf- 
fee, the  title  was  to  be  held  in  trust  as  aforesaid.  The 
interest  of  the  parties  was  to  be  determined  as  follows: 
Chaffee's  interest  was  to  be  the  amount  of  his  claim 
against  the  company,  taken  at  $51,000,  with  interest  at 
ten  per  cent,  per  annum  from  the  date  of  this  contract, 
added  to  the  amount  paid  out  by  him  in  the  purchase  of 
said  liens,  with  interest  and  costs  of  sale  paid  by  him; 
Coming's  interest  was  to  be  the  amount  of  his  judgment 
against  the  company,  interest  and  costs  of  suit,  added  to 
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whatever  money  he  should  pay  out  to  purchase  said 
liens,  with  interest;  that  the  sum  total  of  the  two  claims 
as  above  made  was  to  be  taken  as  the  unit  of  value  of  the 
property,  and  the  interest  of  each  was  to  be  the  proportion 
that  the  claims  of  each  bore  to  the  unit  of  value.   Third. 
That  as  soon  as  the  title  could  be  procured  to  said  property, 
as  aforesaid,  ChaflEee  was  to  proceed  by  sale,  under  execu- 
tion or  otherwise,  to  get  title  to  the  mill  owned  by  said 
company,  and  was  to  endeavor  to  sell  the  mine  for  an 
amount  sufficient  to  pay  Coming's  judgment  and  his  own 
claim,  and  not  for  a  less  sum;  that  if,  by  the  sale  of  said 
lode,  enough  money  was  not  realized  to  pay  Coming's 
judgment,  and  the  property  was  held  in  trust,  as  herein- 
before provided,  the  mill  property  should  be  sold  under 
Coming's  judgment,  or  any  other  lien,  and,  if  redeemed, 
the  redemption  money  was  to  be  divided  between  Com- 
ing and  ChaflEee  in  the  proportion  that  the  lode  property 
was  held;  that  if  not  redeemed,  and  the  title  vested  in 
Chaflfee,  or  any  one  for  him,  it  was  to  be  held  in  trust  by 
Chaflfee  in  the  same  proportion;  that  at  such  sale  the 
mill  property  might  be  bid  off  by  Chaflfee  or  some  one 
for  him,  and  such  purchaser  would  not  be  required  to 
pay  the  bid  in  cash,  but  the  amount  should  be  applied  to 
Coming's  judgment.     Fourth.  If  the  property  before  de- 
sciibed  shall  be  held  in  trust  as  aforesaid,  the  trustee 
hiay  work  and  mine  the  said  lode  property,  or  run  and 
use  the  said  mill,  and  all  profits  realized  therefrom  shall 
be  divided  between  the  said  ChaflEee  and  Corning  accord- 
ing to  their  respective  interests  in  said  property,  but  the 
said  Corning  shall  not  be  liable  for  any  loss  sustained  in 
working  said  property,  or  running  or  using  said  mill. 
Neither  shall  any  incumbrance  be  placed  on  the  said 
property,  or  any  part  of  it,  or  any  lien  be  allowed  on  the 
same.     The  said  ChaflEee  may  at  any  time,  by  payment 
to  the  said  Corning  or  his  legal  representatives  of  the 
said  judgment,  interest  and  costs,   together  with   the 
amount  he  may  have  paid  out  in  purchasing  said  miners' 
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lieus  and  interest  thereon,  discharge  the  said  trust;  and, 
on  the  payment  of  said  sums  of  money  as  aforesaid,  the 
said  Chaffee  shall  hold  the  said  property,  and  every  part 
thereof,  discharged  of  any  claim  of  the  said  Corning 
thereto.  If  the  said  Corning  shall  receive  any  money  by 
the  redemption  of  mill  property,  or  by  the  payment  of 
any  money  to  him  on  his  judgment  out  of  any  sums  of 
money  bid  at  such  master's  sale  of  said  property  under 
such  miners'  liens,  the  amount  so  due  him  as  herein- 
before stated  (to  be  determined  by  taking  the  amount  of 
the  judgment,  interest  and  costs,  and  the  amount  he  shall 
pay  for  said  miners'  liens)  shall  be  decreased  by  the 
amount  so  received,  and  his  interest  in  said  property  shall 
be  decreased  in  the  proportion  that  the  amount  so  re- 
ceived bears  to  the  total  amount  treated  as  the  unit  of 
value.  It  is  the  intent  of  the  parties  hereto  that  the  said 
Corning  shall  be  paid  out  of  the  amount  bid  for  said 
property,  or  out  of  the  amount  realized  on  the  sale  of 
the  property,  if  it  is  held  in  trust  as  before  stated,  the 
full  amount  of  his  judgment,  interest  and  costs,  and  all 
moneys  he  may  have  used  in  purchasing  miners'  liens, 
and  interest  thereon.  Fifth,  That  in  case  Chaffee  can 
sell  said  mine  or  mill,  or  both,  he  shall  pay  Corning  the 
amount  of  his  judgment,  interest  and  costs,  and  what- 
ever moneys  Corning  may  have  advanced  in  the  pur«- 
chase  of  liens,  with  interest.  Sixth.  That  Corning  shall 
aid  and  assist  Chaffee  in  every  way  to  effect  the  purposes 
and  objects  of  this  contract.  If,  at  the  sale  under  the 
decree  for  a  miner's  lien,  Chaffee  shall  be  compelled  to 
bid  an  amount  greater  than  the  amount  of  the  lien.  Corn- 
ing shall  not  demand  a  distribution  of  the  surplus  with- 
out the  consent  of  Chaffee;  but,  if  a  distribution  is  made, 
the  amount  allotted  to  Corning  shall  be  received  by  him 
for  and  on  account  of  Chaffee,  and  shall  be  paid  to  Chaf- 
fee. If  the  property  be  held  in  trust,  and  not  sold,  and 
Corning  shall  not  be  paid  the  amount  due  him  within 
ninety  days  from  date  of  the  sale  under  the  minei-s' 
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liens,  then,  when  Chaffee  does  make  a  sale,  if  the  prop- 
erty shall  be  sold  for  more  than  enough  to  pay  himself 
and  Corning,  the  balance  shall  be  divided  in  the  propor- 
tion of  their  respective  interests  to  the  unit  of  value." 

On  the  10th  of  October,  1880,  Corning  instituted  this 
suit  against  Chaffee,  and  in  his  complaint,  after  setting 
out  the  foregoing  contract,  alleges,  in  substance,  that  the 
Caribou  lode,  one  thousand  four  hundred  feet  in  length, 
was  sold  under  the  decree  in  the  Pepin  suit,  and  bought  by 
Chaffee  for  $64,000;  that  on  the  15th  of  September,  1876, 
a  deed  of  it  was  made  and  delivered  to  Chaffee;  that 
Chaffee  entered  into  possession  of  the  mine,  and  worked 
it;  that  afterwards  the  mill- site  and  mill  were  sold  at 
sheriff's  sale,  and  bought  by  Chaffee,  and  he  acquired 
title  to  them.  It  is  also  alleged  that  upon  the  8th  of  No- 
vember, 1876,  Corning  was  indebted  to  the  Colorado 
National  Bank  and  C.  B.  Kountze  in  the  sum  of  about 
$30,000,  and  that  to  secure  its  payment  he  assigned  his 
contract  with  Chaffee  to  Kountze  by  a  written  contract 
in  substance  as  follows:  Empowers  Kountze  "  to  receive 
all  moneys  due  or  to  become  due,  and  also  to  receive  a 
deed  for  the  interest  of  Corning  in  the  property  de- 
scribed in  the  contract,  and  also  empowers  Kountze,  out 
of  any  moneys  received  on  said  contract,  to  pay  himself 
and  the  Colorado  National  Bank  the  amounts  due  them 
from  Corning,  or,  if  sufficient  money  be  not  received  by 
Kountze  to  pay  said  amounts,  he  shall  receive  the  deed 
for  the  property,  and  hold  the  same  in  trust  for  the  pay- 
ment of  such  moneys;  and,  in  case  sufficient  money  be 
not  received  on  or  before  the  1st  of  September,  1877,  to 
pay  Kountze  and  the  bank,  the  former  is  authorized  to 
sell  the  property  to  pay  himself  and  the  bank,  and  the 
surplus,  if  any,  to  be  paid  to  Corning." 

It  is  also  alleged  that  on  the  17th  of  April,  1879,  Corn- 
ing borrowed  from  Chaffee  $30,000  to  pay  the  amount 
he  owed  the  Colorado  National  Bank  and  Kountze,  and 
made  his  note  for  the  same  with  interest  at  ten  per  cent, 
payable  on  demand;    that  Chaffee  paid  Kountze  the 
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amount,  $30,000,  and  took  an  assignment  of  the  contract 
between  Corning  and  Kountze,  as  follows:  *'  Denver, 
Colo.,  April  17,  1879.  For  and  in  considei-ation  of  the 
sum  of  $30,000,  I  hereby,  with  the  consent  of  George 
C.  Corning,  assign  and  transfer  all  my  right,  title  and 
interest  in  and  to  the  annexed  contract  regarding  the 
Caribou  property  to  Jerome  B.  Chaffee,  said  contract 
entered  into  between  Jerome  B.  Chaffee  and  Geo.  C.  Corn- 
ing on  the  1st  day  of  June,  1876,  and  held  by  me  as  col- 
lateral security  for  indebtedness  due  to  myself  and  the 
Colorado  National  Bank  of  Denver  from  said  Corning, 
which  sum  of  $30,000  is  to  be  received  by  me  in  full  of 
said  indebtedness;  it  being  the  intent  of  this  assignment 
to  give  to  said  Jerome  B.  Chaffee  all  the  rights  I  have  in 
said  contract,  and  none  other,  without  recourse  on  me 
in  any  event.    C.  B.  Kountze. 

**  I  hereby  consent  and  agree  to  the  above  assignment. 
Geo.  C.  Corning." 

It  is  further  alleged  that  on  the  25th  of  April,  1879, 
Chaffee  sold  and  conveyed  the  mine  and  mill  property 
to  the  Caribou  Consolidated  Mining  Company  for  a  sum 
sufficient  to  pay  all  claims  of  himself  (Chaffee)  and  Corn- 
ing; that  Chaffee  still  retained  Coming's  note  for  $30,000; 
that  he  had  not  paid  him  any  part  of  the  purchase  money 
received  from  the  sale  of  the  property;  had  not  paid  his 
judgment  against  the  Mining  Company  Nederland,  nor 
any  part;  and  avers  that  there  was  due  him  $50,000  for 
the  judgment,  and  that,  if  there  was  any  surplus  in  the 
hands  of  Chaffee  after  paying  off  the  claims  provided 
for  in  the  contract,  he  was  entitled  to  a  portion  of  it. 
Prays  for  an  accounting,  and  for  a  decree  for  what  might 
be  found  due. 

On  November  17,  1880,  an  answer  was  filed  by  Chaf- 
fee; on  November  24:,  1880,  a  replication.  Upon  Feb- 
ruary 29,  1884,  leave  was  obtained  of  the  court,  and  an 
amended  answer  filed ;  of  which  only  portions  are  neces- 
sary to  be  noticed. 

Defendant  denies  that  he,  on  the  I7th  of  April,  1879, 
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or  at  any  time,  loaned  plaintiff  $30,000  to  pay  the  debt 
due  from  him  to  Kountze  and  the  bank.     Denies  that 
he  ever  received  a  note  for  $30,000  from  plaintiff,  or  that 
he  then  held  and  controlled  such  a  note.     Denies  that 
any  such  note  was  made  at  his  request,  or  for  his  use,  or 
was  ever  delivered  to  him,  or  to  any  one  on  his  behalf 
entitled  to  receive  the  same.     Avers,  in  effect,  that  he 
never  loaned  money  to  plaintiff  to  pay  Kountze  and  the 
bank;  that  plaintiff  never  paid  money  to  Kountze  and 
the  bank.     Admits,  on  information  and  belief,  that  on 
the  17th  of  May,   1879,  plaintiff  executed  a  note  for 
$30,000  and  interest,  and  left  it  with  some  clerk  or  per- 
son in  the  First  National  Bank.     Avers  that,  at  the  time 
he  was  in  New  York,  knew  nothing  of  it;  never  au- 
thorized any  one  to  receive  it.     Avers  that,  by  the  con- 
tract of  assignment  from  plaintiff  to  Kountze  of  April 
17,  1879,  Kountze  became  the  absolute  owner  of  plaint- 
iff's judgment  against  the  Mining  Company  Nederland, 
and  the  absolute  owner  of  all  interest  plaintiff  had  before 
that  time  in  the  contract  made  by  him  with  defendant 
of  June  1,  1876,  by  reason  of  the  assignment  of  plaintiff 
to  him.     And  further  avers  that  on  the  17th  of  April, 
1879,  plaintiff  was  indebted  to  Kountze  and  the  bank  in 
the  sum  of  not  less  than  $40,000,  and  that  on  that  day 
defendant  purchased  from  Kountze  and  the  bank,  for 
the  sum  of  $30,000,  such  indebtedness  of  plaintiff,  with 
his  full  knowledge  and  consent,  and  that  Kountze  and 
the  bank  received  the  amount  as  full  payment  of  the 
amount  due  them  from  plaintiff,  and  released  and  dis- 
charged him,  and  that  such  sum  was  a  full  and  complete 
payment  of  the  judgment  of  plaintiff  against  the  Mining 
Company  Nederland,  and  of  all  claims  and  dealings  be- 
tween plaintiff  and  defendant,  and  in  full  discharge  of 
all  the  covenants  and  agreements  contained  in  the  con- 
tract of  June  1,  1876,  between  plaintiff  and  defendant, 
and  that,  upon  the  assignment  to  him   (Chaffee)  by 
Kountze  of  the  judgment  and  contract,  he  took  them 
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free  from  all  claims  and  liability  by  reason  of  the  former 
agreement.  Averring,  in  effect,  that  the  payment  of  the 
830,000  to  Kountze  was  a  settlement  and  payment  in  full 
of  all  matters  between  defendant  and  plaintiff,  and  that 
defendant  was  discharged  of  all  trusts  arising  under  the 
contract.  Denies  all  indebtedness,  and  plaintiff's  right  to 
an  accounting. 

On  June  11,  1885,  a  replication  was  filed  to  the  amended 
answer,  denying  all  the  important  allegations,  and  spe- 
cifically denying  any  agreement  with  defendant  whereby 
the  contract  of  June  1,  1876,  should  be  canceled,  or  in 
any  way  affected,  except  that  the  sum  of  $30,000  paid 
by  defendant  to  Kountze  should  be  taken  as  part  pay- 
ment by  plaintiff  of  the  amount  due^  and  to  become  due, 
on  the  contract. 

The  trial  was  had  before  the  court  June  11,  1885,  re- 
sulting in  a  judgment  in  favor  of  plaintiff  for  $14,570, 
from  which  this  appeal  was  taken. 

Mr.  L.  C.  Rockwell,  for  appellant. 

Messrs.  Teller  &  Orahood,  for  appellee. 

Eeed,  C.  This  litigation  grows  out  of  the  misunder- 
standing of  the  parties  in  regard  to  important  transactions 
between  them.  After  the  making  of  the  contract  by  appel- 
lant and  appellee  of  June  1, 1876,  on  the  8th  of  November 
of  the  same  year,  appellee,  being  indebted  to  the  Colorado 
National  Bank  and  Charles  B.  Kountze  in  the  sum  of 
about  830,000,  assigned  the  contract  made  with  appel- 
lant, and  with  it  the  appellee's  judgment  against  the 
Mining  Company  Nederland,  and  all  rights  and  equities 
in  the  contract,  and  transferred  them  to  Kountze.  This 
transaction  was  one  entirely  between  Corning  and 
Kountze,  Chaffee  not  having  been  a  party;  and  it  is  not 
shown  that  he  had  any  knowledge  of  it,  or  in  any  way 
participated  or  was  present.  As  far  as  is  shown,  matters 
remained  in  this  condition  until  April,  1879,  when,  Chaffej 
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being  in  New  York  and  Coming  in  Denver,  the  former 
entered  into  negotiations  in  New  York  with  Augustus 
Kountze,  who  represented  the  Colorado  National  Bank 
and  C.  B.  Kountze,  in  regard  to  the  indebtedness  of  Corn- 
ing to  them,  which  resulted  in  an  arrangement  whereby 
Kountze  and  the  Colorado  National  Bank  were  to  re- 
ceive $30,000  in  full  discharge  of  Coming's  indebtedness, 
amounting  then  to  something  over  $40,000,  and  Kountze 
was  to  assign  to  Chaflfee  the  same  securities  assigned  to 
him  by  Corning.  Coming's  consent  to  the  transaction 
was  to  be  obtained.  It  appears  that  C.  B.  Kountze  and 
Moffatt  were  telegraphed  to  secure  such  consent  from 
Corning.  On  the  I7th  of  April  the  transaction  was  com- 
pleted. About  that  time  the  money  ($30,000)  was  paid, 
and  the  assignment  by  Kountze  to  Chaffee,  as  set  out 
above,  was  executed. 

The  first  question  presented  for  determination  is 
what  the  character  of  the  assignment  from  Corning  to 
Kountze  of  the  8th  of  November,  1876,  was,  and  the  in- 
tention of  the  parties,  and  its  legal  effect.  It  is  contended 
in  argument  by  appellant's  counsel  that  it  was  an  abso- 
lute sale  and  transfer  of  the  judgment  against  Ihe  Mining 
Company  Nederland,  and  likewise  of  all  Coming's  right, 
title  and  interest  in  and  to  the  contract  between  himself 
and  Chaffee,  while,  on  the  part  of  Corning,  it  is  urged 
that  the  transaction  was  a  transfer  by  assignment  to 
Kountze  as  collateral  security  of  the  indebtedness.  The 
assignments  were  made  by  the  execution  by  Corning  of 
two  different  instruments  contemporaneously, — one,  of 
the  judgment,  absolute  and  unconditional  in  its  character; 
the  other,  of  the  contract,  in  substance  as  follows:  That, 
in  consideration  of  one  dollar  paid,  and  in  further  consid- 
eration of  the  premises  to  be  kept  and  performed  by 
Kountze,  etc.,  Kountze  is  empowered  —  Firsts  to  receive 
all  moneys  due  or  to  become  due;  second^  to  receive  a 
deed  of  the  interest  of  Corning  in  the  property  described 
in  the  contract,  if  such  deed  should  be  made;  thirds  out 
Vol.  XIV— 8 
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of  any  moneys  received  on  the  contract,  to  pay  himself 
and  the  Colorado  National  Bank  the  amounts  due  from 
Corning;  fourth^  if  sufficient  money  was  not  received  by 
Eountze  to  pay  the  amounts,  he  was  to  receive  the  deed 
to  the  property,  and  hold  the  same  in  trust  for  the  pay- 
ment of  such  money;  fifth,  if  sufficient  money  was  not 
received  by  the  1st  of  September,  1877,  Kountze  was  au- 
thorized to  sell  the  property  to  pay  himself  and  the  bank, 
and  the  surplus,  if  any,  to  pay  to  Corning. 

Taking  the  provisions  and  language  of  this  assignment, 
unsupported  by  other  testimony,  it  is  apparent  that  it 
was  not,  nor  intended  to  be,  an  absolute  sale  and  transfer, 
divesting  Corning  of  all  interest  in  the  contract  with 
Chaffee,  and  substituting  Kountze  in  his  stead.  Such 
construction,  instead  of  being  in  harmony,  would  directly 
contradict  the  expressed  intention  of  the  parties.  Corn- 
ing and  Kountze  were  the  only  parties  to  the  contract  of 
assignment.  No  question  arose  between  them  as  to  the 
legal  effect  or  the  intention  of  the  parties.  It  was  by 
both,  at  all  times,  treated  and  regarded  as  a  transfer  and 
assignment  as  collateral  security  for  the  payment  of  the 
indebtedness,  not  as  abrogating  the  contract  between 
Corning  and  Chaffee  by  substituting  Kountze  in  the  place 
of  Corning,  but  leaving  the  contract  between  them  in 
full  force.  There  is  another  view  of  the  matter;  Corn- 
ing, by  the  contract  with  Chaffee  and  the  mutual  agree- 
ments and  covenants,  had  disposed  of  all  interest  in  the 
matters  to  Chaffee.  Chaffee,  by  virtue  of  the  contract, 
was  the  owner  of  the  very  property  and  rights  in  action 
that  are  claimed  to  have  been  transferred  to  Kountze. 
What  Corning  was  to  receive  under  the  contract  was 
money  —  nothing  else  —  absolutely ;  and,  under  any  cir- 
cumstances, the  amount  of  the  judgment  against  the 
Nederland  Company,  and  any  money  he  might  pay  for 
the  purchase  of  claims,  with  interest  on  the  same,  was 
to  be  repaid.  Chaffee  was  to  have  the  title  to  the  prop- 
3rty, —  hold  and  work  it, —  and  his  trust  might  be  dis- 
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charged  by  the  payments  above  mentioned  at  any  time, 
or  he  might,  at  his  own  election,  sell  the  entire  property 
at  any  time  for  a  sum  suflBcient  to  pay  all  claims  and 
charges;  and,  if  the  price  obtained  should  exceed  them, 
then  the  surplus  was  to  be  divided  on  an  agreed  basis, 
and  Corning  was  to  receive  his  proportion.  In  any  event, 
what  Corning  was  to  have  was  money  from  Chaffee. 
At  the  time  it  was  claimed  that  Kountze  bought  the 
judgment  from  Corning,  Corning  was  not  the  owner  of 
it.  It  belonged  to  Chaffee.  The  assignment  to  Kountze 
was  an  idle  proceeding,  of  no  legal  effect.  What  he  did 
assign  was  by  virtue  of  the  assignment  of  the  contract, 
and  that  was  a  right  to  take  the  money  in  accordance 
with  the  provisions  of  the  contract,  instead  of  Corning, 
when  Chaffee  was  by  its  terms  required  to  pay.  Kountze 
was  not  a  party  to  the  contract  of  Chaffee  and  Corning. 
Chaffee  was  not  a  party  to  the  contract  between  Corning 
and  Kountze.  The  absolute  property  in  the  judgment 
was  in  Chaffee.  Corning  could  not  assign  it,  and  pass  a 
title.  Neither  could  the  contract  have  been  assigned  to 
Kountze  by  Corning,  and  Kountze  be  subrogated  to  his 
right,  unless  it  was  done  by  the  act  of  Chaffee,  by  his 
joining  in  it.  2  Add.  Cont.  839-842;  1  Pars.  Cont.  220; 
2  Chit.  Cont.  1380,  and  authorities  cited  in  note. 

Upon  the  trial,  C.  B.  Kountze  testified,  in  answer  to  a 
question  in  regard  to  the  judgment  of  Coming  against 
the  Mining  Company  Nederland:  '*  We  simply  held  it  as 
collateral.  We  had  not  bought  it.  It  was  ours  as  a  col- 
lateral." He  further  says:  **  Upon  the  8th  of  November, 
1876,  Coming's  debt  to  me  was  still  unpaid.  The  assign- 
ment was  taken  only  as  collateral  security  for  the  debt. 
Corning  owed  myself  and  the  bank;  and  on  the  17th  of 
April,  1879,  we  were  still  holding  it  as  collateral  secu- 
rity." Corning  testified  to  its  having  been  assigned  to 
and  held  by  Kountze  as  collateral  security.  Corning  and 
Kountze  having  been  the  only  parties  to  the  contract  or 
assignment,  and  both  agreeing  as  to  what  the  transaction 
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was,  it  cannot,  at  the  instance  of  a  third  party,  be  de- 
clared to  be  an  absolute  sale,  contrary  to  the  intention  of 
the  parties  who  made  it.  Neither  will  the  law  warrant 
the  court  in  saying  it  was  an  absolute  sale  by  reason  of 
the  language  used  in  the  assignment  of  the  judgment, 
when  it  is  shown  by  the  evidence  of  both  parties  that  it 
was  not  their  intention  that  it  should  be.  The  assertion 
of  absolute  ownership  could  only  have  been  by  Kountze. 
Having  disclaimed  it,  he  could  not  be  invested  with  it  by 
any  act  of  a  third  party.  There  is  a  further  incident 
that  may  deserve  comment.  If  Chaffee,  at  the  time  of 
the  transaction  with  Kountze  in  New  York,  regarded  the 
transaction  between  Corning  and  C.  B.  Kountze  as  an 
absolute  sale,  which  divested  the  former  of  all  interest 
in  the  judgment  and  contract  on  the  8th  of  November, 
1876,  why  did  he,  on  the  17th  of  April,  1879,  require  the 
consent  of  Coming  to  be  obtained  before  he  would  make 
the  deal? 

It  is  clear  that  by  the  subsequent  assignment  made  by 
Kountze  to  Chaffee,  the  latter  could  take  by  the  assign- 
ment no  greater  or  better  title  than  Kountze  had  held. 
In  the  assignment  of  Kountze  to  Chaffee  of  April  17, 
1879,  of  the  contract  between  Corning  and  Chaffee  of 
June  1,  1876,  is  the  following  language:  '*  And  held  by 
him  as  collateral  security  for  indebtedness  due  to  my- 
self, and  the  Colorado  National  Bank  of  Denver,  from 
said  Corning;  *  *  *  it  being  the  intent  of  this  as- 
signment to  give  to  said  Jerome  B.  Chaffee  all  the  rights 
I  have  in  said  contract,  and  none  other."  Consequently, 
by  virtue  of  the  transaction  with  Kountze,  aside  from 
anything  that  may  have  occurred  in  connection  with 
Corning,  Chaffee,  having  paid  and  discharged  the  debts 
of  Corning  by  compromise  or  composition,  and  succeed- 
ing to  the  securities,  held  them,  by  virtue  of  the  assign- 
ment, only  as  collateral  for  the  sum  of  money  advanced; 
he  was  substituted  for  Kountze,  and  held  the  same  col- 
lateral security  for  a  less  sum  of  money  by  reason  of  the 
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advance  or  loan  of  the  $30,000.  It  will  be  observed  that 
by  the  terms  of  the  contract  entered  into  between  Chaffee 
and  Corning,  Chaffee  had  obligated  himself  to  pay,  in 
any  event,  the  amount  of  Coming's  judgment  against 
the  Mining  Company  Nederland,  with  the  interest.  It 
does  not  appear  that,  by  the  terms  of  the  contract,  stipu- 
lated events  had  occurred  to  make  the  money  due,  so 
that  Corning  could  have  demanded  the  payment.  But 
it  was  optional  with  Chaffee  at  any  time  to  reUeve  him- 
self of  all  subsequent  liability  by  the  payment  in  full  of 
that  claim. 

The  act  of  Chaffee  in  making  the  payment  of  $30,000 
at  the  time  can  only  be  regarded  as  falling  within  one  of 
the  three  following  propositions:  Fir  sty  that  it  was  a 
loan  of  that  amount  to  Corning,  to  be  subsequently  set- 
tled and  adjusted;  second^  that  by  the  deal  with  Kountze 
all  parties  were  relegated  to  their  original  status  under 
the  contract,  with  $30,000  of  the  money  due  Corning 
paid  by  Chaffee;  or  thirds  that,  by  a  subsequent  contract 
made  between  Chaffee  and  Corning  at  the  time  of  the 
payment  to  Kountze,  the  former  contract  was  abrogated, 
and  it  was  agreed  that  the  amount  paid  Kountze  should 
be  accepted  by  Corning  as  payment  in  full  under  the 
contract  and  Chaffee  discharged  from  all  further  liability. 

The  testimony  is  very  vague  and  indefinite.  Chaffee 
was  in  New  York,  dealing  with  a  representative  of 
Kountze,  while  Kountze  and  Corning  were  in  Denver. 
It  is  unnecessary  to  say  that  Corning  could  not  be  bound 
by  any  understanding  or  agreement  between  Chaffee  and 
Kountze  to  which  he  was  not  a  party.  It  is  evident  that, 
in  contemplation  of  law,  there  was  no  contract  between 
Chaffee  and  Corning.  At  the  very  time  of  closing  the 
transaction,  each  was  acting  on  a  theory  of  his  own,  and 
at  variance  with  that  of  the  other.  Corning  supposed  it 
to  be  a  loan,  and  it  appears  that  C.  B.  Kountze  so  sup- 
posed it;  and  they  thought  it  necessary  for  Corning  to 
make  a  note  for  the  amount,  which  he  did,  and  delivered 
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to  some  one  in  the  First  National  Bank,  supposed  to  rep- 
resent Chaflfee.  It  is  in  evidence  that  no  note  was  re. 
quired  or  authorized  by  Chaffee,  and  that  it  was  never 
accepted  or  received  by  him,  or  an  authorized  agent  in 
his  behalf.  The  theory  of  a  loan  was  abandoned  upon 
the  trial,  and  was  not  urged  in  argument,  for  the  obvious 
reason  that  no  contract  for  a  loan  was  made,  or  could  be 
proved.  The  fact  was  established  that  no  person  in  the 
First  National  Bank  was  authorized  to  receive  the  note. 
It  sufficiently  appears  that  the  officers  of  the  bank  par- 
ticipated to  some  extent  in  the  transaction  as  represent- 
ing Chaffee,  and  it  appeal's  that  they  had  no  definite 
knowledge  of  what  the  real  character  of  the  transaction 
was;  but  it  is  fair  to  presume  that  their  agency  or  duty 
was  such  as  to  require  them  at  least  to  inform  Chaffee 
of  the  delivery  of  the  note,  and  the  light  in  which  the 
transaction  was  regarded  by  Corning.  Yet  it  appears 
that  there  was  no  effort  made  to  inform  Corning  of  Chaf- 
fee's view  of  the  matter  until  a  long  time  after,  and  no 
offer  or  attempt  to  return  the  note,  and  it  remained  in 
the  custody  of  the  bank  to  the  time  of  the  trial. 

The  second  of  the  above  propositions  needs  no  discus- 
sion. It  results  as  a  conclusion  of  law,  unless  the  new 
contract  was  established. 

The  third  proposition  is  not  without  difficulty,  and  its 
solution  practically  disposes  of  the  case.  If  a  contract 
was  made,  the  two  parties  radically  disagree  as  to  what 
it  was.  Chaffee  construes  it  to  have  been  such  that,  by 
payment  of  the  $30,000  to  Kountze  in  the  way  of  com- 
promise, and  the  discharge  of  Corning  from  fui'ther  lia- 
bility, and  the  transfer  of  securities  held  by  Kountze,  he 
took  them  divested  of  all  obligations  assumed  in  the  con- 
tract, and  that  the  payment  of  the  $30,000  by  him  can- 
celed his  obligation  to  pay  the  judgment  of  Corning 
against  the  Mining  Company  Nederland,  of  $32,490,  in 
January,  1876,  with  interest  to  April,  1879,  amounting 
to  over  $10,000,  making  the  aggregate  debt  at  that  time 
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over  $42,000.  Corning  asserts,  in  the  first  instance,  the 
transaction  to  have  been  a  loan  of  the  $30,000;  when 
that  position  was  found  untenable,  then  that  it  was  a 
payment  of  that  amount  on  account  under  the  contract. 
Without  consent  from  Corning,  Chaffee  had  an  undoubted 
right  to  buy  from  Kountze  the  indebtedness  of  Corning 
at  any  agreed  price,  and  taking  by  assignment  any  secu- 
rity held  by  Kountze,  and  could,  upon  settlement,  have 
exacted  from  Corning  the  whole  amount.  To  have  done 
this,  the  evidence  of  indebtedness  should  have  been  as- 
signed to  him,  as  well  as  the  securities.  He  would  then 
have  had  the  title  to  the  indebtedness,  and  the  same  se- 
curity Kountze  held,  unless,  by  the  merger  of  the  two, 
he  was  relegated  to  his  original  contract.  Had  it  been 
his  intention  at  the  time  to  make  for  himself  the  differ- 
ence of  $12,000  and  over  by  the  transaction  with  Kountze, 
this  would  have  been  the  proper  and  rational  course;  but 
this  was  not  done.  The  evidences  of  Coming's  entire 
indebtedness,  on  the  payment  of  the  $30,000,  were  can- 
celed and  delivered  to  Corning,  evidently  by  the  order  or 
consent  of  Chaffee,  while  the  securities  held  for  the  in- 
debtedness by  Kountze  were  assigned  to  Chaffee,  and 
could  only  have  been  held  by  him  legally,  as  security  for 
the  $30,000  advanced,  unless  by  special  contract  with 
Corning.  Having  had  in  the  first  instance,  as  shown,  a 
right  to  elect  whether  he  would  treat  the  transaction  as 
a  purchase  or  as  a  loan,  or  an  advance  under  the  contract, 
he  must  be  held  to  have  made  his  election;  and  having 
made  it,  and  it  having  been  acted  upon,  it  was  final  and 
conclusive.  It  is  a  primary  and  elementary  principle 
that  in  the  making  of  a  contract  the  minds  of  the  con- 
tracting parties  must  meet.  Without  this,  there  is  no 
contract.  As  is  said  in  1  Chit.  Cont.  11:  '*  There  must 
be,  first,  the  reciprocal  or  mutual  assent  of  two  or  more 
persons."  In  Add.  Cont.  1:  *' Every  contract  includes 
a  concurrence  of  intention  between  two  parties."  In 
McNulty  V.  Prentice,  25  Barb.  204,  it  is  said:  ''A  contract 
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{con4raho)  is  a  drawing  together  of  minds  until  they 
meet."  In  1  Pars.  Cont.  475,  it  is  said:  ''There  is  no  con- 
tract unless  the  parties  thereto  assent,  and  they  must  as- 
sent to  the  same  thing  in  the  same  sense."  See  Hazard 
V.  Insurance  Co.  1  Sumn.  218. 

In  order  to  have  abrogated  or  annulled  the  contract 
existing  between  Chaffee  and  Corning  for  the  payment 
of  the  entire  amount  of  Coming's  judgment  and  inter- 
est, and  a  portion  of  any  surplus  that  might  remain  on 
the  sale  of  the  property  which  Chaffee  had  obligated 
himself  to  pay  absolutely,  there  must  have  been  a  new 
contract  taking  the  place  of  the  old  one,  whereby  Corn- 
ing agreed  to  accept  a  less  sum  in  full,  and  on  the  re- 
ceipt of  such  sum  release  Chaffee  from  further  liabiUty. 
This  would  have  required  a  proposition  on  the  part  of 
Chaffee  to  purchase,  cancel  and  discharge  all  debts  and 
obligations  of  Coming's  to  Kountze  and  the  Colorado 
National  Bank,  in  consideration  of  Corning  accepting 
the  same  in  full  satisfaction  of  all  liability  on  the  part  of 
Chaffee  arising  or  growing  out  of  the  contract,  and  an 
acceptance  of  the  proposition  by  Coming.  Was  there  a 
contract  of  that  kind,  or  of  any  kind,  established  by  the 
evidence? 

Chaffee  testified:  "Augustus  Kountze,  of  New  York, 
agreed  with  me  that  he  would  take  $30,000  in  full  for  his 
debt  against  Corning,  and  also  in  full  for  the  contract 
that  I  had  that  he  had  assigned.  He  would  assign  it  over 
to  me  for  $30,000;  but  I  was  not  exactly  satisfied  with 
taking  that  assignment,  knowing  that  I  had  been  a 
trustee  in  the  matter,  and  for  that  reason  I  had  it  re- 
ferred back  here  to  Mr.  Moffatt  to  get  Mr.  Coming's  con- 
sent to  that  assignment  from  Mr.  KountzS  to  me;  and, 
if  he  could  get  that  consent,  I  told  him  I  would  give  him 
the  $30,000.  I  would  give  Kountze  the  $30,000,  which 
should  pay  in  full  the  Corning  debt,  provided  Corning 
would  agree  to  it  and  make  no  claim  upon  me  whatever. 
That  was  Coming's  debt  to  Kountze  and  the  bank.    The 
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understanding  between  Augustus  Kountze  and  myself 
was,  and  the  agreement  was,  that,  if  that  was  assigned 
to  me,  that  canceled  my  contract  with  Corning.  That 
was  our  understanding,  and  I  wanted  Coming's  assent, 
which  was  obtained  here  in  Denver  and  telegraphed  me, 
and  I  paid  the  money."  Upon  cross-examination  he  tes- 
tified: *'Idid  not  have  any  conversation  with  Corning 
personally  about  the  transaction.  By  the  Court:  Mr. 
Chaffee,  were  there  any  other  written  negotiations  or 
written  instruments  in  reference  to  this  transfer,  other 
than  those  that  have  been  read  here  to-day,  which  you 
had  any  knowledge  of, — as  your  contract  with  Coming, 
his  assignment  to  Kountze,  Kountze's  assignment  to  you; 
those  three  instruments?  Answer.  I  think  that  com- 
prised the  whole,  with  Coming's  consent  that  he  should 
transfer  this  contract  to  me.  Question.  Other  than  the 
assignment  of  judgment  that  Mr.  Eockwell  has  just  in- 
troduced in  evidence?  A.  I  think  that  was  all.  That 
was  all  I  thought  I  needed.  Q.  This  consent  you  speak 
of  is  what  is  marked  on  that  assignment  of  Kountze's  to 
you?  A.  I  presume  it  was.  It  was  telegraphed  to  me 
that  he  had  consented  to  have  the  transfer  made.  Q. 
You  had  no  knowledge  to  what  extent  that  consent  of  his 
went, —  only  your  talk  with  Kountze?  A.  I  thought  I 
knew  what  it  meant.  Perhaps  I  didn't.  I  guess  I 
didn't,  according  to  your  idea  of  it.  Q.  Whatever  you 
thought  was  derived  front  your  talk  with  Augustus 
Kountze,  was  it  not?  A.  It  was,  and  derived  from  our 
dispatches,  letters,  and  documents  and  papers,  back  and 
forth.  Q.  You  have  never  seen  or  heard  of  any  other 
consent  of  Mr.  Coming's,  or  anything  relating  to  this 
contract,  except  such  as  is  indorsed  on  that  contract? 
A.  I  don't  know  of  anything.  The  original  contract  be- 
tween myself  and  Corning  was  delivered  to  me  by 
Kountze.  The  original  contract  in  the  assignment  of  the 
judgment  was  what  I  understood  was  assigned  to  me." 
Corning  testified:  "I  understood  that  he  [Kountze] 
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was  selling  this  contract,  and  he  was  delivering  over  the 
collateral  of  mine  that  he  held.  The  payment  of  the 
$30,000  settled  between  Mr.  Kountze  and  myself,  and  he 
assigned  my  collateral  to  Mr.  Chaffee  in  the  settlement. 
Q.  And  he  surrendered  to  you  everything  you  owed  him 
and  the  Colorado  National  Bank?  A.  Yes,  sir;  he  gave 
me  my  notes.  Q.  Did  you  not  assent  to  this  assignment 
upon  the  condition,  and  only  upon  the  condition,  that 
the  bank  should  release  you  from  all  your  obligations? 
When  I  say  the  bank,  I  mean  the  bank  and  Kountze  to- 
gether. A.  The  $30,000  went  to  pay  Mr.  Kountze,  and 
he  assigned  this  to  Mr.  Chaffee  as  the  collateral  for  the 
other  $30,000,  and  I  consented.  He  assigned  this  as  col- 
lateral to  Mr.  Chaffee,  and  to  that  I  consented." 

This  is  all  the  testimony  of  any  importance  on  the 
point,  and  it  certainly  is  not  sufficient  to  establish  such  a 
contract  as  is  contended  for  by  appellant.  There  is  no  evi- 
dence  that  Chaffee,  or  any  one,  informed  Corning  that 
the  $30,000  to  be  paid  was  to  be  in  full  of  all  claims  grow- 
ing out  of  the  contract;  and  the  only  evidence  that  such 
was  the  understanding  of  Chaffee  is  his  own,  when  he 
states  that  to  have  been  the  understanding  or  contract 
between  him  and  Augustus  Kountze.  It  is  needless  to 
say  that  any  understanding  or  agreement  between  him- 
self and  Kountze  could  not  affect  the  interest  of  Corning 
unless  he  was  a  party  to  it,  or  informed  of  the  extent  of 
the  transaction  as  claimed  by  Chaffee.  Chaffee  may 
have  supposed  and  intended  that  the  fact  would  be  com- 
municated to  Corning  here,  but  there  is  no  evidence  that 
it  ever  was;  nor  can  such  knowledge  be  predicated  upon 
his  consent  to  the  transaction.  He  was  informed  that 
Chaffee  proposed  to  pay  off  his  entire  indebtedness  of  over 
$40,000  for  $30,000,  and  that  his  notes  were  to  be  canceled 
and  delivered  to  him, —  a  transaction  clearly  for  his  ben- 
efit; and  his  only  care  was  to  assure  himself  that  he  was 
fully  released  from  such  indebtedness.  The  consent  ob- 
tained, and  the  extent  of  it,  can  only  be  determined  by 
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the  written  document  upon  which  it  was  indorsed,  and 
it  cannot  lawfully  be  extended.  The  paper  was  the  as- 
signment executed  by  Kountze  to  Chaffee,  whereby,  for 
the  sum  of  $30,000,  he  assigns  and  transfers  all  his  right, 
title  and  interest  in  the  contract  held  by  him  as  collateral 
security  for  indebtedness  due  himself  and  the  Colorado 
National  Bank,  etc.,  upon  which  is  indorsed:  '*!  hereby 
consent  and  agree  to  the  above  assignment,"  which  is 
signed  by  Corning.  Comment  upon  the  extent  and  in- 
tention of  the  consent  is  unnecessary.  It  is  apparent  at 
a  glance  that  the  consent  only  extended  to  agreeing  that 
that  document  should  be  assigned  to  Chaffee,  and  held 
by  him  as  collateral  security  in  the  same  way  it  had  been 
held  by  Kountze  for  the  $30,000  paid  Kountze. 

It  has  already  been  shown  that,  had  the  indebtedness 
of  Corning,  and  the  securities  for  it,  been  transferred  to 
Chaffee,  he  would  have  been  subrogated,  and  his  relation 
to  the  indebtedness  and  securities  would  have  been  the 
same  as  that  of  Kountze.  Such  was  not  the  case.  The 
debt,  which  was  the  principal,  had  been  canceled.  Hence 
the  two  were  separated.  '*  *  Collateral,'  in  its  common 
use  and  acceptation,  means  additional,  subsidiary  secu- 
rity given  to  secure  the  principal  obligation.  It  is  a  sep- 
arate obligation."  It  is  said  in  Coleb.  Coll.  Secur.  §  2: 
*'Such  collateral  security  stands  by  the  side  of  the  prin- 
cipal promise  as  an  additional  or  cumulative  means  for 
securing  the  payment  of  the  debt."  Judge  Eedfield,  in  a 
note  to  Le  Breton  v.  PeircBy  1  Am.  Law  Reg.  (N.  S.)  38, 
says:  *'The  etymology  of  '  collateral  security '  indicates 
that  it  is  something  running  along  with,  and,  as  it  were, 
parallel  to,  something  else  of  a  similar  character.  It  is 
collateral  to  the  original  indebtedness." 

It  will  be  seen  that  by  the  consent  of  Corning,  and  the 
transfer  of  the  collateral,  it  could  not  have  been  trans- 
ferred as  security  for,  and  to  the  amount  of  the  indebt- 
edness formerly  held  by,  Kountze,  as  that  had  been 
extinguished.     Hence  it  was,  by  the  acts  of  the  parties, 
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transferred  to  Chaffee,  not  to  secure  the  original  debt, 
but  the  new  debt  created  from  Corning  to  Chaffee;  and 
that  debt,  as  shown,  unless  by  an  agreement,  could  not 
have  been  greater  than  the  advance  —  $30,000.  That 
Chaffee  expected  and  intended  to  himself  receive  the 
benefit  of  the  transaction,  and  make  the  difference  of 
some  $12,000,  is  apparent.  Otherwise  no  motive  can  be 
found  for  making  the  transaction.  That  he  thought  he 
had  done  so  is  apparent.  That  he  did  not  was  by  reason 
of  the  error  committed  in  dealing  with  Kountze  instead 
of  Corning,  and  also  by  an  error  regarding  the  law  of 
the  case,  in  supposing  he  could  buy  from  Kountze  the 
security,  and  take  an  absolute  title  divested  of  all  equi- 
ties and  obligations  formerly  existing.  It  follows  that 
no  subsequent  transaction  relieved  him  from  the  obliga- 
tion assumed  in  the  Corning  contract,  and  the  payment 
of  the  amount  of  the  Corning  judgment  and  interest. 

The  erroi^s  assigned  are  practically  disposed  of,  except 
the  first:  "  That  the  court  erred  in  refusing  to  allow  de- 
fendant to  prove  by  Kountze  that  the  judgment  of  Corn- 
ing against  the  Mining  Company  Nederland  was  part  of 
the  consideration  for  which  defendant  paid  Kountze 
130,000,  and  that  the  judgment  was  paid  off  and  settled 
by  this  $30,000,  and  was  so  understood  between  Kountze 
and  Chaffee  at  the  time."  The  assignment  embraces  two 
propositions.  In  regard  to  the  first,  it  may  be  said  that 
Kountze  was  examined  and  testified  at  length  in  regard 
to  what  the  transaction  was,  and  of  the  facts  within  his 
knowledge.  From  the  facts  and  documents  executed  by 
Kountze  the  whole  matter  had  been  explained.  The  de- 
fendant could  not  have  been  prejudiced  by  the  refusal  of 
the  court.  It  could  have  been,  at  most,  but  the  opinion 
of  Kountze  from  the  facts  already  before  the  court.  The 
latter  part  was  very  properly  excluded.  It  only  asked 
for  the  opinion  of  the  witness  as  to  the  legal  effect  of 
the  transaction,  which  could  only  be  determined  by  the 
court.     The  last  clause,  as  to  how  it  was  understood  be- 
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tween  Chaffee  and  Kountze,  was  unimportant,  as  already 
shown.     The  pertinent  inquiry  was,  how  it  was  agreed 
and  understood  between  Chaffee  and  Corning. 
The  judgment  of  the  district  court  should  be  aflSrmed. 

Richmond  and  Pattison,  CO.,  concur. 

Per  Curiam.     For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  is  affirmed. ' 

Affirmed. 

Mr.  Justice  Elliott,  having  tried  the  cause  as  district 
judge,  did  not  participate  in  this  decision. 


Butler  et  al.  v.  Lewis  0.  Rockwell,  SuRviviNa 
Plaintiff,  and  Gage  et  al.,  Ex'rs,  etc. 

1.  ASSIGNIIENT  OF  CONTRACTS  —  A  STIPULATION  AGAINST  THE  ASSIGN- 

MENT OP  A  CONTBACT  NOT  VIOLATED  BY  ItS  ASSIGNMENT  AS  COL- 
LATERAL Security. —  A  provision  in  a  contract  for  the  sale  of 
land  that  it  should  not  be  "  assignable  or  negotiable,**  and  that  the 
purchase  money  should  be  payable  to  the  vendor,  and  "only  to 
binig  and  none  other/*  is  not  violated  by  the  vendor  assigning  the 
contract  as  collateral  security,  as  the  only  effect  of  such  provision 
was  to  prevent  the  title  to  the  chose  in  action  from  passing  to  an- 
other 80  as  to  preclude  defendants  from  asserting  any  equity  or 
defense  that  might  arise  between  the  original  parties. 

2.  Who  Are  Proper  Parties  to  an  Action  Brought  to  Enforce 

Such  a  Contract.^  (1)  The  assignee  has  such  an  Interest  in  the 
contract  as  makes  him  a  proper  party  to  an  action  to  enforce  it. 
(2)  The  vendor,  after  such  assignment,  still  retains  such  an  interest 
in  the  contract  as  makes  him  a  proper  party  to  an  action  for  its 
enforcement.  (8)  After  the  death  of  the  vendor,  pending  such  lit- 
igation, his  executors  have  the  right  to  be  substituted  as  parties, 
and  such  right  is  not  extinguished  by  the  act  of  the  assignee  in 
asking  to  be  made  sole  plaintiff,  and  the  order  of  the  court  in  mak- 
ing him  such ;  nor  does  such  order  work  a  discontinuance  as  to 
the  executors,  though  made  with  their  full  knowledge.  Neither 
does  the  fact  that,  by  making  the  executors  parties  to  the  action, 
defendants  were  rendered  incompetent  to  testify  as  witnesses  in 
their  own  behalf,  affect  the  right  of  the  execntord  to  become  parties. 


\U  125 
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2.  Defense  op  Misrepresentations  in  Sale  op  Property  — Es- 
toppel BY  CONDUCT—  Ratification  op  Sale.— Where  purchas- 
ers of  mining  property  enter  into  possession,  and,  after  finding 
that  they  have  been  deceived  by  misrepresentations  of  the  seller, 
fail  to  either  rescind  the  contract  of  purchase  or  affirm  it,  and 
bring  an  action  for  the  deceit,  but  continue  to  exercise  acts  of  own- 
ership, they  are  estopped  from  setting  up  the  misrepresentations 
as  a  defense  to  an  action  to  enforce  the  contract 

Appeal  from  District  Court  of  Lake  County. 

The  complaint  upon  which  the  cause  was  tried  was 
the  original  complaint,  to  which  a  general  demurrer  was 
filed,  defendants,  Hugh  Butler  and  Charles  W.  Wright, 
alleging  that  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  demurrer  was  sus- 
tained. The  case  was  brought  to  this  court  on  error, 
where  the  judgment  of  the  court  below  was  reversed, 
and  the  cause  remanded  for  further  proceedings.  Linn 
V.  Butler,  8  Colo.  355. 

The  portions  of  the  complaint  necessary  to  an  under- 
standing of  the  case  are  as  follows: 

**(1)  That  on  the  24th  day  of  May,  A.  D.  1879,  the 
plaintiff,  William  P.  Linn,  was  the  owner  of,  and  in 
possession  of,  an  equal  undivided  one-fourth  (i)  inter- 
est in  and  to  the  American  mine,  lode,  ledge,  or  deposit, 
situated  in  California  mining  district,  Lake  county, 
Colorado.     *    *    * 

*^(2)  That  upon  the  day  and  year  last  aforesaid  said 
Linn  sold  his  right,  title  and  interest  in  and  to  said 
American  mine  to  the  defendants  for  the  sum  of  five 
thousand  seven  hundred  and  fifty  doUars  ($5,750),  which 
sale  was  evidenced  by  the  following  agreement  in  writ- 
ing, in  words  and  figures  following,  and  is  made  a  part 
of  the  complaint,  to  wit:  *This  agreement,  in  duplicate, 
made  and  entered  into  this  24:th  day  of  May,  A.  D.  1879, 
by  and  between  W.  P.  Linn,  party  of  the  first  part,  and 
Hugh  Butler  and  C.  W.  Wright,  parties  of  the  second 
part.   Whereas,  on  the  day  of  the  date  hereof  said  second 
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parties  purchased  of  and  from  said  Linn  his  right  and 
title  in  and  to  the  American  mine  for  the  sum  of  five 
thousand  seven  hundred  and  fifty  dollars  ($5,750),  pay- 
able in  instalments,  that  is  to  say,  two  hundred  and 
fifty  dollars  (§250)  which  has  already  been  paid,  receipt 
whereof  is  hereby  confessed;  two  hundred  and  fifty  dol- 
lars ($250)  in  thirty  (30)  days  next  after  the  date  hereof; 
two  hundred  and  fifty  dollars  ($250)  in  sixty  days  next 
after  the  date  hereof;  and  the  remaining  five  thousand 
dollars  ($5,000)  out  of  the  net  proceeds  of  said  mine,  as 
hereinafter  specified.  Whereas,  in  pursuance  of  said 
agreement,  said  Linn  hath  on  this  day,  in  due  form,  con- 
veyed unto  said  second  parties  said  interest  in  said  mine: 
Now,  therefore,  this  agreement  witnesseth,  that  for  and 
in  consideration  of  the  premises  it  is  mutually  agreed  by 
and  between  said  parties  that  this  agreement  shall  not 
be  assignable  or  negotiable,  and  that  the  sums  of  money 
herein  agreed  to  be  paid  shall  be  due  and  payable  to  the 
said  Linn,  and  only  to  him,  and  to  none  other.  And  it 
is  further  agreed  on  the  part  of  said  second  parties  that 
they  will  at  the  end  of  thirty  (.30)  days  next  after  the 
date  hereof  pay  unto  said  Linn  said  sum  of  two  hundred 
and  fifty  dollars  ($250),  and  in  thirty  (30)  days  next  there- 
after a  like  sum,  and  that  they  will  also  pay  unto  said 
Linn  the  remaining  instalment  of  five  thousand  dollars 
($5,000),  it  being  well  understood,  however,  that  said 
payment  of  five  thousand  dollars  ($5,000)  shall  only  be 
due  and  payable  upon  the  terms  and  conditions  herein, 
that  is  to  say,  that  said  latter  sum  shall  be  due  and  pay- 
able only  out  of  the  net  proceeds  received  from  the  sale 
of  ore  taken  from  the  said  American  mine  by  said  second 
parties,  such  net  proceeds  to  be  the  net  proceeds  afore- 
said of  the  undivided  one-fourth  interest  of  said  mine, 
that  being  the  interest  conveyed  by  said  Linn  to  said 
second  parties.  And  it  is  hereby  further  agreed  and  fully 
understood  that  the  net  proceeds  above  specified  shall  be 
construed  onl)'^  to  mean  the  money  received  by  said  second 
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parties  from  the  sale  of  ores  mined  and  taken  from  said 
mine  by  them  on  account  of  said  one-fourth  interest,  and 
left  remaining  in  hand  after  paying  all  expenses  of  such 
mining,  as  well,  also,  all  moneys  advanced  by  said  second 
parties,  or  paid  out  by  them,  for  and  on  account  of  said 
undivided  one-fourth  interest,  including  the  seven  hun- 
dred and  fifty  dollars  ($750)  paid  on  account  of  the  pur- 
chase of  said  one- fourth  interest;  and,  in  case  of  sale  by 
said  second  parties  of  said  interest,  then,  and  in  that 
event,  said  five  thousand  dollars  ($5,000)  shall  at  once 
become  due  and  payable.  In  witness  whereof  said  par- 
ties have  hereunto  set  their  hand  on  this,  the  day  and 
year  first  hereinabove  written.  Hugh  Butler.  C.  W. 
Wright.    Wm.  P.  Linn.' 

'*(3)  And  afterwards,  and  on  the  5th  day  of  April  last 
past,  said  Linn,  for  a  good  and  valuable  consideration,  as- 
signed in  writing,  to  Charles  F.  Burrell,  his  right,  title  and 
interest  in  and  to  the  foregoing  agreement,  as  security  for 
the  loan  of  twenty-seven  hundred  dollars  ($2,700)  before 
then  made  by  said  Linn  from  said  Burrell,  which  assign- 
ment was  made  with  the  knowledge  and  consent  of  said 
defendants.  And  afterwards,  and  on  the  29th  day  of  Octo . 
ber  last  past,  said  Charles  F.  Burrell,  for  a  good  and  valu- 
able consideration,  assigned  and  set  over  in  writing  all 
his  right,  title  and  interest  in  and  to  said  contract  to 
Lewis  C.  Rockwell,  who  now  holds  said  contract  as  col- 
lateral security  for  money  theretofore  loaned  by  him  to 
said  WilHam  P.  Linn." 

On  the  5th  of  December,  1885,  the  defendants  moved 
the  court  to  dismiss  the  cause  for  the  reason,  "  because 
it  appears  from  the  suggestion  of  the  plaintiff  of  record 
in  this  cause  that  William  P.  Linn,  the  former  co- plaint- 
iff of  said  Rockwell,  has,  since  the  institution  of  the 
suit,  departed  this  life,  and  because  the  action  does  not 
accrue  to  or  survive  in  the  said  plaintiff  Lewis  C.  Rock- 
well," which  motion  was  argued,  and  on  March  12, 1886, 
was  overruled  by  the  court.     On  the  same  date,  defend- 
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ants  filed  a  demurrer  to  the  complaint,  which  was  like- 
wise overruled.   On  the  llth  of  April  following  they  filed 
their  answer  to  the  complaint.   On  April  30th  the  plaint- 
iff, L.  C.  Rockwell,  filed  a  motion  that  David  A.  Gage 
and  Nathan  S.  Hurd,  executors  of  Linn,  deceased,  be 
made  co-plaintiffs  with  him  in  the  case,  assigning  that 
the  reasons  or  grounds  of  said  motion  were:     '^  Firsts 
because  defendants,  by  motion  and  in  the  answer,  insist 
that  plaintiff  is  not  the  real  party  in  interest  in  this  case; 
second,  because  defendants  insist  the  contract  sued  on 
was  not  assignable  by  Linn,  and  hence  L.  C.  Rockwell 
has  no  right  to  receive  the  money  due  thereon."  Which 
motion  was  supported  by  the  affidavit  of  L.  C.  Rockwell, 
and  was  argued  by  counsel,  and  taken  under  advisement 
by  the  court.    On  the  same  day  plaintiff  filed  a  demurrer 
to  the  answer  of  defendants.  On  the  25th  of  June  Nathan 
S.  Hurd  filed  a  petition  asking  that  David  A.  Gage  and 
himself,  executors,  be  made  co-plaintiffs  with  Rockwell. 
On  the  23d  of  November  following,  by  consent  of  coun- 
sel, an  order  was  made  that  counsel,  respectively,  submit 
briefs  in  regard  to  the  making  of  the  executors  co-plaint- 
iffs on  or  before  December  15th.    On  January  10,  1887, 
an  order  was  entered  making  the  executors  parties,  to 
which  defendants  excepted;  and  they  were  required  by 
the  court  to  prepare  and  tender  a  bill  of  exceptions 
within  sixty  days. 

In  the  first  paragraph  of  the  answer,  defendants  admit 
the  making  of  the  contract  as  alleged  in  the  complaint. 
The  second  paragraph  is  as  follows:  "  They  deny  that 
said  contract  was  assigned  to  the  said  Charles  F.  Burrell 
with  the  knowledge  and  consent  of  said  defendants^  and 
they  deny  that  they  ever  assented  to  the  assignment  of 
said  contract  either  to  the  said  Burrell  or  to  the  said 
Bock  well."  It  is  also  averred  that  at  some  time  there- 
after, which  date  is  not  given,  Moffatt  and  others  began 
to  sink  a  shaft  on  a  small  strip  of  unoccupied  land  near 
the  line  of  the  American  claim,  and  discovered  mineral 
Vol.  XIV— 9 
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in  such  shaft  before  any  was  discovered  in  the  American 
mine,  and  that  the  vein  or  ledge  found  by  Moffatt  and 
othera  was  the  same  as  that  alleged  by  Linn  to  have 
been  found  in  the  American  claim  previous  to  the  sale; 
that  defendants  immediately  informed  Linn  of  the  find- 
ing of  the  ore  by  Moffatt  and  others,  and  of  the  fact  that 
the  shaft  of  the  American  mine  had  not  been  sunk  to 
mineral,  and  he  again  asserted  that  the  ore  had  been 
found  in  the  American  mine  before  the  other  shaft  had 
been  commenced;  that  after  having  found  the  mineral  or 
ore  in  the  shaft,  and  fully  complying  with  the  law,  Mof- 
fatt and  others  made  application  for  a  patent  from  the 
United  States  government  to  the  ground  under  the  name 
of  ^*The  Little  Sliver,'*  and  that  the  application  so  made 
embraced  a  large  part  of  the  ground  claimed  as  the  Amer- 
ican claim;  that  defendants,  by  the  advice  and  at  the  re- 
quest of  Linn,  joined  the  other  owners  of  the  American 
claim,  and  filed  an  adverse  claim  in  the  United  States 
land- office  against  the  application  of  Moffatt  and  others 
for  a  patent  to  the  Little  Sliver  mine,  and,  within  the 
time  prescribed  by  law,  brought  suit  in  the  district  court 
for  Lake  county  in  support  of  said  adverse  claim;  that,  in 
preparing  for  the  trial  of  the  case,  defendants  learned 
that  the  representations  made  by  Linn,  that  mineral  in 
place  had  been  found  in  the  shaft  on  the  American  mine, 
were  false;  and  that  mineral  in  place  had  been  first  found 
on  the  Little  Sliver  claim,  and  that  the  location  of  the 
American  mine  was  invahd. 

In  the  ninth  paragraph  defendants  aver,  in  effect,  that 
they  stated  all  the  facts  to  Linn,  and  that  he  advised 
defendants  to  make  a  compromise  with  the  claimants  of 
the  Little  Sliver  lode,  and  stated  to  and  agreed  with  de- 
fendants that  any  compromise  that  they  might  make 
would  be  satisfactory  to  him,  and  that  he  would  change 
and  modify  the  existing  contract  so  as  to  relieve  the  de- 
fendants from  its  expressed  terms.  And  in  the  tenth 
paragraph  it  is  averred  that,  after  making  the  compro- 
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mise  and  consolidation  of  the  two  conflicting  claims,  de- 
fendants immediately  and  fully  informed  Linn  of  the 
said  settlement  and  transaction^  and  that  he  assented  to 
and  ratified  the  same,  and  that  it  was  agreed  that  the 
contract  existing  should  be  so  modified  that  the  interest 
of  defendants  in  the  consolidated  property  should  be  sub- 
stituted for  the  payment  of  the  money  in  place  of  the 
property  sold  by  Linn  to  defendants. 

The  fourteenth  and  part  of  the  fifteenth  paragraphs 
of  the  answer  are  as  follows:  "Said  defendants  further 
aver  that  it  was  stipulated  by  and  between  the  said  Linn 
and  these  defendants  in  said  original  contract,  as  well  as 
in  said  supplemental  contract,  assenting  to  the  settle- 
ment, adjustment  and  compromise  as  aforesaid,  that  all 
the  rights,  benefits  and  privileges  of  the  said  Linn,  and 
the  right  to  demand  and  receive  any  and  all  moneys  that 
might  come  to  him  under  said  contract,  should  not  be 
assignable,  and  that  the  same  should  be  payable  to  the 
said  Linn  only,  and  that  the  same  was  a  joint,  and  not  a 
several,  contract  on  the  part  of  these  defendants;  and 
they  aver  that  they  have  never  agreed  or  consented  to 
any  assignment  of  said  contract,  or  any  part  thereof,  or 
any  interest  therein,  either  to  the  said  Burrell  or  to  the 
said  Rockwell;  and  they  deny  that  the  said  Rockwell  is 
now  the  owner  of  said  contract,  or  any  part  thereof,  or 
any  interest  therein;  and  they  deny  his  right  to  maintain 
this  suit  against  them.  (15)  And  defendants  further 
aver,  upon  information  and  belief,  that  the  supposed  as- 
signment of  said  contract  to  said  plaintiff  was  only  for 
the  purpose  of  securing  the  payment  to  said  Rockwell  of 
certain  debts  and  claims  held  by  said  Rockwell  against 
said  Linn;  and  they  further  aver,  upon  information  and 
belief,  that  the  said  debts  and  claims  have  been  fully  paid 
and  satisfied."  *  *  *  In  the  seventeenth  paragraph, 
it  is  in  substance  aveiTed  that  the  plaintiff  Linn  died 
pending  the  decision  of  the  writ  of  error  in  this  court; 
that  no  application  was  made  by  the  executors  to  become 
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parties  to  the  same;  that,  after  the  cause  was  remanded, 
Eockwell,  with  the  knowledge  and  consent  of  the  exec- 
utors, applied  to  be  and  was  made  sole  plaintiff;  and  that 
for  those  reasons  the  suit  was  discontinued  as  to  them, 
and  that  they  had  no  right  to  pi*osecute  and  maintain 
this  suit  against  the  defendants. 

Plaintiffs  replied  to  the  answer  at  great  length,  travers- 
ing and  denying  all  the  material  averments  in  the  an- 
swer. Trial  was  had  in  the  latter  part  of  December, 
1887,  resulting  in  a  judgment  in  favor  of  plaintiffs  for 
the  sum  of  $9,008.33. 

Messrs.  Hugh  Butleb  and  T.  D.  W.  Tonley,  for  ap- 
pellants. 

Messrs.  L.  C.  Eockwell  and  Clint.  Eeed,  for  appel- 
lees. 

Eeed,  C.  There  are  in  this  case  forty-three  errors  as- 
signed upon  the  record;  but  a  large  part  of  them,  if  not 
the  majority,  arise  out  of,  and  are  ancillary  to,  one  im- 
portant question,  viz.,  who  were  the  proper  parties,  or 
who  was  the  proper  party,  to  prosecute  the  suit? 

In  instituting  the  suit,  William  P.  Linn  was  made  a 
plaintiff  with  L.  C.  Eockwell,  and  so  remained,  without 
a  challenge  or  objection,  so  far  as  is  disclosed  by  the  rec- 
ord of  the  proceedings  had  in  the  district  court  in  the 
jSrst  instance.  It  is  true  that  the  only  adjudication  in 
that  court  was  upon  a  general  demurrer  to  the  complaint; 
but,  under  our  code  of  practice,  the  objection  that  the 
plaintiff  had  no  legal  capacity  to  sue,  or  that  there  was 
3,  defect  or  misjoinder  of  parties  plaintiff  or  defendant, 
could  have  been  made  and  determined  upon  demurrer. 
Oode,  §  56,  p.  18.  This  was  not  done.  The  question  in 
regard  to  Linn's  being  a  proper  party  does  not  appear  to 
have  been  raised  until  after  the  disposition  of  the  case  in 
this  court  on  writ  of  error,  and  the  death  of  linn.  Upon 
its  being  remanded  for  further  proceedings^  the  question 
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first  arose  on  motion  to  substitute  the  executors  in  the 
place  of  the  deceased  plaintiff.  So  far,  defendants  must 
be  held  to  have  acquiesced,  if  not  in  the  necessity  of 
linn's  being  a  plaintiff,  at  least  in  the  propriety  of  it. 
No  argument  or  authorities  are  necessary  to  show  that  if 
Linn  was  a  proper  party  his  executors  should  have  suc- 
ceeded him.  But  defendants  are  not  concluded  by  this 
apparent  acquiescence  and  failure  to  raise  the  question  in 
regard  to  Linn.  The  motion  to  substitute  the  executors 
was  resisted,  and  the  correctness  of  the  decision  of  the 
court  was  questioned,  and  the  question  raised  by  the  an- 
swer. An  exception  was  taken  to  the  order  of  the  court 
making  the  executors  plaintiffs,  and  sixty  days  given  in 
which  to  tender  the  bill  of  exceptions.  None  appears  to 
have  been  tendered.  This  should  have  been  done,  as  the 
order  was  not  one  of  those  enumerated  in  the  code,  where 
a  bill  of  exceptions  was  unnecessary.  But  this  failure, 
probably,  will  not  relieve  the  court  from  the  necessity  of 
an  examination;  for,  as  above  stated,  the  same  question 
is  raised  by  the  answer. 

But  there  arises  a  difficulty;  for  it  is  averred  that  Eock- 
well  was  improperly  a  plaintiff,  having  no  legal  interest. 
The  same  proposition  had  been  presented  to  the  court  by 
motion,  and  had,  after  argument,  been  overruled.  In  a 
subsequent  paragraph  it  was  averred  that  the  executors 
were  not  properly  plaintiffs;  that  the  failure  to  be  sub- 
stituted in  time,  and  the  application  of  Eockwell  to  be 
allowed  to  prosecute  as  sole  plaintiff,  and  the  order  of 
the  court  allowing  it,  worked  a  retraxit  or  a  discontinu- 
ance on  the  part  of  the  executors, — defendants  claiming, 
in  effect,  by  their  answer,  that  the  cause  could  not  pro- 
ceed at  all.  Such  a  position  was  clearly  untenable, — 
certainly  anomalous, —  and  an  attempt  to  abate  the  suit 
first  as  to  one  plaintiff,  then  as  to  the  other,  piecemeal. 
At  common  law  the  pleader  was  required,  in  a  plea  in 
abatement,  not  only  to  show  that  the  parties  were  not 
the  proper  ones,  but  to  show  who  were;  in  the  language 
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of  the  books,  "  to  give  a  better  writ."  Here  the  attempt 
was,  in  effect,  to  bar  the  suit  by  matter  in  abatement, 
which  could  hardly  bo  done  even  under  our  Civil  Code. 
Ordinarily,  under  our  practice,  the  question  of  too  many 
plaintiffs  or  defendants  is  one  of  no  great  importance, 
except  in  the  matter  of  costs.  It  can  be  disposed  of  at 
the  close  of  the  trial  in  accordance  with  the  established 
facts.  But  in  this  case  it  became  important  on  account 
of  the  character  of  some  of  the  plaintiffs  as  executors, 
placing  defendants  under  a  disability  in  the  way  of  proof 
or  evidence  of  their  defense. 

The  contract  executed  between  Linn  and  defendants 
had  been  assigned  to  Burrell,  and  by  Burrell  to  RockwelL 
Whether  it  could  have  been  by  its  own  terms  legally  as- 
signed will  be  discussed  hereafter.  It  was  a  question  that 
could  only  be  determined  upon  the  trial.  Having  been 
assigned  for  an  unquestioned  valuable  consideration,  he 
had,  unquestionably,  such  an  interest  in  the  subject- 
matter  of  the  controversy  as  would  make  him  a  proper 
party,  if  not  an  indispensable  one,  regardless  of  the 
character  of  the  assignment,  as  to  whether  it  was  abso- 
lute, so  as  to  pass  the  title,  or  qualified,  as  being  assigned 
as  collateral  security.  But,  as  to  the  executors,  the  de- 
termination of  the  question  as  to  the  character  of  the 
assignment  becomes  important,  in  fact  determines  the 
question  of  the  right  to  become  parties. 

In  the  third  paragraph  of  the  complaint  it  is  alleged 
that  Linn  assigned  to  Burrell  his  right,  title  and  inter- 
est in  and  to  the  agreement  as  security  for  the  loan  of 
$2,700,  etc. ;  that  Burrell  afterwards  assigned  his  right, 
title  and  interest  to  said  contract  to  Rockwell,  "who 
now  holds  said  contract  as  collateral  security  for  money 
theretofore  loaned  by  him  to  said  William  P.  Linn."  In 
the  fifteenth  paragraph  of  the  answer  it  is  said:  '"And 
defendants  further  aver,  upon  information  and  belief, 
that  the  supposed  assignment  of  said  contract  to  said 
plaintiff  was  only  for  the  purpose  of  securing  the  pay- 
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meat  to  said  Rockwell  of  certain  debts  and  claims  against 
said  Linn,"  etc.  That  the  contract  was  assigned  by  both 
linn  and  Burrell,  and  that  Rockwell  took  and  held  it  as 
collateral  security,  is  shown  by  the  testimony  of  Rock- 
well. It  is  nowhere  shown  or  claimed  that  the  assign- 
ment was  absolute,  so  as  to  pass  the  title  and  invest  the 
holder  with  the  ownership.  It  was  in  both  instances 
assigned  as  security  for  the  payment  of  a  loan  of  a  trifle 
more  than  one- half  its  face. 

In  all  transactions  of  this  kind  the  ultimate  object  of 
the  inquiry  is,  what  was  the  understanding  and  intention 
of  the  parties?  And  when  ascertained  such  intention 
must  control.  Where  the  transaction  imports  nothing 
more  than  giving  a  security,  without  a  sale  or  change  of 
title  to  the  property,  the  law  makes  it  a  pledge.  In 
Jones  on  Pledges  and  Collateral  Securities,  §  17,  it  is  said: 
"An  assignment  of  securities  by  a  debtor  to  his  creditor 
is  presumed  to  be  as  collateral  security,  and  not  in  pay- 
ment of  the  debt,  in  the  absence  of  evidence  tending  to 
show  an  intention  that  the  securities  should  be  applied 
in  satisfaction  of  the  debt,  in  whole  or  in  part."  In  sec- 
tion 15:  '*  A  bill  of  sale,  absolute  in  terms,  *  *  *  in- 
tended only  as  collateral  security,  is  a  pledge,  if  accom- 
panied by  a  delivery  of  the  property  to  the  creditor." 
See  Walker  V.  Staples^  5  Allen,  34;  Whitakerv.  Sumner, 
20  Pick.  399.'  "That  the  assignment  is  absolute  in  form 
is  of  no  consequence  as  regards  the  question  of  inten- 
tion." Jones,  Pledges,  §  17.  A  transfer,  absolute  upon 
its  face,  "  may  be  shown  by  parol  evidence  to  have  been 
executed  by  way  of  security,  and  therefore  to  be  a 
pledge."  Id.  §  15;  Eastman  v.  Avery,  23  Me.  248;  Shaw 
V.  Wilshire,  65  Me.  485.  See,  also,  in  equity,  Morgan  v. 
Body  3  Colo.  651. 

The  fact  stated  by  Rockwell,  that  he  afterwards  ad- 
vanced a  larger  sum  of  money,  and  was  the  real  party 
in  interest,  is  unimportant  in  determining  the  character 
of  the  transaction^  so  long  as  it  is  shown  that  the  nature 
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of  the  transaction  was  not  changed  by  a  new  contract, 
and  the  absolute  title  vested  in  the  assignee.  Not  only 
does  the  evidence  establish  the  fact  of  a  pledge  as  se- 
curity, but,  aside  from  that,  when  the  question  as  to 
whether  it  was  a  sale  or  a  pledge  is  raised,  unless  the 
debtor  shows  by  positive  evidence  that  it  was  intended 
to  be  a  sale,  the  inference  of  law  is  positive  that  it  was 
transferred  only  as  collateral  security.  Leas  v.  JameSy 
10  Serg.  &  R.  307;  Peritv.  Pittjkld,  5  Rawle,  166;  Joms 
V,  Johnsoriy  3  Watts  &  S.  276. 

Collateral  security  is  defined  by  Bouvier  as  "a  separate 
obligation  attached  to  another  contract  to  guaranty  its 
performance;"  by  Webster,  as  "security  for  the  per- 
formance of  covenants,  or  the  payment  of  money,  besides 
the  principal  security;"  by  Worcester,  as  "security  for 
the  fulfillment  of  a  contract  or  a  pecuniary  obligation  in 
addition  to  the  principal  security."  In  Halliday  v.  Hoi- 
gate^  L.  R.  3  Exch.  299,  it  was  said  by  Mr.  Justice  Willes: 
"  There  are  three  kinds  of  security:  The  first  is  simple 
lien;  the  second^  a  mortgage  passing  a  property  out  and 
out;  the  third,  a  security  intermediate  between  a  lien 
and  a  mortgage,  viz.,  a  pledge  where,  by  contract,  a  de- 
posit of  goods  is  made  a  security  for  a  debt,  and  the  right 
to  the  property  vests  in  the  pledgee  so  far  as  it  is  neces- 
sary to  secure  the  debt." 

In  all  cases  of  a  pledge  as  collateral  security,  the  gen- 
eral property  remains  in  the  debtor.  The  creditor  has 
only  a  special  property, —  a  lien, —  a  right  to  retain  his 
security  until  the  payment  of  the  debt.  When  the  debt 
is  paid  the  security  reverts.  If  default  is  made  the  as- 
signee can  proceed  to  dispose  of  the  security,  discharge 
his  own  debt,  and  the  balance,  if  any,  goes  to  the  assignor 
or  debtor.  Jones,  Chat.  Mortg.  §  4;  Jones  v.  Baldwin^ 
12  Pick.  315;  Robertson  v.  Wilcox,  36  Conn.  426;  Con- 
ner v.  Carpenter,  28  Vt.  237;  Trust  Co.  v.  Bigdon,  93  111. 
458.  It  follows  that  the  transaction,  in  the  first  instance, 
having  been  one  of  pledge  as  collateral  security,  and 
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never  having  been  changed  by  subsequent  contract,  and 
no  default  having  been  made,  and  the  property  of  Linn 
extinguished  by  sale,  he  and  his  estate  remained  the 
owner  of  the  contract  assigned,  subject  to  the  lien  of 
Rockwell;  and  the  special  property  of  Rockwell  could 
have  been  at  any  time,  by  becoming  due,  or  by  consent 
of  parties,  extinguished  by  payment  of  the  amount  for 
which  it  was  held;  and  that  Linn  was  a  proper  party 
during  his  life,  and.  having  been  such,  his  executors  were 
proper  parties  after  his  death.  See  Gen.  St.  p.  1058,  ch. 
115,  §  155. 

We  do  not  intend  to  be  understood  as  saying  that  eithe^^ 
Linn  or  his  executors  were  absolutely  indispensable  par- 
ties, and  that  Rockwell  could  not  have  prosecuted  as  sole 
plaintiff,  but  that  Linn,  and  after  him  his  executors,  had 
a  legal  right  to  be  parties  at  their  own  election.  They 
could  not  be  precluded  at  the  option  of  defendants,  nor 
could  their  right  to  be  parties  be  extinguished  by  the  act 
of  Rockwell  in  asking  to  be  ^nade  sole  plaintiff,  and  the 
action  of  the  court  in  making  him  so.  The  ultimate  ef- 
fect of  making  the  executors  plaintiffs  may  have  been 
disastrous  to  defendants,  by  placing  them  under  a  dis- 
ability in  establishing  a  defense.  They  were  unfortunate 
in  not  being  able  to  make  their  proof  by  evidence  aside 
from  their  own;  but  this  grew  out  of  a  rule  of  evidence, 
not  out  of  the  fact  of  the  executors  having  been  made 
parties.  Although  such  was  the  result  of  their  having 
been  made  parties,  it  could  in  no  wise  affect  or  deter- 
mine their  right  to  be  such  and  to  prosecute  the  suit. 

This,  in  effect,  disposes  of  the  question  raised  in  regard 
to  the  assignment  of  the  contract  by  Linn;  defendants 
contending  that  by  its  terms  it  prevented  any  legal  trans- 
fer, and  that  Rockwell  took  nothing  by  it.  The  legal 
effect  of  the  provision  in  the  contract  that  it  should  not 
be  assigned  must  be  construed  to  be  that  the  title  to  the 
chose  in  action  should  not  pass  to  another  so  as  to  pre- 
vent defendants  from  asserting  any  equity  or  defense 
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that  might  arise  between  the  original  parties.  In  the 
language  of  the  contract,  the  object  was  to  prevent  its 
negotiability.  This  contract  was  not  violated  by  a  pledge 
as  collateral  security.  The  assignees,  having  only  a  lien 
or  special  property,  held  it  subject  to  all  the  existing 
equities.  Such  is  always  the  rule  in  regard  to  choses  in 
action  held  as  collateral,  unless  they  are  negotiable  upon 
their  face,  and  are  taken  out  of  the  rule  by  the  operation 
of  the  law-merchant.  If  this  is  not  conclusive  of  the 
question,  there  was  evidence,  although  contradictory, 
from  which  the  jury  might  have  found,  as  they  evidently 
did  find,  that  defendants  consented  to  the  transfer.  Sec- 
tion 1,  chapter  116,  General  Statutes,  is  as  follows:  '*  That 
no  party  to  any  civil  action,  suit  or  proceeding,  or  person 
directly  interested  in  the  event  thereof,  shall  be  allowed 
to  testify  therein  of  his  own  motion,  or  in  his  own  be- 
half, by  virtue  of  the  foregoing  section,  when  any  adverse 
party  sues  or  defends  *  *  *  as  the  executor  or  ad- 
ministrator, heir,  legatee  oy  devisee  of  any  deceased  per- 
son, *  *  *  unless  when  called  as  a  witness  by  such 
adverse  party  so  suing  or  defending,  and  also  except  in 
the  following  cases,  namely." 

The  evidence  offered  by  defendants,  and  excluded  by 
the  court,  was  not  taken  out  of  the  general  rule  by  any 
exceptions  to  it.  After  a  careful  examination  of  the 
testimony  offered  and  excluded,  we  cannot  say  that  the 
court  ei;red,  or  extended  the  rule  beyond  its  proper  limits; 
and  the  rule  is  a  just  and  salutary  one.  Finding  that 
the  executors  were  properly  made  parties,  and  the  only 
evidence  offered  in  support  of  many  of  the  averments  in 
the  answer  was  that  of  the  defendants,  which  was  prop- 
erly excluded,  disposes  of  many  of  the  supposed  errors. 
The  defense  of  misrepresentations  on  the  part  of  Linn  in 
regard  to  title,  rights,  and  development  of  the  property 
sold,  to  induce  the  purchase,  was  untenable  —  Firsts  from 
the  character  of  the  conveyance  made  by  Linn;  second^ 
from  the  conduct  of  defendants  after  the  purchase,  which, 
resulted,  in  law,  in  affirmance  and  ratification. 
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.  When  defendants  went  into  the  possession  and  occu- 
pation of  the  property,  and  found  they  had  been  deceived 
by  the  statements  of  Linn,  they  could  have  either  re- 
scinded at  once,  or  affirmed  and  brought  an  action  in  the 
nature  of  an  action  on  the  case  at  common  law,  for  dam- 
ages for  the  deceit,  and  recouped  or  set  off  such  damages 
against  their  own  obligation  to  pay.  Neither  was  done. 
Having  entered  into  the  occupation  of  the  property,  and 
proceeded  to  exercise  rights  of  ownership,  and  to  deal 
with  it  as  their  own,  they  were  estopped  and  precluded 
from  asserting  the  defenses  set  up,  except  by  establish- 
ing by  evidence  the  modification  of  the  contract  as  al- 
leged, which,  in  effect,  would  have  been  the  abrogation 
of  the  old  contract  entirely,  and  the  substitution  of  a 
new  and  different  one.  Such  alleged  contract  not  hav- 
ing been  reduced  to  writing,  and  defendants  having  no 
evidence  but  their  oWn  to  establish  it,  and  that  being  in- 
admissible, the  several  defenses  failed  as  against  Linn's 
executors.  As  to  Rockwell,  there  was  evidence  before 
the  jury  sufficient  to  warrant  it  in  saying  that  defend- 
ants, failing  to  notify  Burrell  and  Rockwell  of  their  sup- 
posed defenses  against  Linn  when  applied  to  for  informa- 
tion, were  estopped  by  their  own  conduct. 

The  other  and  remaining  errors  assigned  were  predi- 
cated upon  the  supposed  fact  that  the  executors  were 
erroneously  made  parties,  and  defendants  erroneously 
precluded  from  making  the  proof  of  the  alleged  new  con- 
tract, and  hence  are  disposed  of  in  our  view  of  the  case. 
The  defendants  having  failed  to  establish  their  defense 
by  competent  testimony,  in  fact  having  been  prevented 
from  putting  in  any  testimony  by  reason  of  its  character 
to  support  the  averments  in  the  answer,  the  court  below 
was  warranted  in  finding  that  the  matters  relied  upon 
had  been  considered  and  determined  by  this  court  on 
error  in  the  former  case,  and  were  res  adjudtcata,  and 
in  so  regarding  and  treating  them.  Although,  as  before 
stated,  the  defendants,  by  the  course  pursued,  and  the 
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rulings  of  the  court,  had  been  placed  at  a  disadvant^^e^ 
yet  this  resulted  not  from  the  erroneous  acts  or  rulings 
of  the  court,  but  was  the  unfortunate  result  of  failing  to 
procure  competent  evidence;  a  result  quite  frequent  in 
the  history  of  judicial  proceedings.  The  judgment  should 
be  affirmed. 

Pattison,  C,  concurs.    Eichmond,  C,  dissents. 

Per  Curiam.    For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  is  affirmed. 

Affirmed. 


Bates  et  al.  v.  Alfred  H.  and  Randall  W.  Wilson, 

AND  THE  WoODMAS  OF  ALSTON  MiNING  Co. 

1.  A  Joint  Contract  May  Exist  for  the  Purchase  op  Real  Es- 

tate, BY  Virtue  op  which  a  Beneficial  Interest  Will  Vest  in 
All  the  CoNTRAcnNG  Parties  on  the  Purchase  Thereof,  Re- 
aARDLESS  OF  PERFORMANCE  ON  THE  Part  OF  Each.—  Three  per- 
sons entered  into  a  joint  agreement  to  acquire  title  to  certain 
unpatented  lode  mining  claims,  by  the  terms  of  which  two  of 
them,  brothers,  were  to  purchase  of  the  holders  thereof  the  posses- 
sory rights  and  titles  by  virtue  of  which  they  were  held,  and  the 
third  party  was,  at  his  expense,  to  perfect  these  titles,  by  fore- 
dosare,  and  purchase  thereof  at  the  foreclosure  sale,  of  a  trust 
deed  thereon,  and  by  procuring  United  States  patents  for  all  the 
claims.  All  titles  were  to  be  taken  in  the  names  of  the  two  broth- 
ers, to  be  held  by  them  for  the  joint  benefit  of  the  three,  and  all  ex- 
penditures were  to  be  reimbursed  to  the  parties  out  of  the  proceeds 
to  be  realized  from  working  the  property,  first  the  two  brothers  the 
amount  expended  in  purchase  of  the  possessory  titles,  and  then  the 
third  party  the  amount  which  he  expended  in  perfecting  the  titles, 
after  which  the  property  was  to  be  held  and  operated  for  the  joint 
interest  and  benefit  of  all  three  parties.  Held,  that  on  purchase 
by  the  two  brothers  of  the  possessory  titles  a  beneficial  interest 
Tested  in  the  third  party,  the  performance  of  the  contract  by  him 
not  being  a  condition  precedent  to  his  acquiring  such  interest. 

2.  Trust  Estate  and  Adjustment  of  the  Rights  of  the  Benefi- 

ciaries.—  A  purchase  under  such  an  agreement  charges  the  prop- 
erty with  a  trust  in  favor  of  the  third  party  which  cannot  be 
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arbitrarily  discharged,  but  only  by  proceedings  inyolving  an  ac- 
counting, settlement  and  adjustment  of  his  rights  in  accordance 
with  the  terms  of  the  contract. 

■S.  What  is  Sufficient  to  Constitute  a  Coeporation  De  Jubb.— A 
certificate  of  incorporation  which  provides  that  the  corporate  af- 
fairs shall  be  controlled  by  its  president,  vice-president  and  attor- 
ney, instead  of  providing  for  a  board  of  directors  or  trustees,  as 
required  by  (General  Statutes  1883,  section  238,  is  insufficient  to  cre- 
ate a  corporation  dejure, 

4.  Who  is  Estopped  to  Deny  De  Facto  Existence  op  a  Corporation 
De  Jure.— One  who  has  signed  such  certificate,  has  conveyed  prop- 
erty to  the  company,  and  has  acted  as  one  of  its  officers,  is  es- 
topped from  denying  its  de  facto  existence. 

^.  Certificate  of  Incorporation  —  Construction  of  Ambiguous 
Languaqe. —  Where  three  owners  of  mining  property,  each  own- 
ing an  undivided  one-third  interest,  organize  a  corporation,  and 
convey  to  it  the  said  property  in  payment  for  all  its  stock,  which, 
by  the  certificate  of  incorporation  signed  by  the  three,  is  to  be 
**  divided  half  and  half  between  the  parties,"  each  incorporator  is 
entitled  to  one-third  of  the  capital  stock. 

Appeal  from  District  Court  of  El  Paso  County. 
Mr.  L.  0.  EocKWELL,  for  appellants. 
Mr.  Hugh  Butler,  for  appellees. 

Pattison,  C.  The  judgment  appealed  from  in  this 
<»se  was  rendered  June  26,  1886.  It  was  found  by  the 
court  that  **  the  equity  of  this  case  is  not  with  the  said 
plaintiffs,  but  is  with  the  said  defendants."  There  was 
no  other  finding.  The  decree,  dismissing  the  bill,  was 
predicated  upon  this  finding  alone.  To  determine  the 
appeal,  therefore,  a  review  of  all  the  evidence  is  neces- 
sary. The  trial  having  been  had  entirely  upon  deposi- 
tions, it  is  the  duty  of  the  court,  not  only  to  sift  and 
weigh  the  testimony,  but  to  consider  the  whole  case,  not 
only  upon  the  law,  but  upon  the  facts  as  well.  Jackson 
V.  Allen,  4  Colo.  268;  Miller  v.  Taylor,  6  Colo.  41;  Sieber 
V.  Frink,  7  Colo.  148;  Bank  v.  Newton,  13  Colo.  245. 

There  is  a  conflict  of  evidence  upon  all,  or  nearly  all, 
.the  issues  in  the  case.    A  discussion  of  the  testimony  in 


Digitized  by  VjOOQIC 


143    Bates  v.  Wilson  and  W.  of  A.  M.  Co.    [Jan.  T., 

detail  is  impracticable.  The  entire  record,  however,  has 
been  rigidly  examined,  and  the  conclusions  reached  are 
the  result  of  careful  investigation  and  analysis. 

The  evidence  tends  to  show  that  prior  to  November  1, 
1884,  George  R.  Gwynnand  James  Moynahan  claimed  to 
be  the  owners  of  eight  certain  lode  mining  claims,  situ- 
ate in  the  county  of  Park,  which  had  been  theretofore 
the  property  of  the  Great  West  Mining  Company.  The 
interest  of  Gwynn  was  an  undivided  two-thirds,  and  that 
of  Moynahan  an  undivided  one-third.  They  derived 
their  title  from  sheriffs'  deeds,  issued  to  them  as  pur- 
chasers at  execution  sales,  upon  judgments  recovered 
against  the  Great  West  Mining  Company.  No  part  of 
the  property  had  been  patented.  The  validity  of  the 
title  was  doubted,  on  account  of  the  irregularities  in  the 
judgments. 

The  property  was  subject  to  a  trust-deed,  which  had 
been  made  by  the  Great  West  Mining  Company  in  April, 
1882,  to  secure  the  payment  of  a  promissory  note  given 
to  one  Duncan  McBride,  for  the  sum  of  $3,000,  with  in- 
terest at  the  rate  of  one  and  one-half  per  cent,  per  month. 
Two  thousand  dollars  had  been  paid  upon  the  note.  The 
mining  company  was  insolvent  and  could  make  no  fur- 
ther payment.  Prior  to  the  month  of  October,  1884,  this 
note  and  trust-deed  had  been  placed  in  the  hands  of 
George  C.  Bates,  one  of  the  original  plaintiffs  in  this 
case,  for  collection.  Gv^'ynn,  through  Bates,  as  the  at- 
torney for  McBride,  had  agreed  to  purchase  the  note, 
and  had  employed  him  to  institute  suit  in  the  federal 
court  to  foreclose  the  trust-deed.  The  purpose  of  the 
foreclosure  was  to  perfect  the  title  to  the  property. 

In  October  Gwynn  decided  to  sell  the  property.  He 
claimed  to  represent  his  own  interest  and  also  that  of 
Moynahan.  He  authorized  Bates  to  negotiate  a  sale. 
The  price  and  terms  do  not  appear  to  have  been  definitely 
settled  when  the  authority  was  given.  Gwynn  proposed 
to  sell  the  entire  property  and  any  interest  which  he  had 
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acquired  in  the  McBride  trust-deed  and  note  by  his  ar- 
rangement with  Bates.  Pursuant  to  this  authority, 
Bates,  prior  to  November  1,  1884,  brought  the  property 
to  the  attention  of  the  defendants  Alfred  H.  and  Eandall 
W.  Wilson.  They  were  engaged  in  business  as  grocers 
in  this  city.  They  became  interested,  and  during  No- 
vember Alfred  H.  Wilson  went  to  Park  county  to  exam- 
ine the  property.  After  the  examination  they  decided  to 
take  the  property,  if  it  could  be  purchased  at  a  reason- 
able price.  Before  the  purchase  was  made,  negotiations 
were  had  between  Bates  and  the  defendants,  for  the  pur- 
pose of  making  some  arrangement  or  agreement  under 
which  Bates  might  also  acquire  some  interest  in  the 
property.  These  negotiations  resulted  in  a  parol  con- 
tract, by  the  terms  of  which  Bates  undertook  to  nego- 
tiate the  purchase  of  the  property  upon  the  best  terms 
possible.  He  also  undertook  to  prosecute  the  suit  brought 
to  foreclose  the  McBride  trust-deed  to  final  judgment,  at 
his  own  expense.  He  further  agreed  to  pay  the  amount 
of  the  judgment  and  to  purchase  the  property  for  the 
benefit  of  the  parties  at  the  sale  to  be  had  under  the  de- 
cree. He  also  agreed  to  apply  for  and  obtain  patents 
to  the  entire  property  at  his  own  expense.  He  also  un- 
dertook to  render  such  legal  services  as  might  be  required 
in  the  defense  of  the  title,  and  to  protect  the  interests  of 
the  parties.  The  Wilsons  agreed  that  they  would  ad- 
vance the  money  to  pay  for  the  property.  It  was  further 
mutually  agreed  that,  if  the  purchase  should  be  made 
pursuant  to  the  agreement,  the  title  should  be  taken  in 
the  name  of  the  defendants  Alfred  H.  and  Eandall  W. 
Wilson,  to  be  held  by  them  for  the  joint  interest  and 
benefit  of  the  three;  that  from  the  proceeds  of  the  prop- 
erty the  amount  advanced  by  the  defendants  to  purchase 
the  property  should  first  be  paid;  the  amount  paid  by 
Bates  to  perfect  the  title  under  the  decree  of  foreclosure 
was  next  to  be  paid;  the  expenses  incurred  by  him  in 
obtaining  the  patents  and  reasonable  compensation  for 
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legal  services  should  then  be  allowed;  and  thereafter  the 
property  should  be  worked  for  the  joint  interest  and 
benefit  of  the  three  parties.  After  this  arrangement  was 
made,  Bates  transferred  to  his  wife,  Mary  Barker  Bates, 
one-half  of  the  interest  which  he  expected  to  acquire. 

The  negotiations  for  the  property  with  Gwynn  were 
had  pursuant  to  this  agreement.  A  contract  for  the  pur- 
chase of  his  interest  was  made  on  or  about  the  5th  day 
of  December,  1884.  Prior  to .  that  time,  Moynahan  had 
denied  Gwynn's  authority  to  represent  him,  and  nego- 
tiations were  had  with  him  independently.  By  the  terms 
of  the  contract  with  Gwynn  the  parties  agreed  to  pay 
the  sum  of  $6,194  for  his  interest  in  the  property,  and 
his  right  to  purchase  the  McBride  trust-deed;  $2,000  of 
this  sum  was  paid  in  cash,  and  the  balance  was  to  bo 
paid  forty-five  days  thereafter.  Gwynn  thereupon  exe- 
cuted a  deed  conveying  his  interest  in  the  property,  which 
was  placed  in  escrow  in  the  First  National  Bank  of  Den- 
ver, to  be  delivered  to  Alfred  H.  Wilson  and  Randall  W. 
Wilson  upon  the  payment  of  the  sum  of  $4, 194,  the  bal- 
ance of  the  purchase  price.  The  interest  of  Moynahan 
was  purchased  on  December  6,  1884,  for  the  sum  of 
$2,000.  Five  hundred  dollars  of  this  sum  was  to  be  paid 
on  December  16,  1884;  $1,000  on  January  16,  1885;  and 
the  balance  of  $500  on  February  3, 1885.  Moynahan  duly 
executed  a  deed  to  his  interest  upon  December  6,  1884, 
which  deed  was  placed  in  escrow  in  the  Colorado  Na- 
tional Bank,  and  there  remained  until  the  several  sums 
mentioned  were  paid,  when  it  was  delivered  to  Alfred  H. 
and  Eandall  W.  Wilson. 

At  the  time  this  purchase  was  made  the  property  was 
in  the  possession  ola  lessee.  The  lease  was  to  expire  at 
noon  on  December  8th.  Gwynn  agreed  to  deliver  pos- 
session of  the  property  to  the  Wilsons  immediately  upon 
the  expiration  of  the  lease,  and  entered  into  a  contract 
with  them  to  work  the  mines  until  they  could  take  chaige 
of  the  business  themselves.    By  the  terms  of  this  agree- 
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ment  he  was  to  receive  $6  per  day  for  his  services,  and 
to  account  for  the  entire  proceeds  of  the  property.  By 
these  transactions  the  Wilsons  acquired  the  legal  title  to 
the  premises  in  question,  and  became  entitled  to  the  pos- 
session of  the  property  on  December  8,  1884. 

December  8,  1884,  Gwynn  took  possession  of  the  prop- 
erty as  the  representative  of  the  defendants.  The  mines 
were  then  very  productive.  Gwynn  violated  his  contract 
in  every  particular.  He  began  to  work  the  property,  but 
failed  to  account  for  the  proceeds,  and  failed  to  keep  the 
Wilsons  advised  of  his  operations.  Early  in  January, 
1885,  Bates  went  east,  and  did  not  return  until  about  the 
1st  of  March.  The  balance  of  the  purchase  price  was 
due  to  Gwynn  on  or  about  the  14th  of  January,  1885. 
Before  that  day  arrived  the  Wilsons,  beUeving  that 
Gwynn,  in  violation  of  his  contract,  had  taken  from  the 
property  more  than  sufficient  money  to  pay  this  balance, 
and  in  order  to  get  time  to  investigate,  obtained  from 
Gwynn  an  extension  of  the  time  to  March  3,  1885.  The 
balance  due  to  Moynaban  was  paid  in  accordance  with 
the  terms  of  the  agreement  with  him.  Bates  being  ab- 
sent, nothing  was  done  by  the  Wilsons  to  protect  their 
rights  as  against  Gwynn  until  his  return.  In  the  inter- 
val Gwynn  actually  realized  from  the  property  more 
than  $20,000.  When  Bates  returned,  he  determined  to 
commence  suit  against  Gwynn  at  once  to  recover  this 
money.  As  a  first  step,  however,  it  was  thought  neces- 
sary to  obtain  the  deed,  which  was  still  in  the  First  Na- 
tional Bank  in  escrow.  A  bill  was  filed  in  the  district 
court  of  Arapahoe  county,  and  an  injunction  obtained 
restraining  Gwynn  from  working  the  property,  and  also 
enjoining  the  First  National  Bank  from  paying  over  to 
Gwynn  the  amount  of  money  which  was  then  deposited, 
for  the  purpose  of  obtaining  possession  of  the  deed. 
Gwynn  appeared  and  answered  the  complaint,  setting  up 
as  defenses  that,  by  the  failure  of  the  Wilsons  to  pay  the 
purchase  price  in  accordance  with  the  terms  of  the  con- 
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tract,  they  had  forfeited  their  interest  in  the  property, 
and  that  the  subsequent  payment  to  the  bank  was  not  a 
good  payment,  because  the  bank  was  enjoined  from  pay- 
ing the  money  over  to  him.  This  suit  was  settled  by  the 
practical  surrender  to  Gwynn  of  all  that  he  claimed. 

Defendants  insist  that  Bates  was  guilty  of  a  violation 
of  his  agreement  to  defend  the  title  to  the  property,  and 
protect  the  interest  of  the  Wilsons,  because  the  compro- 
mise was  made  upon  the  unjust  terms  demanded  by 
Gwynn.  It  is  clear,  however,  from  the  evidence,  that 
the  Wilsons  settled  with  full  knowledge  of  their  rights, 
believing  that  it  would  be  best  to  obtain  possession  of  the 
mine  upon  any  terms  rather  than  enter  into  protracted 
litigation.  By  the  settlement  they  received  one-third  of 
the  net  proceeds  which  Gwynn  realized  from  the  mines; 
it  being  conceded  that  the  one- third  belonged  to  them, 
as  owners  of  the  Moynahan  interest.  This  amounted  to 
about  $3,500.  After  this  settlement,  the  parties  acquired 
undisputed  possession  of  the  property,  and  immediately 
began  the  prosecution  of  the  enterprise  under  their  con- 
tract. Bates  began  to  take  the  necessary  steps  to  obtain 
patents  for  the  property.  He  also  continued  the  prose- 
cution of  the  suit  in  equity  brought  to  foreclose  the 
McBride,  trust-deed. 

Prior  to  April  1,  1885,  after  some  discussion,  the  par- 
ties agreed  to  organize  a  body  corporate  for  the  purpose 
of  conducting  their  common  business.  On  or  about  April 
T,  1885,  a  certificate  of  incorporation  was  prepared  by 
Bates,  which  was  executed  by  him  and  by  the  Wilsons 
upon  that  day.  On  account  of  the  importance  of  this 
instrument  as  evidence,  and  the  effect  which  it  is  claimed 
to  have  upon  the  rights  of  the  parties,  the  material  parts 
of  the  certificate  are  here  stated  in  full:  **  First  The  cor- 
porate name  of  said  company  is  The  Woodmas  of  Alston 
Mining  Company.  Second.  The  object  of  such  corporation 
is  the  working,  operating,  buying  and  selling  ore,  and  leas- 
ing mines  of  gold  and  silver,  in  Park  and  other  counties,  in 
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Colorado;  buying,  selling  and  smelting  ore  in  all  parts  of 
Colorado;  and  doing  a  general  mining  business  in  said 
state.  Third.  The  capital  stock  is  $500,000,  divided  into 
fifty  thousand  shares,  of  $10  for  each  share,  divided  half 
and  half  between  the  parties.  Fourth,  The  company 
shall  exist  for  fifty  years.  Fifth.  That  the  affairs  and 
management  of  said  corporation  are  to  be  under  the  con- 
trol of  Alfred  H.  Wilson,  president,  financial  agent  and 
treasurer;  Eandall  W.  Wilson,  vice-president;  and  George 
0.  Bates,  attorney,  secretary  and  accountant, —  who  are 
selected  to  act  as  such  officers  to  manage  the  affairs  and 
concerns  of  such  corporation  until  May  1, 1886.  Sixth.  The 
operations  of  said  corporation  to  be  carried  on  in  Park 
county.  The  principal  place  and  business  office  is  lo- 
cated at  Alma,  with  a  branch  office  in  Denver.  Sev- 
enth. The  president,  vice-president  and  attorney  have 
power  to  make  by-laws  as  they  deem  proper,  and  no  stock 
shall  be  issued  or  delivered  except  by  their  joint  action 
in  writing. "  This  certificate  was  duly  executed,  acknowl- 
edged, and  filed  in  the  office  of  the  secretary  of  state, 
and  a  copy  thereof  in  the  office  of  the  clerk  and  recorder 
of  Park  county.  Upon  the  following  day  a  deed  was 
made  and  executed  by  the  Wilsons,  conveying  to  the 
body  corporate  the  entire  property  acquired  from  Gwynn 
and  Moynahan.  The  consideration  expressed  in  the  deed 
is  $500,000.  This  sum  represented  the  entire  capital 
stock  of  the  company.  This  deed  was  duly  recorded.  At 
the  time  the  deed  was  made  the  corporation  had  not  been 
organized. 

After  filing  the  certificate,  and  until  the  bringing  of 
this  suit,  the  business  of  these  parties  seems  to  have  been 
conducted  in  the  name  of  this  corporation,  to  wit,  The 
Woodmas  of  Alston  Mining  Company. 

Bates  spent  a  considerable  portion  of  his  time  at  Alma 
in  the  business  of  the  company.  He  continued  to  take 
the  steps  deemed  to  be  necessary  by  him  to  obtain  pat- 
ents for  the  property.    It  appears^  however,  that  at  about 
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this  time  the  parties  decided  not  to  apply  for  patents 
until  after  the  sale  under  the  trust-deed.  The  mines 
were  worked  with  varying  success.  Mary  Barker  Bates 
was  recognized  by  the  Wilsons  as  a  party  in  interest. 
Bates  appears  to  have  taken  several  hundred  dollars  with 
the  consent  of  the  defendants. 

In  May,  1885,  Bates  obtained  a  decree  of  foreclosure  of 
the  McBride  trust-deed.  By  this  decree  it  was  adjudged 
that  there  was  due  to  McBride  the  sum  of  $1,916,  and  it 
was  further  adjudged  that,  if  the  defendant,  the  Great 
West  Mining  Company,  should  fail  to  pay  this  sum  and 
costs  of  suit  within  thirty  days  from  the  date  of  decree, 
then  the  property  should  be  sold.  Under  this  decree  the 
property  was  advertised  to  be  sold  at  Alma  upon  the  15th 
day  of  August,  1885.  William  M.  Burns,  sheriff  of  that 
county,  was  appointed  a  special  master  in  chancery  to 
make  the  sale.  The  defendant  Alfred  H.  Wilson  and 
Gteorge  C.  Bates  attended  the  sale.  Prior  to  that  time, 
no  serious  controversy  appears  to  have  arisen  between 
the  parties.  It  had  been  claimed  by  defendants  that  they 
had  been  misled  in  executing  the  articles  of  incorpora- 
tion, with  the  clause  therein  declaring  that  the  stock 
should  be  ^*  divided  half  and  half  between  the  parties." 
They  contended  that  Bates  was  to  i^eceive  but  one-third 
of  the  capital  stock,  and  that  his  right  to  any  interest 
therein  was  entirely  dependent  upon  his  performance  of 
the  contract  entered  into  at  the  time  the  original  pur- 
chsise  was  made.  It  appears,  however,  that  this  con- 
troversy did  not  seriously  interfere  with  the  relations  of 
the  parties,  and  that  they  continued  their  operations  to- 
ijether,  the  same  after  as  before  the  misunderstanding 
arose.  Upon  the  day  of  the  sale  Bates  did  not  have  the 
money  to  pay  the  amount  of  the  decree.  He  therefoi-e 
proposed  to  Wilson  to  bid  for  the  property  the  amount 
iound  due  by  the  court,  in  the  name  of  his  client  Duncan 
McBride.  His  purpose  seems  to  have  been  to  bid  in  the 
property,  and  afterwards  secure  the  certificate  of  pur- 
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chase  from  McBride,  before  the  time  to  redeem  had  ex- 
pired, for  the  benefit  of  the  company.  He  claimed  that, 
under  his  arrangement  with  McBride,  he  could  control 
the  certificate.  Wilson  objected  to  this  course.  He  pro- 
posed to  buy  the  property  individually.  Bates  would  not 
consent.  Finally  it  was  agreed  that  Wilson  should  bid 
as  president  of  the  Woodmas  of  Alston  Mining  Com- 
pany, and  buy  the  property  for  the  company. 

Before  the  sale  took  place  it  had  been  arranged  be- 
tween Wilson  and  the  special  master  that  the  money 
should  be  paid  to  him  some  day  thereafter.  The  sale 
was  made  and  the  property  was  sold  to  the  corporation 
for  the  sum  of  $2,300.  After  the  sale,  Wilson  demanded 
that  Bates  should  provide  the  money  to  pay  for  the  prop- 
erty, as  he  had  agreed  to  do  under  the  contract.  This 
he  would  not  or  could  not  do.  Wilson  refused  after- 
wards to  pay  his  bid.  In  his  testimony  he  states,  as  a 
reason  for  his  refusal;  that  he  had  become  satisfied  that 
the  trust-deed  had  been  paid;  that  nothing  was  due 
thereon;  and  that  he  desired  an  opportunity  to  investi- 
gate. After  this  attempted  sale,  the  parties  continued 
the  business  of  working  the  mines  as  before.  A  resale 
was  ordered,  which  was  advertised  to  take  place  upon 
October  16th.  Bates  and  defendant  Alfred  H.  Wilson, 
accompanied  by  counsel,  attended  the  second  sale.  Bates 
again  proposed  to  bid  off  the  property  for  the  amount  of 
the  decree,  in  the  name  of  his  client  McBride.  To  this 
Wilson  strenuously  objected,  and  a  serious  controversy 
arose  between  the  parties.  They  were  not  able  to  agree 
as  to  the  manner  of  conducting  the  sale.  When  the 
property  was  offered  by  the  special  master,  Wilson  bid 
for  the  property  the  sum  of  $2,600.  He  then  demanded 
that  the  master  should  immediately  deliver  to  him  a  cer- 
tificate of  sale.  The  master  declined  to  do  this  until  the 
money  had  been  paid  to  him,  assigning,  as  a  reason,  that 
Wilson  had  failed  to  complete  his  bid  and  pay  the  money 
at  the  first  sale.    As  a  result  of  this  controversy,  Wil- 
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son  was  permitted  to  withdraw  his  bid,  and  made  a  sec- 
ond bid,  which  was  also  withdrawn,  because  the  master 
again  refused  to  deliver  the  certificate  until  he  had  re- 
ceived the  money.  The  property  was  again  offered  for 
sale,  and  was  bid  off  by  Wilson  individually,  and  the 
money  paid  over.  Bates  violently  objected  to  this  course, 
and  threatened  to  have  the  sale  set  aside,  but  upon  what 
grounds  it  does  not  appear.  Wilson  was  permitted  to 
withdraw  his  money,  and  the  property  was  thereupon 
again  offered.  Bates  bid  the  amount  of  the  decree  in 
the  name  of  McBride,  and  received  the  certificate  of 
sale.  This  certificate  was  forwarded  by  Bates  to  his 
client.  Whether  any  arrangement  was  made  by  him  to 
pay  to  McBride  the  amount  due  him,  and  take  the  cer- 
tificate before  the  time  for  redemption  should  expire, 
does  not  clearly  appear. 

Prior  to  the  sale,  a  serious  controversy  had  arisen  be- 
tween the  parties.  The  defendants  first  insisted  that  the 
complainant  Mary  Barker  Bates  had  no  interest  in  the 
property,  either  as  a  stockholder  or  otherwise.  They 
also  claimed  that  Bates  was  without  a  present  interest  in 
the  property,  for  the  reason  that  his  interest  was  condi- 
tional, and  could  not  vest  until  he  had  performed  his 
contract,  obtained  patents  for  the  property,  and  provided 
for  the  payment  of  the  McBride  trust-deed.  It  appeai-s 
that,  at  or  about  the  time  of  the  sale,  the  defendants  had 
refused  to  permit  Bates,  or  any  one  representing  him,  to 
enter  upon  the  premises.  Thereupon,  and  on  the  I7th 
of  October,  1885,  this  suit  was  begun. 

The  action  was  originally  brought  by  the  complainants, 
as  the  owners  of  one-half  of  the  capital  stock  of  the 
company.  Their  claim  to  relief  was  entirely  predicated 
upon  their  relations  to  the  corporation  as  stockholders. 
They  alleged  that  they  were  the  owners  of  one-half  of 
the  capital  stock;  that  the  defendants  denied  their  inter- 
est, and  interfered  with  the  exercise  of  their  rights. 
They  prayed  for  an  injunction,  for  the  appointment  of  a 
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receiver,  and  for  other  relief.  A  writ  of  injunction  was 
issued  at  the  time  the  bill  was  filed,  and  afterwards,  upon 
motion,  Nathan  S.  Hurd  was  appointed  receiver  of  the 
property.  To  the  complaint  a  demurrer  was  first  inter- 
posed, which  was  overruled,  and,  after  the  appointment 
of  a  receiver,  the  defendants  answered. 

By  their  answer,  most,  if  not  all,  of  the  material  alle- 
gations of  the  complaint  were  put  in  issue.  As  affirma- 
tive matter,  it  was  averred  that  a  contract  had  been 
entered  into  between  the  defendants  and  Bates  substan- 
tially the  same  in  its  terms  as  the  contract  already  recited, 
except  that  the  interest  which  Bates  was  to  acquire  was 
an  undivided  one-third  interest,  and  the  further  impor- 
tant exception  that  the  performance  of  all  of  his  cove- 
nants and  agreements  was  a  condition  precedent  to  his 
obtaining  any  interest  whatever  in  the  property.  There 
are  many  allegations  which  charge  Bates  with  misrepre- 
sentation, misconduct,  fraud  and  bad  faith.  As  these 
allegations  are  not  sustained  by  the  evidence,  they  are 
not  deemed  material.  All  the  material  allegations  of  the 
answer  were  put  in  issue  by  the  replication.  The  trial 
was  had  upon  all  the  issues  presented  by  the  pleadings. 
A  very  large  part  of  the  testimony  was  taken  prior  to  the 
11th  of  February,  1886,  upon  which  day  George  0.  Bates 
died. 

March  23d,  by  leave  of  court,  an  amended  complaint 
was  filed  by  Mary  Barker  Bates,  as  surviving  plaintiff, 
in  her  own  right,  and  as  widow  and  only  heir  at  law  and 
executrix  to  the  last  will  and  testament  of  George  C. 
Bates,  deceased.  In  this  complaint  the  contract  alleged 
to  have  been  entered  into  by  George  0.  Bates  in  his  life- 
time is  set  forth  in  detail.  It  is  also  alleged  that,  pursu- 
ant to  said  contract,  the  plaintiff  had  caused  to  be  pre- 
pared an  application  for  patents  upon  the  property,  and 
presented  the  same  to  Alfred  H.  Wilson,  as  president  of 
the  corporation,  with  the  request  that  he  duly  sign  the 
same,  but  he  refused  so  to  do.    It  is  further  alleged  that 
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the  plaintiff  was  ready  and  able  to  carry  out  all  the  terms 
of  the  agreement,  and  ready  and  willing  to  pay  the 
amount  due  McBride,  and  to  obtain  the  certificate  of  sale 
for  the  use  of  the  company;  that  the  costs  of  the  fore- 
closure and  sale,  amounting  to  $190,  had  been  duly  paid. 

June  14,  1886,  a  supplemental  complaint  was  filed  by 
leave  of  court,  in  which  it  is  alleged,  in  substance,  that 
since  the  filing  of  the  amended  complaint  the  plaintiflf 
had  purchased  the  McBride  certificate  of  sale  for  the 
benefit  of  the  defendant  corporation.  To  this  supple- 
mental complaint  the  defendants  answered  that  the  said 
certificate  had  not  been  acquired  by  the  said  plaintiff,  but 
by  Lewis  C.  Eockwell,  her  attorney,  for  the  purpose  of 
harassing  and  oppressing  the  defendants,  etc. 

Upon  the  trial  of  these  several  issues  it  appeared  that 
the  plaintiff  Mary  Barker  Bates  had,  through  her  attor- 
ney, Mr.  Rockwell,  entered  into  negotiations  with  Mc- 
Bride some  time  prior  to  April  14,  1886,  the  day  upon 
which  the  right  to  redeem  would  expire,  and  that  such 
certificate  was  actually  received  by  Eockwell  on  the 
morning  of  April  14,  1886;  that  he  then  went  directly  to 
the  residence  of  Alfred  H.  Wilson,  to  inform  him  that 
he  had  received  the  certificate;  that  Wilson  was  not  at 
home,  having  left  the  city  the  night  before  to  go  to  Park 
county  for  the  purpose  of  finding  Mr.  Burns  and  redeem- 
ing the  property  from  sale;  that  Wilson  did  pay  to  Burns 
the  amount  of  the  decree,  judgment  and  costs;  that  the 
master  thereafter  paid  the  same  into  court.  Before  the 
conclusion  of  the  trial  the  cei'tificate  was  presented  to 
and  filed  with  the  court  as  evidence  of  the  performance 
of  the  original  contract  between  the  parties.  At  the 
time  the  decree  was  rendered  the  situation  of  the  parties 
seems  to  have  been  about  as  follows:  Mrs.  Bates  had 
caused  the  application  for  patent  to  be  prepared  and  pre- 
sented to  the  defendants  to  be  signed  by  them  as  oflBcers 
of  the  corporation,  but  they  declined  to  sign  the  applica- 
tion.   The  certificate  of  purchase  had  been  obtained  from 
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McBride,  the  amount  doe  him  having  been  paid.  The 
certificate  was  tendered  to  the  court  for  the  benefit  of 
the  parties  in  interest.  The  property,  from  the  time  the 
suit  was  begun  until  the  decree  was  rendered,  had  been 
in  the  possession  of  and  operated  by  the  receiver.  It  ap- 
pears that  the  net  proceeds  of  the  property  during  the 
receivership  amounted  to  about  the  sum  of  $19,400.  By 
the  terms  of  the  decree  the  bill  of  complaint  was  dis- 
missed, the  receiver  was  directed  to  pay  over  to  Alfred 
H.  Wilson  and  Eandall  W.  Wilson  the  sum  of  $16,000, 
and  to  apply  the  balance  to  the  payment  of  the  costs  and 
expense  of  the  receivership.  From  this  decree  this  ap- 
peal was  taken. 

In  the  application  of  equitable  principles  to  the  facts 
stated,  it  is  necessary,  first,  to  determine  the  nature  of 
the  contract  entered  into  by  George  C.  Bates  and  Alfred 
H.  Wilson  and  Randall  W.  Wilson,  and  the  relations 
and  rights  of  the  parties  under  that  contract.  The  evi- 
dence tends  irresistibly  to  establish  the  fact  that  the 
terms  of  the  contract  were  settled  and  agreed  upon  be- 
fore or  at  the  time  the  negotiations  with  Gwynn  and 
Moynahan,  for  the  purchase  of  the  property,  began. 
The  conditions  upon  which  the  parties  were  to  join  in 
the  enterprise  were  clearly  and  well  defined.  The  mutual 
promises  which  sustained  and  supported  the  agreement 
were  clearly  understood.  The  negotiations  for  the  pur- 
chase werp  to  be  carried  on  by  Bates.  He  undertook  to 
acquire  the  title,  vested  in  Gwynn  and  Moynahan,  to- 
gether with  Gwynn's  right  to  purchase  the  trust-deed, 
upon  the  best  terms  that  could  be  secured.  The  Wil- 
sons did  not  agree  to  purchase  the  property  upon  any 
terms,  but  upon  terms  which  might  be  satisfactory  to 
them.  If  Bates  secured  favorable  propositions  from 
Gwynn  and  Moynahan,  then  the  Wilsons,  if  necessary, 
were  to  advance  money  sufficient  to  pay  the  entire  pur- 
chase price  of  the  property.  Having  secured  the  title  of 
Gwynn  and  Moynahan,  it  was  the  duty  of  Bates,  at  his 
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own  expense,  to  perfect  that  title  by  foreclosure  and  sale 
under  the  McBride  trust-deed,  and  also  to  obtain  letters 
patent  from  the  United  States. 

When  the  property  had  been  secured,  the  title  was  to 
be  held  by  Alfred  H.  Wilson  and  Randall  W.  Wilson, 
for  the  benefit  and  mutual  interest  of  all  concerned.  The 
relation  which  resulted  was  in  the  nature  of  a  mining 
partnership.  That  it  was  so  understood  by  the  parties 
is  clear  from  the  evidence  of  all  three,  as  to  the  reasons 
which  induced  them  to  form  a  corporation,  to  the  effect 
that  they  sought  to  avoid  liability  as  partners. 

The  contract  being  a  valid  one,  and  sustained  by  suffi- 
cient consideration,  and  having  been  entered  into  prior 
to  the  purchase,  it  necessarily  follows  that,  when  Gwynn 
and  Moynahan  conveyed  their  title  to  A.  H.  and  R.  W. 
Wilson,  the  property  was  acquired,  charged  with  a  trust 
of  which  the  three  parties  to  the  precedent  agreement 
were  beneficiaries.  The  subject  of  the  trust  was  the 
property  in  controveray.  The  terms  of  the  trust  were 
settled  by  the  contract.  The  rights  of  the  beneficiaries 
to  participate  in  the  proceeds  of  the  mines  were  depend- 
ent upon  the  performance  of  their  several  undertakings. 
Before  Bates  could  participate  in  the  proceeds  of  the 
property,  the  defendants  were  entitled  to  receive  the  en- 
tire amount  of  money  which  they  had  advanced  to  pay 
the  purchase  price.  When  that  sum  had  been  realized 
by  them,  Bates  was  entitled  to  be  reimbursed  for  the  ex- 
penditure made  by  him  in  and  about  obtaining  the  pat- 
ents and  the  satisfaction  of  the  trust-deed.  The  per- 
formance of  these  undertakings,  however,  were  none  of 
them  to  be  conditions  precedent  to  the  acquisition  of  an 
interest  in  the  enterprise.  If,  by  the  operation  of  the 
mines,  a  sufficient  amount  was  realized  to  pay  the 
amount  advanced  by  the  Wilsons,  as  cash  payments,  and 
the  balance  of  the  purchase  price  as  it  became  due,  they 
were  clearly  entitled  to  make  that  application.  If,  after 
the  payment  of  those  sums,  there  i*emained  sufficient  of 
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the  net  proceeds  to  pay  the  expense  of  obtaining  patents 
and  the  payment  of  the  McBride  trust-deed,  then  Bates 
became  entitled  to  such  proceeds.  The  interests  of  the 
parties,  after  the  terms  of  the  contract  had  been  settled 
and  agreed  upon,  and  the  property  acquired  pursuant 
thereto,  were  present,  and  not  contingent,  interests.  The 
parties  all  became  beneficiaries  by  virtue  of  the  contract, 
as  soon  as  the  legal  title  was  acquired.  That  this  was 
the  legal  effect  of  the  contract  is  manifest.  That  it  was 
so  understood  by  the  parties  is  afSrmed  and  emphasized 
by  nearly  every  written  communication  which ,  passed 
between  them  until  the  controveray  arose  which  preceded 
this  litigation.  Performance  of  the  several  covenants 
and  agreements  made  by  them  was  not  a  condition  prece- 
dent, but  a  condition  subsequent,  to  the  acquisition  of  an 
interest  in  the  enterprise.  It  was  a  condition  which  did 
not  affect  the  legal  title  of  the  parties,  but  their  right  to 
enjoy  the  equitable  interest  and  benefits  of  the  estate  cre- 
ated by  the  contract.  The  agreement  was  not  in  the 
nature  of  a  contract  by  the  Wilsons  to  sell  and  convey  to 
Bates  an  interest  in  the  property.  Bates  acquired  the 
interest  as  soon  as  the  property  was  purchased  pursuant 
to  the  contract.  This  suit  is  not  in  the  nature  of  a  suit 
for  specific  performance.  On  the  contrary,  it  is  a  suit 
brought  to  restrain  defendants  from  interfering  with 
complainants  in  the  enjoyment  of  the  beneficial  estate, 
the  right  to  which  sprang  into  being  as  soon  as  the  prop- 
erty was  acquired.  If  Bates  was  guilty  of  inequitable 
conduct,  if  the  complainants  failed  to  discharge  the  obli- 
gations imposed  by  the  contract,  the  interest  was  not 
thereby  forfeited.  The  defendants  could  not  arbitrarily 
terminate  the  trust.  This  could  be  done  only  by  suit,  in- 
volving an  accounting  and  the  settlement  and  adjust- 
ment of  the  rights  of  the  parties  as  beneficiaries,  as 
defined  by  the  terms  of  the  contract  itself.  If  it  appeared 
that  a  reasonable  time  had  elapsed,  and  that  Bates  had 
failed  to  perform  his  contract,  or  that  he  had  been  guilty 
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of  conduct  so  fraudulent  or  inequitable  as  to  warrant  a 
forfeiture  of  his  interest,  then,  by  decree,  the  trust  couM 
be  terminated,  and,  but  for  the  conveyance  to  the  corpo- 
ration, the  effect  of  which  will  be  discussed  hereafter,  the 
defendant  declared  to  be  vested,  not  only  with  the  legal 
title,  but  with  the  beneficial  estate  as  well.  It  is  clear 
that  the  parties  proceeded,  under  the  contract,  from  De- 
cember to  April,  with  a  clear  understanding  of  their 
mutual  rights  and  duties. 

The  next  question  presented  is  the  effect  upon  the 
rights  of  the  parties,  resulting  from  the  attempt  to  or- 
ganize a  corporation.  If  a  body  corporate  was  in  fact 
created,  and  if  by  the  conveyance  of  the  legal  title  to  that 
body,  which  was  made  by  the  Wilsons,  the  corporation 
actually  acquired  the  property,  the  effect  of  that  trans- 
action would  be  clear  and  unmistakable.  The  corpora- 
tion would  then  have  become  trustee  in  place  of  A.  H. 
and  R.  W.  Wilson.  Such  is  always  the  relation  between 
a  body  corporate  and  its  stockholders.  The  interest  of 
the  parties  in  the  capital  stock  of  the  company  should 
then  have  been  taken  and  considered  as  a  substitute  for 
their  interest  in  the  body  of  the  property  itself.  Instead 
of  beneficiaries  under  a  trust,  their  legal  status  became 
that  of  stockholders  of  a  corporation. 

First,  then,  was  a  body  corporate  in  fact  created?  This 
may  well  be  doubted.  It  is  unnecessary  to  define  or  dis- 
cuss the  nature  of  a  corporation  in  this  connection.  In 
this  state,  corporations  are  organized  under  the  general 
laws,  and  are  therefore  creatures  of  statute,  and  can  be 
brought  into  existence  only  by  substantial  compliance  * 
with  statutory  provisions.  The  statute  is  in  the  nature 
of  a  general  grant  of  the  right  to  exercise  corporate  fran- 
chises to  such  persons  as  may  comply  with  its  terms. 
The  certificate  of  incorporation  constitutes  the  evidence 
of  the  acceptance  of  the  terms  and  conditions  contained 
in  the  statute.  After  it  has  been  duly  filed,  it  is  the  only 
evidence  of  the  existence  of  a  corporation  de  jure.    The 
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requisites  of  the  certificate  are  clearly  stated  in  the  sec- 
ond section  of  the  statute.     Gen.  St.  1883,  §  238. 

If  any  one  of  these  statutory  requirements  is  omitted, 
such  omission  is  a  fatal  defect,  and  confers  no  de  jure 
right  to  exercise  corporate  franchises.  Tested  by  this 
provision  of  the  statute,  the  certificate  in  question  is 
clearly  insufficient.  Disregarding  the  omissions,  which 
may  be  considered  as  mere  irregularities,  upon  examina- 
tion it  will  'je  found  that  one  of  the  essential  requisites 
of  corporate  existence  does  not  appear.  It  contains  no 
provision  for  directors,  trustees  or  any  governing  body. 
By  its  fifth  provision  the  control  and  management  of  its 
affairs  are  vested  in  Alfred  H.  Wilson,  president,  Randall 
W.  Wilson,  vice-president,  and  George  C.  Bates,  attor- 
ney, etc.  These  officers  can  in  no  sense  be  regarded  as  a 
board  of  directors.  In  all  regularly  constituted  corpora- 
tions they  are  elected  by  and  are  executive  officers  of  the 
board  of  directors  or  trustees.  The  corporation  consists 
of  its  shareholders.  The  control  of  its  affairs  is  vested 
in  a  board  of  directors.  The  shareholders  elect  this  board, 
except  for  the  first  year.  The  number  of  directors  and 
their  names  for  the  first  year  must  be  inserted  in  the 
certificate.  The  body  corporate  can  be  regularly  organ- 
ized only  by  and  through  its  directors  or  trustees.  It  is 
their  duty  to  select  the  officers,  who  in  this  instance  are 
named  in  the  certificate.  This  corporation  was  not  reg- 
ularly organized.  The  legal  right,  therefore,  to  exercise 
franchises  as  a  corporation  de  jure  was  not  secured.  If 
the  defendants  were  in  a  position  to  question  the  valid- 
ity of  the  certificate  in  question,  or  to  challenge  the  right 
of  the  corporation  to  exercise  corporate  franchises,  or  its 
capacity  to  take  title  to  property,  they  might  success- 
fully do  so.  Mining  Co,  v,  Herkimery  46  Ind.  142;  Reed 
V.  Railroad  Co.  50  Ind.  342;  Harris  v.  McGregor,  29 
Gal.  124;  People  v.  Self  ridge,  52  Cal.  331;  State  v.  Cen- 
traly  etc.  Ass%  29  Ohio  St.  399;  Abbott  v.  Refining  Co. 
4  Neb.  416;  Stowe  v.  Flagg,  72  III.  397;  Bigelow  v.  Greg- 
cry^  73  111.  197;  Dojfle  v.  Mizner,  42  Mich.  332. 
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But  can  the  defendants  be  permitted  to  raise  this  ques- 
tion? They  participated  in  the  organization  of  this  com- 
pany. They  conveyed  the  property  in  controversy  to 
the  company.  For  many  months  they  conducted  the 
common  business,  in  the  name  of  and  as  officers  of  the 
company.  Until  after  the  institution  of  this  suit,  they 
never  questioned  its  legal  existence.  Ai^e  they  not  es- 
topped from  denying  the  existence  of  the  body  corporate 
as  a  corporation  de  facto?  This  question  must  be  an- 
swered in  the  affirmative.  The  principles  which  must 
control  in  the  determination  of  this  question  have  already 
been  settled  by  this  court  in  Duggan  v.  Investment  Co. 
11  Colo.  113.  The  following  authorities  also  lay  down  a 
like  doctrine:  Baker  v.  Neff,  Y3  Ind.  68;  Close  v.  Olen- 
wood  Cemetery y  107  U.  S.  466;  Hasenritter  v.  Kirch- 
hoffer,  79  Mo.  239;  Tayl.  Corp.  §  145  et  seq. 

The  rule  and  the  reason  for  it  cannot  be  better  stated 
than  in  the  language  of  Oooley,  J.,  in  Swartwout  v. 
Railroad  Co.  24  Mich.  389:  **It  will  be  seen  that  the 
associates,  under  a  statute  which  authorized  them  to 
incorporate  themselves,  had  taken  steps  for  that  pur- 
pose, had  assumed  that  the  purpose  was  accomplished, 
and  had  for  some  time  exercised  corporate  powers.  The 
defendant  was  one  of  their  number.  He  had  acted  with 
the  rest  in  laying  claim  to  corporate  authority,  and  he 
had  made  payments  on  the  assumption  that  the  claim  was 
well  based.  *  *  *  The  original  associates,  together 
with  those  with  whom  they  became  united  by  the  con- 
solidation, were  unquestionably  a  corporation  de  facto, 
whether  they  were  such  dejure  or  not;  and,  as  a  corpo- 
ration in  view  of  the  facts  in  proof,  it  .is-  reasonable  to 
presume  they  had  contracted  debts  and  incurred  obliga- 
tions. *  *  *  Where  there  is  thus  a  corporation  de 
facto,  with  no  want  of  legislative  power  to  its  due  and 
legal  existence;  where  it  is  proceeding  in  performance 
of  corporate  functions,  and  the  public  are  deahng  with 
it  on  the  supposition  that  it  is  what  it  professes  to  be, 
and  the  questions  suggested  are  only  whether  there  has 
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been  exact  regularity  and  strict  compliance  with  the  pro- 
visions of  the  law  relating  to  incorporation, — it  is  plainly 
a  dictate  alike  of  justice  and  of  public  policy  that,  in 
controversies  between  the  de  facto  corporation  and  those 
who  have  entered  into  contract  relations  with  it  as  cor- 
porators or  otherwise,  such  questions  should  not  be  suf- 
fered to  be  raised." 

The  principles  established  by  these  authorities  are 
clearly  applicable  to  this  case.  It  necessarily  follows  that 
defendants  cannot  now  question  the  corporate  capacity 
of  the  Woodmas  of  Alston  Mining  Company  to  take 
title  to  the  property  in  controversy,  or  that  the  title  to 
the  property  is  actually  vested  in  that  company  by  the 
deed  executed  by  them. 

This  de  facto  corporation,  therefore,  became,  and  is 
now,  the  representative  of  all  the  parties.  Instead  of 
being  beneficiaries,  with  an  interest  in  the  property,  the 
parties  have  become  stockholders  in  the  corporation,  and 
as  stockholders  their  rights  are  to  be  determined.  The 
effect  of  the  declaration  of  the  rights  of  the  parties  in 
the  capital  stock  contained  in  the  certificate  as  a  contract 
need  not  be  determined.  The  fact  that  it  appears  in  an 
instrument,  executed  before  the  body  corporate  was  cre- 
ated, is  not  material.  The  arrangement  was  participated 
in  by  the  entire  constituency  of  the  company.  This  be- 
ing so,  it  is  obngatory  upon  all  parties  in  interest,  and, 
having  been  acted  upon  by  all  the  members  which  con- 
stituted the  corporation,  no  one  of  them  can  be  heard  to 
deny  that  it  is  binding  upon  the  corporation  itself.  The 
effect  of  this  declaration,  as  an  item  of  evidence,  is  not 
so  clear.  The  language  used  by  the  parties  is  as  follows: 
"  The  capital  stock  is  $500,000,  divided  into  fifty  thousand 
shares,  of  $10  for  each  share,  divided  half  and  half  be- 
tween the  parties."  There  were  three  parties,  and  the  ex- 
pression, "divided  half  and  half  between  the  parties," 
standing  alone  and  unexplained,  is  without  significance, 
unless  construed  to  mean  *^  equally  between  the  parties." 
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Bates  claimed  to  be  entitled  to  one-balf  the  capital  stock. 
On  the  other  hand,  the  Wilsons  insist  that  his  interest 
was  to  be  but  one-third.  In  the  light  of  the  evidence  and 
all  the  circumstances  of  the  case,  an  equal  division  seems 
just  and  equitable,  and  upon  this  basis  the  rights  of  the 
parties  will  be  finally  determined.  For  the  reasons  which 
have  been  stated,  the  partitas  must  be  permitted  to  work 
out  their  equities  in  the  property  in  controversy  through 
the  form  and  by  the  means  of  the  corporate  organiza- 
tion. 

This  fact,  however,  is  by  no  means  conclusive  upon 
the  issues  in  this  case.  These  remain  practically  the 
same.  The  entire  body  of  the  capital  stock  is  substituted 
in  place  of  the  property.  If,  as  has  been  stated,  at  the 
time  this  suit  was  instituted.  Bates  had  been  guilty  of 
inequitable  or  fraudulent  misconduct;  if  a  reasonable 
time  had  elapsed,  and  complainants  had  failed  to  dis- 
charge the  contract  obligations  imposed  upon  them;  if, 
by  reason  of  their  omission  to  institute  the  necessary 
proceedings  to  perfect  the  title  to  the  property,  by  secur- 
ing patents,  or  through  the  purchase  under  the  McBride 
trust-deed,  the  defendants  have  sustained  injury  which 
cannot  be  compensated, —  then,  notwithstanding  the  or- 
ganization of  a  corporation,  the  declarations  as  to  the 
division  of  the  capital  stock,  the  subsequent  conveyance 
of  the  property  to  the  corporation,  and  the  conduct  of  the 
parties  under  the  corporate  organization,  it  was  still  com- 
petent for  the  court  to  find  that  the  equities  were  with 
the  defendants,  and  not  with  the  plaintiffs.  No  extended 
discussion  of  these  propositions  is  necessary.  The  facts 
must  be  considered  in  connection  with  the  construction 
which  has  been  given  to  the  original  contract  between 
the  parties.  It  was  not  the  duty  of  the  court  below  to 
determine  the  right  of  complainant  to  acquire  an  interest 
in  the  property,  but  her  right  to  enjoy  the  benefits  of  an 
interest  already  vested.  Time  was  not  of  the  essence  of 
the  contract.    Performance  was  not,  had  not  been  made. 
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a  conditJou  precedent  by  the  parties.  A  decree,  therefore, 
which,  in  effect,  forfeited  the  estate  and  the  beneficial 
interest  of  complainant,  was  inequitable,  unless  unavoid- 
able. If,  in  equity  and  good  conscience,  a  decree  could 
have  been  rendered  defining  the  rights  of  the  parties,  and 
providing  for  their  enforcement  through  the  corporate 
organization;  if,  by  an  accounting,  the  interests  of  all 
could  have  been  fairly  settled  without  prejudice  to  the 
rights  of  any,  or  violation  of  the  original  contract, —  then 
this  course  should  have  been  adopted.  That  such  a  de- 
cree should  have  been  rendered  will  be  clear,  upon  a 
brief  consideration  of  the  facts. 

Bates  did  not  make  application  for  letters  patent,  as 
he  had  agreed  to  do.  It  appears,  however,  that,  by  an 
arrangement  between  the  parties,  this  application  was 
postponed  until  after  the  sale  under  the  decree  could  be 
had.  It  further  appears  that,  before  the  close  of  the  trial, 
the  present  complainant,  having  taken  the  necessary 
steps,  as  must  be  presumed,  presented  the  application  to 
the  defendants,  as  officers  of  the  company,  with  the  re- 
quest that  the  same  be  executed  in  order  that  she,  in  her 
own  right  and  as  the  representative  of  her  deceased  hus- 
band, might  institute  proceedings  to  secure  patents  in 
compliance  with  the  contract.  The  contention  of  de- 
fendants, that  the  postponement  of  the  application  had 
resulted  in  expensive  litigation,  is  not  sustained  by  the 
evidence.  On  the  contrary,  it  appeal's,  from  the  testi- 
mony of  Alfred  H.  Wilson  himself,  that  adverse  claims 
were  expected  at  the  time,  or  soon  after  the  property  was 
purchased. 

Again,  at  the  first  sale  under  the  decree  of  foreclosure, 
the  property  was  purchased  by  the  Wilsons,  as  officers 
of  the  corporation.  The  only  reason  given  by  Alfred  H. 
Wilson  for  his  failure  to  complete  the  purchase,  by  the 
payment  of  the  money,  is  that  he  believed  nothing  was 
due  upon  the  trust-deed,  and  he  wanted  time  to  investi- 
gate. It  is  true  that  Bates  had  failed  to  provide  the 
VoL.XIV-11 
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money  to  bid  in  the  property  in  the  naanner  insisted  upon 
by  the  Wilsons.  He  had,  however,  proposed  to  purchase 
it  in  the  name  of  his  client,  undertaking  to  secure  the 
certificate  thereafter,  for  the  benefit  of  the  company. 
How  this  was  to  be  done  could  not  be  questioned  by  de- 
fendants. His  interest  to  secure  the  benefit  of  the  fore- 
closure was  equal  with  their  own.  As  officers  de  facto 
of  the  corporation,  they  had  the  right  to  redeem,  and 
could  not  have  been  prejudiced  by  the  course  proposed  by 
Bates,  until  the  equity  of  redemption  had  expired.  Not- 
withstanding his  failure  to  provide  the  sum  required,  the 
parties  continued  their  business  as  before. 

Again,  at  the  second  sale.  Bates  proposed  to  pursue  the 
same  course.  The  right  to  purchase,  either  as  an  indi- 
vidual or  as  an  officer  of  the  company,  was  clearly  open 
to  Wilson.  At  that  time  controversy  had  arisen  between 
the  parties,  and  he  was  acting  under  the  advice  of  coun- 
sel. Notwithstanding  the  opportunity  to  purchase,  he 
permitted  Bates  to  bid  in  the  property  in  the  name  of  his 
client,  and  to  take  the  certificate  of  sale.  Subsequently, 
and  before  the  trial  was  completed,  the  certificate  was 
obtained  for  the  benefit  of  the  company.  It  is  true  that 
the  Wilsons  redeemed  the  property  from  sale  by  payment 
of  the  amount  of  the  decree.  This  was  done  by  them, 
however,  without  any  eflfort  on  their  part  to  ascertain 
whether  the  certificate  was  or  could  be  obtained  for  the 
benefit  of  the  parties  in  interest.  It  was  also  done  after 
this  litigation  was  begun,  under  the  advice  of  counsel, 
acting  undoubtedly  upon  the  theory  that  performance  of 
the  original  contract  by  complainant  was  a  condition 
precedent  to  acquiring  any  interest  in  the  property;  that 
the  corporate  organization  was  fraudulent  and  illegal, 
and  could  be  ignored;  and  that  defendants  were  the  own- 
ers of  the  entire  property.  This  theory  cannot  be  adopted 
by  this  court.  The  evidence  contained  in  the  record  is 
very  voluminous,  and  seems  to  extend  to  every  issue 
which  has  been  discussed,  or  which  is  raised  by  the  plead- 
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ings.  There  has  been  no  suggestion  in  behalf  of  either 
party  that  there  is  other  evidence  which  should  be  sub- 
mitted before  the  case  is  finally  determined.  The  form 
of  the  decree  to  be  entered  by  the  court  below  is  therefore 
outlined  to  some  extent  by  this  court. 

The  judgment  of  this  court  is  that  the  decree  of  the 
court  below  be  reversed,  and  that  a  decree  be  entered  in 
accordance  with  the  views  hereinbefore  expressed.  Such 
decree  should  be  so  framed  as  to  restrain  defendants  from 
interfering  with  plaintiff  in  the  exercise  of  her  right  as  a 
stockholder  of i,he  defendant  corporation,  or  from  pre- 
venting her  from  making  application  for  patents,  in  the 
name  of  and  through  the  corporate  organization,  and 
should  require  defendants,  as  officers  of  that  company, 
to  execute  all  papers  necessary  in  that  behalf.  It  should 
provide  for  an  accounting  between  the  parties,  upon 
which  accounting,  among  other  matters,  all  sums  ex- 
pended by  defendants  in  the  purchase  of  the  property 
should  be  allowed,  including  the  amount  paid  to  redeem 
from  the  sale  under  the  foreclosure  decree;  also  all  sums 
expended  in  the  operation  and  development  of  the  prop- 
erty. The  amount  paid  by  complainant  to  secure  the 
certificate  of  sale  should  be  allowed  to  her  unless  already 
returned.  The  decree  should  also  provide  that,  after 
United  States  patents  have  been  obtained,  all  sums  nec- 
essarily expended  by  Bates  in  his  life-time  in  that  behalf 
should  be  allowed  to  complainant;  that  all  further  sums 
necessarily  expended  in  obtaining  the  patents  be  charged 
against  the  interest  of  complainant;  and  that,  after  such 
accounting,  the  net  proceeds  of  the  property  be  divided 
between  the  parties  according  to  their  respective  inter- 
ests in  the  capital  stock  of  the  defendant  corporation,— 
the  interest  of  complainant  being  one-third,  and  that  of 
defendants  two- thirds;  the  trial  court  to  make  such  or- 
ders, in  respect  to  the  continuance  or  discharge  of  any 
receiver  in  the  action,  as  the  rights  and  interests  of  the 
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several  parties  and  equity  and  good  conscience  may 
require  in  the  premises. 

Richmond  and  Reed,  CO.,  concur. 

Per  Curiam,  For  the  reasons  stated  in  the  foregoing 
opinion  the  decree  is  reversed,  and  the  cause  remanded 
for  the  entry  of  a  decree,  and  further  proceedings  in 
accordance  with  the  views  and  suggestions  therein  ex- 
pressed. 

Reversed. 

Chief  Justice  Helm  not  sitting. 


Arnold  et  al.  v.  Woodward. 

1.  A  Judgment  in  Favor  op  a  Landlord  Against  His  Tenant  for 

Possession,  No  Bar  to  an  Action  by  an  Heir  op  the  Tenant 
Against  the  Landlord  Under  a  Claim  op  Title.—  A  judgment 
in  ejectment,  by  a  landlord  against  his  tenant  for  breach  of  the 
conditions  of  the  lease,  will  not  bar  a  subsequent  action  against 
the  landlord  bj  an  heir  of  the  tenant  to  recoyer  the  land,  on  the 
ground  that  a  patent  therefor  was  issued  to  the  tenant  during  his 
tenancy,  as  in  the  former  action  the  tenant  was  estopped  to  deny 
his  landlord's  title. 

2.  The  Possession  op  the  Landlord  Recognized  by  the  Institu- 

tion OP  Suit  by  the  Heir. —  The  bringing  of  the  action  by  the 
heir  of  the  tenant  is  a  sufficient  recognition  that  the  relation  of 
landlord  and  tenant  had  been  terminated,  so  as  to  entitle  the  heir 
to  sue  for  possession  under  the  patent,  where  the  landlord  was,  and 
had  been  for  years,  in  possession  under  the  judgment  in  the  former 
action. 

8.  Construction  op  the  Clause,  **  A  Claim  and  Color  op  Title 
Made  in  Good  Faith."  —  Under  General  Statutes,  section  2186, 
requiring  *'a  claim  and  color  of  title  made  in  good  faith"  as 
ground  of  adverse  possession,  one  cannot  hold  adversely  to  another 
when  he  knows  that  his  entry  in  the  land-office  has  been  set  aside 
or  disregarded,  and  a  patent  has  issued  to  the  person  against  whom 
he  claimed  an  adverse  holding. 

4.  Consequence  op  Failure  to  Allege  Special  Damage  in  Eject- 
ment.— Where  the  complaint  in  ejectment  contains  no  allegation 
of  special  damage,  the  damages  recoverable  cannot  include  the 
value  of  the  use  of  the  premises  by  defendant. 
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Appeal  from  District  Court  of  Chaffee  County, 

The  undisputed  facts  in  this  case  are  as  follows:  In 
the  year  1S69,  Charles  G.  Arnold  first  occupied  the  lands 
in  controversy,  having  entered  the  same  for  pre-emption 
in  the  United  States  land  office  at  Fairplay,  Colo.  He 
proved  up  on  thorn,  and  on  March  31, 1874,  paid  the  sum 
of  $200  therefor,  taking  a  receipt  in  full,  describing  the 
lands,  from  the  receiver  of  the  land  office.  During  the 
year  1874  Arnold  leased  the  premises- to  one  James  A. 
Woodward,  who,  after  entry,  and  while  in  possession  as 
such  tenant,  filed  his  application  for  said  land  in  the 
United  States  land-office  at  Fairplay,  for  the  purpose  of 
acquiring  title  thereto  in  his  own  right.  Thereupon 
Arnold  brought  an  action  of  ejectment  under  the  lease 
for  condition  broken  for  the  premises  against  Woodward, 
in  the  district  court,  and  in  1875  recovered  judgment, 
and  was  thereby  restored  to  the  actual  possession  of  the 
land.  Woodward  died  about  this  time;  but  his  widow 
and  heir,  Mary  S.  Woodward,  continued  the  litigation. 
She  procured  herself  to  be  substituted  as  defendant  in 
place  of  her  deceased  husband,  paid  the  costs  in  the  action, 
and  obtained  a  new  trial. 

In  March,  1877,  a  patent  to  the  land  was  granted  by 
the  United  States  to  the  heirs  of  Woodward,  deceased, 
upon  the  application  made  by  him  while  he  was  the 
tenant  of  Arnold.  The  record  does  not  disclose  what 
became  of  Arnold's  pre-emption  claim. 

On  the  second  trial,  which  occurred  in  September, 

1877,  Mrs.  Woodward  was  permitted,  against  the  objec- 
tion of  Arnold,  to  introduce  in  evidence  the  patent  to 
the  Woodward  heirs,  and  upon  this  proof  a  verdict  and 
judgment  were  rendered  in  her  favor  for  possession  of 
the  premises;  but,  before  possession  was  restored  to  her, 
Arnold  appealed  the  case  to  this  court.     In  November, 

1878,  that  judgment  was  reversed  on  the  sole  ground 
that  neither  Woodward  nor  his  heirs  could  in  that  suit 
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make  use  of  the  patent  acquired  by  virtue  of  steps  which 
he  had  taken  while  he  was  a  tenant  of  Arnold  to  defeat 
the  title  of  his  landlord.  The  cause  being  remanded  to 
the  district  court,  no  further  action  has  ever  been  taken 
therein;  and  Arnold,  in  the  mean  time,  has  remained  in 
possession  of  the  premises,  paying  the  taxes  thereon. 

In  March,  1883,  this  present  action  was  commenced  by 
said  Mary  S.  Woodward,  as  plaintiff,  against  said  Charles 
G.  Arnold,  as  defendant,  to  recover  possession  of  the 
same  premises  described  in  the  former  action.  The  de- 
fendant Arnold,  among  other  things,  pleaded  the  com- 
mencement of  the  foi-mer  suit,  the  proceedings  there- 
under, the  reversal  thereof  by  this  court,  and  its  continued 
pendency,  peaceable  possession,  and  payment  of  taxes, 
as  an  answer  to  the  action.  On  this  trial  in  the  district 
court  the  plaintiff  read  in  evidence  the  same  patent  as  on 
the  sec6nd  trial  of  the  former  suit.  The  opinion  of  this 
court  {Arnold  v.  Woodward,  4  Colo.  249)  and  the  bill  of 
exceptions  in  the  original  case  were  admitted  in  evidence 
without  objection;  and  it  was  also  admitted  that  the 
plaintiff  is  the  sole  heir  of  James  A.  Woodward,  deceased, 
and  that  she  resides  in  Chaffee  county,  Colorado,  and 
that  defendant  is  in  possession  of  the  land  in  controversy. 
Upon  this  proof  of  title  alone,  the  facts  hereinbefore 
stated  being  admitted  or  proved  without  contradiction,  a 
finding  and  judgment  were  rendered  in  favor  of  plaintiff 
by  the  court  for  the  possession  of  the  property.  The 
defendant  Arnold  appeals  again  to  this  court. 

Messrs.  Patterson  &  Thomas,  for  appellants. 

Messrs.  Wells,  McNeal  &  Macon,  for  appellee. 

Richmond,  0.  The  present  and  former  actions  between 
these  parties  relating  to  the  land  in  controversy  are  dis- 
similar. In  the  former,  Arnold  was  plaintiff,  and,  though 
he  proceeded  in  ejectment,  yet  his  suit  was  based  upon 
the  lease  to  Woodward,  and  possession  was  claimed  for 
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condition  broken.  The  right  to  possession,  as  between 
landlord  and  tenant,  was  alone  in  controversy.  Wood- 
ward's possession  as  tenant  at  that  time  under  the  lease 
being  then  admitted,  the  question  of  title  was  not  and 
could  not  be  litigated;  for  "the  tenant  is  estopped  to 
deny  the  landlord's  title."  By  entering  upon  and  occu- 
pying the  premises  under  the  lease,  Woodward  and  his 
heir  were  estopped  from  questioning  Aimold's  ownership, 
and  from  introducing  the  patent  which  during  the  ten- 
ancy had  been  acquired  by  Woodward  from  the  United 
States.  The  present  action,  on  the  other  hand,  was  insti- 
tuted by  Mrs.  Woodward  in  ejectment  against  Arnold  to 
try  the  title  to  the  premises.  The  lease  was  ignored  in 
the  complaint,  and  the  action  brought  upon  the  assertion 
of  a  fee-simple  ownership  under  the  patent.  It  is  there- 
fore apparent  that,  besides  a  reversal  of  the  position  of 
the  parties,  the  pleadings,  the  issues  made,  the  relief 
sought,  and  the  evidence  admissible  in  the  two  cases 
were  radically  different.  A  judgment  for  Arnold  in  the 
former  suit  would  not  estop  Woodward  from  prosecuting 
the  present  suit.  It  follows,  therefore,  that  that  suit 
could  not  bar  or  abate  this  one.  6  Wait,  Act.  &  Def. 
499,  and  cases;  Vance  v.  OlingeVy  27  Cal.  358;  Screw  Co. 
V.  Bliven,  3  Blatchf.  240;  Osbom  v.  Cloudy  23  Iowa,  104. 
It  is  said,  however,  that  Mrs.  Woodward  could  not  rely 
upon  her  patent  title  until  the  property  held  under  the 
lease  had  been  surrendered,  and  thus  the  relationship  of 
landlord  and  tenant  terminated.  This  proposition  was 
announced  by  the  court,  on  appeal,  in  the  former  suit. 
Arnold  v.  Woodward^  4  Colo.  249.  Upon  the  reversal 
and  remanding  of  that  cause,  Mrs.  Woodward  acquiesced 
in  the  conclusion  then  pronounced  by  this  court,  and  took 
no  further  steps  in  that  suit.  Her  sole  defense  to  that 
action  had  heen  declared  entirely  unavailing,  and  Arnold 
was  in  position  to  take  his  judgment,  or  perhaps  to  dis- 
miss his  action;  for  he  held  the  actual  and  exclusive  pos- 
session, having  obtained  the  same  as  a  result  of  the  first 
trial.    At  the  time  of  commencing  the  present  action, 
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Mrs.  Woodward  was  not,  and  for  years  had  not  bean,  in 
possession  of  the  premises.  She  did  not  assert,  and  for 
years  had  not  in  any  way  asserted,  her  right  to  such  pos- 
session as  a  tenant  or  otherwise.  By  commencing  the 
present  action  to  try  the  title  she  satisfied  fully,  if  she 
had  not  done  so  before,  the  requirement  concerning  a 
surrender  of  property.  The  institution  of  this  suit  is 
clearly  a  recognition  by  Mi's.  Woodward  of  the  fact  that 
the  relation  of  landlord  and  tenant  no  longer  exists;  also 
that  she  is  not  in  possession,  but  that  Arnold  is.  The 
law  commands  no  foolish  or  needless  acts.  To  say  that, 
under  the  circumstances,  it  was  her  duty,  before  com- 
mencing this  suit,  to  notify  Arnold  that  she  voluntarily 
surrendered  a  possession  which  she  did  not  have,  would 
be  to  command  an  idle  and  useless  ceremony;  or  to  hold 
that,  as  a  condition  precedent  to  her  assertion  of  the 
present  right  of  action,  she  should  have  withdrawn  her 
answer,  and  notified  the  court  below  that  judgment 
might  be  taken  against  her  in  the  former  suit,  would  be 
to  require  a  proceeding  equally  superfluous;  she  did  not 
control  that  suit,  and  its  result  was  a  matter  of  indiffer- 
ence to  her.  We  think  that  plaintiff,  having  a  patent 
from  the  United  States,  was  entitled  to  assert  her  rights 
thereunder  in  the  present  suit. 

It  is  scarcely  necessary  to  add  that  there  is  no  incon- 
sistency between  this  decision  and  the  decision  in  Arnold 
V.  Woodwardy  supra.  That  case  simply  held  that,  since 
the  patent  in  question  was  obtained  wiiile  Woodward 
was  a  tenant  under  the  lease,  he  could  not  rely  upon  it 
in  defending  the  action  of  Arnold  as  lessor  or  landlord, 
for  possession  against  him  as  lessee  or  tenant;  and  that 
he  was  bound  to  surrender,  and  thus  terminate  the  ten- 
ancy, before  he  could  be  permitted  to  assert  his  title. 
Holding,  as  w^e  now  do,  that  there  has  been,  a  surrender 
of  such  possession  and  a  termination  of  the  tenancy,  the 
obstacle  to  the  assertion  of  ownership  under  the  patent 
has  been  removed. 

The  claim  of  a  bar  by  the  statute  of  limitations  (Gen, 
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St.  §  2 ISO)  is  not  well  taken.  Arnold's  entiy  in  the land- 
oflRce  had  heen  set  aside  or  disregarded,  and  the  patent 
from  the  United  States  had  issued  to  Woodward.  Such 
issuance  of  the  patent  necessarily  indicates  that  all  steps 
required  in  connection  therewith  were  duly  taken.  Ar- 
nold V.  Woodward^  supra.  During  a  large  part  of  the 
period  covered  by  Arnold's  alleged  adverse  holding,  these 
facts  existed  and  were  known  to  him.  Under  the  cir- 
cumstances, there  was  not  such  a  "claim  and  color  of 
title  made  in  good  faith  "  as  laid  the  foundation  for  an 
application  of  the  statute.  SpeUman  v.  Curtenius^  12 
HI.  415. 

The  complaint  in  the  present  action  contained  no  alle- 
gation of  special  damage;  therefore  the  damages  recov- 
erable could  not  include  the  value  of  the  use  of  the 
premises  during  their  occupancy  by  Arnold.  Lamed  v. 
Hudson^  57  N.  Y.  151.  It  follows  that  the  admission  of 
testimony  and  the  instruction  to  the  jury  on  this  point 
were  erroneous. 

For  error  in  the  measure  of  damages  adopted,  the  judg- 
ment must  be  reversed. 

Reed  and  Pattison,  CO.,  concur. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  is  reversed. 

Beversed. 

Mr.  Justice  Elliott  {dissenting).  There  is  one  im- 
portant particular  in  which  I  cannot  concur  in  the  able 
opinion  of  Mr.  Commissioner  Richmond.  The  correct- 
ness of  the  decision  in  Arnold  v.  Woodtvard,  4  Colo.  249, 
whereby  that  case  was  reversed  and  remanded,  is  con- 
ceded by  counsel  for  appellee.  They  also  admit  that 
upon  a  retrial  of  that  case  the  present  plaintiff  must  in- 
evitably be  defeated.  It  is  diflScult  to  perceive  how  her 
cause  is  improved  by  the  present  action.  It  will  be  ob- 
served that  the  former  suit  is  between  the  same  parties 


Digitized  by  VjOOQIC 


170  Arnold  v.  Woodward.  [Jan.  T., 

as  this,  it  is  of  the  same  nature,  it  concerns  the  same 
subject-matter,  the  same  relief  is  sought,  and  it  is  still 
pending.  Mrs.  Woodward  seeks  in  both  actions  to  es- 
tablish the  same  title  upon  the  same  evidence.  It  is 
true,  the  parties  occupy  reverse  positions  as  plaintiff  and 
defendant;  but  the  present  plaintiff,  if  successful  as  de- 
fendant in  the  former  suit,  would  be  entitled  to  the  same 
relief  as  if  successful  as  plaintiff  in  the  present  action. 
R  S.  1868,  ch.  27,  §  30.  A  more  complete  identity  of 
parties,  nature,  and  cause  of  action,  subject-matter,  re- 
lief and  evidence  could  hardly  arise. 

It  is  claimed,  however,  that  the  relation  of  landlord 
and  tenant  no  longer  exists,  and  that,  in  this  respect, 
the  present  action  differs  from  the  former  one.  In  the 
former  opinion  it  is  said  that  the  steps  taken  by  Wood- 
ward to  acquire  title  from  the  United  States  during  his 
tenancy  under  Arnold  were  of  necessity  hostile  to  his 
landlord's  title,  and  that,  before  he  could  assert  any 
rights  under  a  title  thus  acquired,  he  must  surrender 
possession  of  the  premises.  From  this  and  other  lan- 
guage in  the  opinion  it  is  insisted  that,  though  a  tenant 
may  not  use  a  superior  title  acquired  by  his  own  act 
hostile  to  the  title  of  his  landlord  during  the  tenancy  as 
a  defense  to  a  suit  brought  by  his  landlord  against  him 
for  possession,  yet  that  he  may,  by  surrendering  posses- 
sion, use  such  superior  title  in  an  action  thereafter 
brought  by  himself  to  regain  possession  from  his  former 
landlord.  Conceding  the  correctness  of  this  proposition, 
it  avails  the  plaintiff  nothing  in  the  present  action;  its 
terms  are  not  broad  enough  to  include  a  party  in  her 
situation.  Plaintiff  has  never  surrendered  possession  of 
the  premises  in  any  proper  sense  of  the  term.  On  the 
contrary,  she  has  strenuously  resisted  the  landlord's  ef- 
forts to  regain  possession;  and,  though  driven  from  the 
field  by  legal  process,  has  steadily  maintained  an  atti- 
tude of  hostility.  So  long  as  the  former  action  remains 
pending  and  undisposed  of,  it  is  in  law  a  continuing 
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menace  to  the  landlord's  possession.  A  sun^ender  im- 
plies a  yielding  up  of  the  lesser  estate  by  the  tenant 
to  him  who  has  the  immediate  estate  in  reversion  or 
remainder,  whereby  the  lesser  estate  is  merged  in  the 
greater  by  mutual  agreement.  Bouv.  Law  Diet.  The 
surrender  must  be  voluntary,  or,  at  least,  the  contro- 
versy concerning  the  possession  must  be  fully  termi- 
nated before  the  tenant  can  be  permitted  to  assail  the 
landlord's  title  by  means  of  a  title  inconsistent  theri;- 
with,  acquired  through  hostile  action  on  his  part,  whiit* 
the  tenancy  continued. 

While  the  former  action  remains  pending  and  con- 
tested, it  cannot  be  well  said  that  plaintiff  has  surren- 
dered possession;  but  her  status  in  respect  to  the  prop- 
erty must  be  considered  the  same  in  legal  effect  as  if  she 
had  remained  in  possession  while  the  case  was  being  liti- 
gated through  the  various  courts.  In  actions  of  eject- 
ment under  our  practice  the  party  in  possession  may 
retain  it  until  final  judgment,  and  during  the  prosecu- 
tion of  an  appeal;  and  if  a  change  is  effected  through 
legal  process  before  the  final  termination  of  the  litigation, 
it  does  not  affect  the  rights  of  the  parties.  R.  S.  1868, 
supra. 

But  it  is  said  that  plaintiff  has  acquiesced  in  the  con- 
clusion pronounced  by  this  court  on  the  former  appeal. 
In  what  manner  has  she  manifested  this  acquiescence? 
The  only  final  judgment  ever  pronounced  against  her 
was  on  the  first  trial  of  the  former  action.  That  judg- 
ment she  caused  to  be  vacated,  as  she  might  do  under 
the  statute  then  in  force  (R.  S.  1868,  ch.  27,  §  26),  and 
upon  the  second  trial  the  judgment  was  in  her  favor. 
This  court  reversed  the  latter  judgment  and  remanded 
the  cause,  but  did  not  enter  final  judgment  nor  direct  the 
district  court  so  to  do.  Since  then  no  action  whatever 
has  been  taken  in  the  cause  by  either  party,  and  there  is 
no  final  judgment  therein  remaining  of  record  anywhere. 
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It  is  urged  that  the  lapse  of  time  during  which  Mrs. 
Woodward  remained  out  of  possession,  forbearing  to. as- 
sert any  claim  to  the  premises,  is  a  circumstance  strength- 
ening her  right  to  maintain  this  action  before  the  termina- 
tion of  the  former  one.  A  most  novel  doctrine,  that  a 
claim  is  to  be  received  with  more  favor  because  it  is  stale! 
Great  virtue  is  also  claimed  for  the  commencement  of 
this  action  as  an  evidence  of  acquiescence  and  surrender 
ojri  the  part  of  plaintiff.  A  singular  way  to  manifest  ac- 
quiescence in  defendant's  claim,  to  commence  a  fresh 
action  against  him  for  the  same  cause  before  the  former 
action  is  terminated  I  The  surrender  of  possession  spoken 
of  in  the  former  opinion  must  mean  something  more 
than  a  mere  physical  change  of  possession, — as  the  put- 
ting of  Woodward  out  and  the  putting  of  Arnold  in, — 
for  that  kind  of  a  change  had  already  taken  place  before 
the  second  trial  of  the  former  action  occurred;  and  yet 
it  was  held  erroneous  to  admit  the  Woodward  patent  in 
evidence  against  Arnold  on  that  trial,  and  the  judgment 
based  thereon  was  reversed  for  that  very  i-eason.  How, 
then,  can  the  present  judgment  be  sustained  on  the  same 
evidence?  As  we  have  seen,  the  former  action  in  all  its 
aspects  is  precisely  the  same  as  the  present.  Since  long 
before  the  second  trial  of  the  former  action  the  possession 
of  the  property  and  the' attitude  of  the  parties  in  relation 
thereto  have  remained  in  statu  quo.  No  change  what- 
ever has  occurred.  Mrs.  Woodward  has  not  given  or 
offered  any  deed  of  surrender;  she  has  not  moved  the 
former  action  to  trial  or  judgment,  nor  attempted  so  to 
do;  she  has  not  withdrawn  her  answer,  nor  offered  to 
allow  judgment  to  be  taken  therein;  she  has  in  no  way 
acknowledged  the  landlord's  original  title,  nor  done  any 
act  signifying  her  acquiescence  therein.  Her  attitude  is 
the  same  as  it  was  when  she  paid  the  costs  of  the  first 
suit,  and  obtained  a  new  trial.  Everything  remains  in 
the  precise  condition  it  was  when  the  second  trial  was 
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entered  upon.  The  cause  stands  contested  upon  the 
record,  the  same  as  if  there  had  never  been  a  trial.  In 
this  view,  the  matter  is  too  plain  for  argument  that, 
since  Mrs.  Woodward  confessedly  cannot  introduce  the 
patent  to  defeat  the  former  suit  pending,  she  cannot, 
without  in  some  way  disposing  of  the  obstacle  thereto, 
maintain  a  fresh  action  against  Arnold  for  precisely  the 
same  cause,  by  the  introduction  of  the  self -same  patent. 
It  would  be  a  strange  anomaly  in  our  jurisprudence  if, 
where  two  actions  in  ejectment  are  pending  at  the  same 
time,  in  the  same  court,  involving  the  same  title  to  the 
same  land,  and  between  the  same  parties,  occupying  the 
same  position  in  respect  to  the  property  in  the  one  case 
as  in  the  other,  one  party  might  recover  the  possession 
in  one  action,  and  the  other  party  recover  it  in  the  other 
action,  upon  precisely  the  same  evidence.  If  this  be  al- 
lowable, when  and  where  will  the  litigation  end?  If 
plaintiff  may  oust  defendant  by  the  present  action,  what 
is  to  prevent  defendant  from  regaining  possession  by 
prosecuting  the  former  suit  to  judgment,  since  it  is  con- 
ceded that  plaintiff  cannot  defend  against  it?  In  1  Bag^ 
Abr.  29,  it  is  said:  "The  law  will  not  allow  two  quare 
impedits  to  be  brought  for  the  same  presentation,  viz.,  a 
second  by  the  defendant  against  the  plaintiff,  when  there 
is  one  pending  in  the  court  by  the  plaintiff  against  the 
defendant;  et  sic  in  brevi  de  partitioned  because  the  de- 
fendant can  have  the  same  remedy  on  the  first  writ  as 
he  could  on  a  second.  The  law  is  so  watchful  against 
all  vexatious  suits  that  it  will  neither  suffer  two  actions 
of  the  same  nature  to  be  pending  for  the  same  demand, 
nor  even  two  actions  of  a  different  nature."  R.  S.  1868, 
ch.  27,  §  30;  Tayl.  Landl.  &  Ten.  §  705;  6  Wait,  Act.  & 
Def.  496  et  seq.;  Ward  vrOore^  37  How.  Pr.  119;  Parker 
V.  Colcordy  2  N.  H.  36;  Tracy  v.  Reed,  4  Blackf.  56; 
Hart  V.  Cfranger,  1  Conn.  154;  Colt  v.  Partridge,  7  Mete. 
575;  Ryerson  v,  Eldredy  18  Mich.  12;  Doe  v.  Bay  tup,  30 
E.  0.  L.  105. 
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It  follows  from  the  foregoing  that,  under  the  pleadings 
and  proof,  the  former  suit  pending  should  be  held  suffi- 
cient to  abate  the  present  action,  and  that  the  judgment 
by  the  district  court  should  be  reversed  for  that  reason. 

Reversed. 
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^tiS  Same  v.  Hax. 

r-j74! 

i£L_?!l  1-  Transfer  of  Stock  in  Trade  by  Insolvent  Firm  —  Ratification 

BY  Creditors. —  Where  an  insolvent  firm  has  transferred  allies 
property,  taking  notes  in  payment,  ite  creditors,  who  have  not 
sought  to  have  the  sale  set  aside,  but  have  acquiesced  in  it,  and 
treated  it  as  legitimate,  by  proceeding  against  the  purchasers  by 
attachment  for  the  money  supposed  to  be  due  on  the  notes,  cannot 
question  the  bona  fidea  of  the  sale. 

2.  Validity  of  Payments  Made  by  Purc5Hasers  of  Stock  Cannot 
BE  Questioned  Collaterally. —  Nor  can  they  in  such  proceed- 
ing attack  the  validity  of  payments  made  by  the  purchasers, 
though  the  latter  had  knowledge  of  the  firm's  indebtedness,  since 
there  is  no  privity  between  them  and  the  purchasers. 

8.  Right  of  Partnership  Firm  to  Contract  as  to  Manner  of  Pay- 
ment OF  Notes  to  Become  Due  it  on  Sale  op  its  Effects.— 
In  such  proceeding,  evidence  as  to  contracts  between  the  firm  and 
the  purchasers,  as  to  the  application  on  notes  of  accounts  due  the 
firm  by  the  partners  individually,  and  assigned  to  the  purchasers 
with  the  other  firm  accounts,  is  immaterial,  since  the  parties  had 
a  right  to  make  any  contract  they  chose  as  to  the  mode  of  paying 
the  notes. 

4.  Creditor's  Lien  Only  Exists  when  Property  is  in  Custodia 
Leqis.  — No  creditor's  lien  can  attach  to  the  partnership  assets  of 
an  insolvent  firm  until  they  have  been  brought  into  the  custody  of 
the  law  by  the  interposition  of  the  court. 

5.  Bona  Fide  Purchasers  Not  Liable  to  Garnishment  After  Pay- 
ment of  Purchase  Money.— The  right  of  a  creditor  to  garnish 
property,  effects,  etc.,  of  a  debtor,  in  the  possession  and  charge,  or 
under  the  control,  of  a  third  person,  under  General  Statutes,  sec- 
tion 1564,  does  not  apply  as  against  purchasers,  without  fraud,  of 
the  property  of  an  insolvent  partnership,  who  have  paid  the  pur- 
chase money. 
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Appeals  from  District  Court  of  Larimer  County, 

In  October,  1881,  Alonzo  P.  Sickraan  and  S.  B.  Living- 
ston formed  a  partnership  for  transacting  a  mercantile 
business;  were  equal  partners;  only  continued  in  busi- 
ness until  about  the  4th  day  of  February  following,  when 
the  firm  of  Livingston  &  Sickman  sold  to  Jonathan  Sick- 
man  (father  of  A.  P.  Sickman)  and  T.  H.  Davy,  and  by 
bill  of  sale  assigned  and  transferred  to  them,  the  entire 
stock  of  goods  then  on  hand,  book -accounts,  credits  and 
good-will,  for  the  sum  of  $15,000,  and  received  in  pay- 
ment three  notes,  of  $5,000  each,  made  by  Sickman  & 
Davy,  due,  respectively,  sixty,  ninety  and  one  hundred 
and  twenty  days  after  date.  Livingston  &  Sickman  at 
the  time  of  the  sale  were  badly  in  debt,  if  not  insolvent. 
Immediately  upon  commencing  business,  or  very  shortly 
afterwards,  Sickman  &  Davy  commenced  to  pay  the 
$15,000  for  which  the  notes  were  given,  without  regard 
to  the  time  of  their  maturity.  Such  payments  were 
made  upon  the  orders  of  Livingston  &  Sickman,  and  paid 
either  in  cash  or  by  substituting  the  paper  of  Sickman  & 
Davy  for  that  of  Livingston  &  Sickman.  At  the  time 
of  the  purchase  by  Sickman  &  Davy,  A.  P.  Sickman  was 
indebted  to  the  Poudre  Valley  Bank  for  $2, 000  for  money 
borrowed,  for  which  the  bank  held  his  note,  which,  with 
interest,  amounted  to  $2,083,  on  April  19,  1882,  at  which 
time  it  was  paid  by  Sickman  &  Davy  at  the  request  of 
Livingston  &  Sickman,  and  a  credit  given  for  the  amount 
upon  one  of  the  $5,000  notes  of  Sickman  &  Davy. 

Among  the  accounts  standing  upon  the  books  of  the 
old  firm  at  the  time  of  the  sale  which  were  assigned  to 
Sickman  &  Davy  was  a  personal  account  of  A.  P.  Sick- 
man, due  the  firm  of  Livingston  &  Sickman,  of  $827.16; 
one  of  S.  V.  Livingston,  $665.43;  and  another  of  Living- 
ston, called  the  **  house  account,"  of  $1,066.99, —  Living- 
ston's two  amounting  to  $1,732.42;  also,  an  account 
against  one  L.  W.  Welch  of  $409.22,  against  which  Welch 
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had  a  set-oflE  for  the  full  amount,  which  did  not  appear 
upon  the  books.  These  several  accounts,  amounting  to 
$2,968.80,  together  with  a  bill  of  goods,  amounting  to 
$254.78,  bought  by  Livingston  from  Sickman  &  Davy- 
after  the  transfer,  making  in  the  aggregate  over  $3,000, 
were,  by  the  mutual  agreement  of  Livingston  and  A.  P. 
Sickman  with  Sickman  &  Davy,  indorsed  as  credits  upon 
the  notes  of  the  latter.  These  being  the  payments  over 
which  the  controversy  arose,  others  need  not  be  noticed. 

About  the  1st  of  March,  1883,  appellees  Abernathy  and 
Hax,  respectively,  commenced  proceedings  by  attach- 
ment against  Livingston  and  A.  P.  Sickman  for  sums 
due  them  for  goods  sold,  and  Jonathan  Sickman  and 
Davy  were  served  as  garnishees.  They  having  answered 
that  they  were  not  indebted,  the  answers  were  traversed. 

After  trials  had  been  had  in  the  county  court,  appeals 
were  taken  to  the  district  court,  a  trial  had  by  jury,  re- 
sulting in  favor  of  the  garnishees,  which  verdict  was  set 
aside  by  the  court.  In  March,  1885,  another  trial  was 
had,  resulting  in  finding  the  garnishees  indebted  to  Liv- 
ingston &  Sickman  in  the  sum  of  $3,123.44.  Jrom  these 
judgments,  appeals  were  taken  to  this  court. 

Errors  are  assigned  upon  the  giving  by  the  court  of 
the  third,  fourth,  seventh,  eighth,  ninth,  tenth,  eleventh, 
twelfth  and  thirteenth  instructions  on  the  part  of  plaint- 
iffs, and  upon  the  refusal  of  the  court  to  give  two  in- 
structions asked  by  garnishees. 

Messrs.  Ballard,  Robinson  &  Love,  for  appellants. 

Messrs.  Haynes,  Dunning  &  Annis,  for  appellees. 

Reed,  0.  At  the  time  the  suits  by  attachment  against 
Livingston  &  Sickman,  and  the  proceeding  by  garnish- 
ment of  Sickman  &  Davy,  were  commenced,  the  three 
notes  of  the  latter,  which  were  negotiable,  had  been  paid 
to  the  satisfaction  of  the  payees,  delivered  up  to  the  mak- 
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ei-s,  and  the  whole  transaction  closed.     Section  12,  chap- 
ter 46,  General  Statutes,  520,  is  as  follows: 

**  No  pei-son  shall  be  liable  as  a  garnishee  by  reason  of 
having  drawn,  accepted,  made  or  indorsed  any  negotiable 
instrument,  when  the  same  is  not  due  in  the  hands  of 
the  defendant  at  the  time  of  service  of  the  garnishee  sum- 
mons, or  the  rendition  of  the  judgment." 

This  might,  perhaps,  be  considered  as  concluding  this 
case,  when  applied  to  the  facts,  if  our  construction  of  it 
is  correct;  but  the  learned  and  experienced  judge  before 
whom  the  case  was  tried  does  not  seem  to  have  so  con- 
sidered it.  Neither  did  the  counsel.  The  importance  of 
the  case  seems  to  render  a  full  discussion  of  the  questions 
presented  necessary. 

At  the  time  of  the  sale  and  transfer  of  the  assets  of 
the  defendants  to  the  garnishees,  the  attendant  circum- 
stances and  relation  of  some  of  the  parties  were  such, 
perhaps,  as  to  raise  a  doubt  in  regard  to  the  honesty  of 
the  transaction  sufficient  to  have  caused  an  investigation 
by  the  creditors,  which  might  have  been  had  under  proper 
proceedings;  and,  if  found  fraudulent,  the  sale  could 
have  been  set  aside,  and  the  entire  property  in  the  hands 
of  Sickman  &  Davy  subjected  to  the  payment  of  the 
debts,  or,  if  found  best,  the  sale  could  have  been  affirmed, 
and  provision  made  for  the  application  of  the  entire  pro- 
ceeds to  the  payment  of  the  debts.  But  no  such  course 
was  taken.  The  creditors,  instead  of  questioning  the 
honesty  of  the  sale,  acquiesced,  treated  it  as  legitimate, 
and  elected  to  proceed  against  the  purchasers  for  money 
supposed  to  be  due.  By  the  course  pursued,  the  sale  and 
transfer  of  the  assets  of  the  firm  to  the  garnishees  was 
ratified.  There  are  numerous  authorities  in  support  of 
this  proposition.  In  Bishop  v.  Trustees  of  Hart,  28  Vt. 
75,  it  is  said: 

"By  instituting  this  suit  to  recover  the  avails  of  the 
property  assigned,  and  therein  charging  them  as  trustees 
under  the  assignment,  they  have  not  only  ratified  the 
voL.xrv— 13 
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assignment  itself,  but  also  any  disposition  of  the  prop- 
erty which  may  have  been  made  by  the  trustees  under 
it.  The  plaintiffs  will  not  be  at  liberty  after  that  to 
question  the  legality  of  any  transfer  of  the  property 
which  the  trustees  may  have  made." 

After  having  acquiesced  in  the  sale,  and  by  failing  to 
institute  proper  proceedings,  and  by  instituting  this  suit, 
having  ratified  the  sale,  it  is  clear  the  creditors  could  not 
challenge  the  bona  fides  of  the  transaction,  nor  impeach 
it  for  fraud.  Neither  could  they  attack  collaterally,  on 
the  proceeding  against  the  garnishees,  the  validity  of 
the  payments  made.  To  have  enabled  them  to  success- 
fully attack  it,  there  must  have  been  some  privity  exist- 
ing between  the  creditors  and  garnishees;  otherwise,  the 
transaction,  being  one  they  had  affirmed,  rested  entirely 
with  the  parties  to  the  purchase  and  sale.  A  knowledge 
of  the  indebtedness  of  the  old  firm,  of  itself,  imposed 
upon  the  purchasers  no  obligation,  either  legal  or  moral, 
in  regard  to  the  application  of  the  funds.  Such  obliga- 
tion could  only  be  imposed  by  contract,  or  by  the  inter- 
vention of  legal  proceedings.  Unless  creditors  intervened 
by  proper  suits  while  an  indebtedness  existed,  the  gar- 
nishees could  not  be  affected  by  the  question  of  solvency 
or  insolvency  of  the  parties,  or  their  own  knowledge,  or 
want  of  knowledge,  on  that  subject.  An  individual  or 
firm  may  be  notoriously  insolvent,  and  yet,  as  long  as 
they  are  unrestrained  at  law  by  legal  proceedings,  can 
continue  to  do  business  as  if  absolutely  solvent.  A  pur- 
chaser can  take  good  title  to  any  property  purchased, 
and  discharge  his  indebtedness  in  any  agreed  manner. 

There  was  evidently  a  misconception  by  the  court  in 
regard  to  the  law  applicable  to  the  case.  As  before  stated, 
previous  to  the  closing  of  the  transactions  between  the 
old  firm  and  the  new  one,  no  suit  was  instituted.  There 
are  two  propositions  of  law  necessary  to  be  discussed  in 
this  connection:  Firsts  until  a  court  interposed,  and  the 
assets  of  the  firm  were  in  the  custody  of  the  law,  there 
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could  be  no  creditors'  lien  upon  partnership  assets,  as 
supposed  by  the  court;  second,  previous  to  intervention 
and  custody  of  assets  by  the  court,  the  right  to  have  firm 
assets  applied  to  the  payment  of  firm  debts  in  preference 
to  those  of  the  individual  debts  of  the  partners  was  one 
that  pertained  to  the  firm,  and  individuals  composing  the 
firm,  and  in  no  wise  pertains  to  the  creditor  of  the  firm. 

In  Case  v.  Beauregard,  99  U.  S.  119,  it  is  said:  ^*So 
long  as  he  *  *  *  (the  partner)  retains  an  interest  in 
the  firm  assets  as  a  partner,  a  court  of  equity  will  allow 
the  creditor  of  the  firm  to  avail  themselves  of  his  equity, 
and  enforce  through  it  the  application  of  those  assets, 
primarily,  to  payment  of  the  debts  due  them,  whenever 
the  property  comes  under  its  administration.  It  is  indis- 
pensable, however,  to  such  relief,  when  the  creditors  are, 
as  in  the  present  case,  simple  contract  creditors,  that  the 
partnership  property  should  be  within  the  control  of  the 
court,  and  in  the  course  of  administration,  brought  there 
by  the  bankiiiptcy  of  the  firm,  or  by  an  assignment,  or 
by  the  creation  of  a  trust  in  some  mode.  This  is  because 
neither  the  partners  nor  the  joint  creditors  have  any 
specific  lien,  nor  is  there  any  trust  that  can  be  enforced 
until  the  property  has  passed  in  custodta  legis.^^ 

This  case  was  followed  by  another  between  the  same 
parties  in  101  U.  S.  688,  where  the  decision  was  re- 
affirmed. This  was  followed  by  Fitzpatrick  v.  Flanna- 
gan,  106  U.  S.  648,  where  nearly  the  identical  question 
involved  in  this  case  was  presented.  In  that  the  court 
below  instructed  the  jury  as  follows:  **If  you  shall  find 
from  the  evidence  that  the  defendant  sold  or  transferred 
any  of  the  property  or  assets  of  the  late  firm  of  Fitzpat- 
rick Bros,  with  intent  to  prevent  the  creditors  of  the  firm 
of  Fitzpatrick  Bros.,  or  any  of  them,  from  collecting  their 
debts,  such  sale  or  disposition  will  sustain  this  ground  of 
attachment.  It  was  the  duty  of  the  defendant,  as  such 
surviving  partner,  to  apply  all  of  the  assets  of  the  firm 
to  the  payment  of  the  debts  due  by  the  firm;  and,  if  he 
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appropriated  any  part  of  them  to  the  payment  of  his  in- 
dividual debts,  it  was  a  fraud  upon  the  firm  creditors, 
whether  he  so  cousideied  it  or  not,  and,  if  established  by 
the  proof,  will  sustain  this  ground  of  attachment,  as  the 
law  will  presume  that  he  intended  the  natural  result  of 
his  act." 

In  the  opinion  of  the  court  the  learned  Justice  Mat- 
thews (since  deceased)  said:  **It  is  fair  to  consider  this 
charge,  although  not  so  qualified,  in  connection  with  the 
facts,  in  reference  to  which  there  was  evidence  that  the 
firm  of  Fitzpatrick  Bros,  and  its  individual  members 
were  insolvent,  in  the  sense  of  not  being  able  to  pay  their 
debts,  during  the  whole  p)eriod  of  its  existence,  and  the 
additional  fact  that  the  deceased  partner  had  before  his 
death  drawn  from  the  partnership  more  than  his  interest 
therein,  and  was  indebted  to  the  firm.  The  legal  right 
of  a  partnership  creditor  to  subject  the  partnership  prop- 
erty to  the  payment  of  his  debt  consists  simply  in  the 
right  to  reduce  his  claim  to  judgment,  and  to  sell  the 
goods  of  his  debtors  on  execution.  His  right  to  appro- 
priate the  partnership  property,  specifically,  to  the  pay- 
ment of  his  debt,  in  equity,  in  preference  to  creditors  of 
an  individual  partner,  is  derived  through  the  other  part- 
ner, whose  original  right  it  is  to  have  the  partnership 
assets  applied  to  the  payment  of  partnership  obligations; 
and  this  equity  of  the  creditor  subsists  as  long  as  that  of 
the  partner  through  which  it  is  derived  remains;"  —  and, 
after  quoting  the  paragraph  above  cited,  from  Case  v. 
Beauregard,  proceeded  to  say:  '*  Hence  it  follows  that 
*if,  before  the  interposition  of  the  court  is  asked,  the 
property  has  ceased  to  belong  to  the  partnership,  if  by  a 
bona  fide  transfer  it  has  become  the  several  property 
either  of  one  partner  or  of  a  third  person,  the  equities  of 
the  partners  are  extinguished,  and  consequently  the  de- 
rivative equities  of  the  creditors  are  at  an  end.' " 

Further,  speaking  of  Case  v.  Beauregard,  he  said: 
'*In  that  case  it  was  held,  in  respect  to  a  firm  admitted 
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to  be  insolvent,  that  transfers  made  by  the .  individual 
partners  of  their  interest  in  the  partnership  property  con- 
verted that  property  into  individual  prop^rty,  terminated 
tlio  equity  of  any  partner  to  require  the  application 
thereof  to  the  payment  of  the  joint  debts,  and  constituted 
a  bar  to  a  bill  in  equity  filed  by  a  partnership  creditor  to 
subject  it  to  the  payment  of  his  debt;  the  relief  prayed 
for  being  grounded  on  the  claim  that  these  transfers  were 
in  fraud  of  his  rights  as  a  creditor  of  the  firm,"  — and 
then  cited  with  approval  the  case  of  Schmidlapp  v.  Cur- 
rie,  55  Miss.  597,  where  it  is  said:  *'The  doctrine  that 
firm  assets  must  first  be  applied  to  the  payment  of  firm 
debts,  and  individual  property  to  individual  debts,  is  only 
a  principle  of  administration  adopted  by  the  courts  where, 
from  any  cause,  they  are  called  upon  to  wind  up  the 
firm  business,  and  find  that  the  members  have  made  no 
valid  disposition  of,  or  charges  upon,  its  assets.  Thus 
where,  upon  the  dissolution  of  the  firm  by  death  or  lim- 
itation or  bankruptcy,  or  from  any  other  cause,  the  courts 
are  called  upon  to  wind  up  the  concern,  they  adopt  and 
enforce  the  principle  stated;  but  the  principle  itself  springs 
alone  out  of  the  obligation  to  do  justice  between  the 
partners." 

•*In  that  case,  one  of  two  partners,  but  with  the  assent  of 
the  other,  and  without  any  fraudulent  intent,  transferred 
the  whole  business  and  stock  of  the  firm  to  a  third  per- 
son in  payment  of  an  individual  debt.  A  creditor  of  the 
partnei:ship  sued  out  a  writ  of  attachment  against  them, 
and  caused  it  to  be  levied  on  the  goods  in  the  possession 
of  the  purchaser,  upon  the  ground  that  the  transfer  of 
the  firm  goods  in  satisfaction  of  the  individual  debt  of 
one  of  the  partners  was  fraudulent  and  void  as  against 
firm  creditors;"  and  it  was  held  that  an  attachment 
would  not  lie. 

The  learned  justice,  in  Fitzpatrick  v.  Flannagan, 
supra,  after  stating  that  the  same  principle  applied  in 
cases  of  dissolution,  whether  voluntary  or  by  the  death 
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of  a  partner,  proceeded  to  say:  "And  unless  a  partner- 
ship creditor,  or  the  personal  representatives  of  the  de- 
ceased partner,  commenced  such  a  proceeding  to  liquidate 
the  affairs  of  the  partnership,  there  is  nothing  to  prevent 
the  surviving  partner  from  dealing  with  the  partnership 
property  as  his  own,  and  acting  in  good  faith  to  make 
valid  dispositions  of  it;  *  *  *  and  if,  in  like  good 
faith,  with  the  acquiescence  of  the  personal  representa- 
tives of  the  deceased  partner,  he  uses  the  firm  property 
to  continue  the  business  on  his  own  account  and  in  his 
own  name,  he  does  it  without  other  liabihty  than  to  be 
held  accountable  to  the  estate  of  his  deceased  partner  for 
a  share  of  the  profits,  or,  as  we  have  seen,  upon  a  bill 
filed  for  that  purpose  by  the  personal  representatives  of 
the  deceased  partner  or  a  partnership  creditor  to  wund  up 
the  firm  business,  and  apply  its  assets  to  the  payment  of 
its  debts.  Any  intermediate  disposition  of  tlie  property 
made  in  good  faith,  even  although  it  may  have  been  spe- 
cifically a  part  of  the  partnership  assets,  and  even  if  it 
has  been  applied  to  the  payment  of  his  individual  obliga- 
tions, will  be  valid  and  effectual,  and,  without  circum- 
stances showing  an  actual  intention  to  defraud,  cannot 
be  treated  as  a  fraud  in  law  upon  the  partnei-ship  cred- 
itors." 

In  1  Bates,  Partn.  §  540:  "Each  partner  has  the  right 
to  require  that  all  the  assets  be  applied  to  the  payment 
of  debts,  for  otherwise  his  own  liability  in  solido  for  them 
all  would  be  undiminished.  This  is  a  right  which  apper- 
tains to  him  personally,  and  not  to  the  partnership  cred- 
itors. In  case  the  assets  pass  under  the  control  of  the 
courts  for  distribution,  either  by  reason  of  bankruptcy, 
death,  or  suit  for  accounting  and  dissolution,  not  only 
will  the  rights  of  the  partners  to  have  the  debts  paid  be 
earned  out,  but  the  court  will  subrogate  the  credits  to 
this  right,  and  treat  it  as  an  obligation,  provided  it  had 
not  been  parted  with  by  the  partners  at  the  time  the 
court  came  into  possession  of  the  fund." 
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In  2  Bates,  Partn.  §  820,  it  is  said:  "While  creditors 
have  no  lien  nor  claim  upon  the  partnership  assets  other 
than  any  individual  creditor  has  against  his  debtor's  prop- 
erty, except  as  derived  in  consequence  of  the  partner's 
equity,  as  will  be  seen,  yet  each  partner  has  an  equity  to 
compel  the  application  of  the  assets  to  the  joint  debts." 

And  in  section  824:  "As  stated  at  the  beginning  of 
this  chapter,  the  partnership  creditors,  except  when  they 
are  given  the  benefit  of  the  partner's  equity,  have  of 
themselves  no  other  claim  than  any  creditor  has  on  his 
debtor's  property.  The  right  of  a  partnership  creditor 
to  be  paid  has  been  extended  in  many  jurisdictions  be- 
yond what  the  logic  of  its  original  foundation  will  war- 
rant. The  partners  have  jointly  the  same  right  of 
absolute  disposition  of  their  joint  property  that  any  in- 
dividual has.  They  may  sell  it,  pledge  it,  convert  it  into 
other  forms,  divide  it  up  among  themselves,  devote  it  to 
the  payment  of  debts,  or  part  of  the  debts,  or  exercise 
other  ownership  over  it,  subject  only  to  each  other's 
rights,  and  to  the  operation  of  statutes  forbidding  volun- 
tary conveyances  to  hinder  and  defraud  creditor." 

And  these  positions  are  sustained  by  numerous  au- 
thorities both  in  England  and  the  different  states.  8ee, 
also,  Story,  Partn.  §§  347,  358,  362,  and  notes.  Further, 
to  the  point  that  creditors  have  no  lien  except  through 
the  partners,  and  that  when  the  assets  have  been  dis- 
posed of  by  the  consent  of  the  partners  the  equity  of  the 
individual  partners  has  been  extinguished,  and  no  lien 
remains  to  the  creditors,  see  Hoxie  v.  Carr,  1  Sum.  173; 
Allen  V.  Center  Val,  Co.  21  Conn.  130;  McDonald  v. 
Beach,  2  Blackf.  65;  Kistner  v.  Sindlinger^  33  Ind.  114; 
Harris  v,  Feabody,  73  Me.  262;  Olenn  v.  Oill,  2  Md.  1; 
Locke  V,  Lewis,  124  Mass.  1. 

This,  according  to  all  the  authorities,  is  the  law  as  ap- 
plicable to  the  creditors,  the  firm,  and  the  individual 
members  of  the  firm;  and  it  will  readily  appear  that  the 
law  supposed  by  the  court  to  be  applicable  to  the  gar- 
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nishees  would  not  have  been  correct  if  attempted  to  be 
applied  on  attachment  proceedings  by  creditors  against 
Livingston  &  Sickman;  for,  as  between  them,  fraud 
per  se  could  not  be  presumed. 

Section  20,  chapter  43,  General  Statutes,  is  as  follows: 
"  The  question  of  fraudulent  intent  in  all  cases  arising 
under  the  provisions  of  this  title  shall  be  deemed  a  ques- 
tion of  fact,  and  not  of  law,  nor  shall  any  conveyance 
or  charge  be  adjudged  fraudulent  against  creditors  or  pur- 
chasers solely  on  the  ground  that  it  was  not  founded  on  a 
valuable  consideration." 

One  who  alleges  fraud  must  clearly  and  distinctly 
prove  the  fraud  he  alleges.  Beatty  v.  Fishel,  100  Mass. 
448;  Klein  v.  Ilorine,  47  HI.  430;  Morgan  v.  Olvey,  53 
Ind.  6. 

"In  order  to  establish  fraud,  the  true  rule,  in  all  courts, 
is  to  require  isuch  legal  evidence  as  will  overcome  in  the 
mind  of  the  tribunal  the  legal  presumption  of  innocence, 
and  beget  a  belief  of  the  truth  of  the  allegation  of 
fraud."    Markshiiry  v.  Taylor^  10  Bush,  619. 

There  is  a  wide  distinction  between  fraud  per  se  (a 
fraud  at  law)  and  fraud  in  fact.  The  first,  as  shown  by 
the  instructions,  was  assumed  to  exist  and  control.  If, 
in  this  case,  there  was  any  question  of  fraud,  it  was  a 
question  of  fraud  in  fact,  depending  upon  the  intention 
of  the  parties  to  be  charged,  and  to  be  determined  by  the 
jury,  on  proper  instructions,  and  not  by  the  court.  Bige- 
low.  Fraud,  139;  Milne  v.  Henry,  40  Pa.  St.  352;  Twyne's 
Case,  1  Smith,  Lead.  Cas.  (5th  ed.)  47,  Amer.  note. 

The  bona  fides  of  the  sale  could,  as  has  been  shown, 
only  have  been  tried  in  a  proceeding  to  set  it  aside. 
"  The  general  rule  is  that  the  garnishee  is  not  chargeable 
unless  the  defendant  could  recover  of  him  what  the  plaint- 
iff seeks  to  secure  by  garnishment."  Wap.  Attachm. 
202;  Drake,  Attachm.  §  458.  And  this  rule  has  been 
adopted  and  decided  to  be  the  law  in  the  federal  courts, 
and  in  the  courts  of  nearly  if  not  all  the  states.    This 
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rule  is  subject  to  this  exception:  ''Where  the  garnishee 
is  in  possession  of  effects  of  the  defendant  under  a  fraud- 
ulent transfer  from  the  latter,  there,  though  the  defend- 
ant would  have  no  claim  against  the  garnishee,  yet  a 
creditor  of  the  defendant  can  subject  the  effects  in  the 
garnishee's  hands  to  his  attachment."  Drake,  Attachm. 
§  458;  Wap.  Attachm.  215.  Tlie  reason  is  obvious:  The 
defendant,  by  making  a  fjaudulent  transfer,  precludes 
himself  from  proceeding  at  law  to  recover  the  value, 
while  the  creditor  is  not  precluded. 

The  court  and  counsel  for  appellees  seem  to  have  mis- 
apprehended our  statute,  and  the  proper  application  of 
the  exception  above  stated.  Under  our  statute,  and  it  is 
substantially  the  same  in  nearly  all  the  states,  garnish- 
ment will  bo  effective  —  Firsts  where  the  garnishee  is 
indebted  to  the  defendant  either  in  money  or  property ; 
second,  when  the  garnishee  is  in  possession  and  charge 
of,  or  has  under  his  control,  any  property,  effects,  goods, 
chattels,  rights,  credits  or  choses  in  action  of  the  defend- 
ant.    Gen.  St.  p.  518,  §  1554;  Code  1883,  §  104. 

It  will  be  observed  that  the  two  are  entirely  distinct 
and  separable.  The  language  of  the  exception  and  the 
authorities  confine  it  entirely  to  the  second.  It  is  "  ef- 
fects" in  the  hands  of  the  garnishee,  as  contradistin- 
guished from  the  debt  payable  in  money  or  property.  In 
this  case  the  proceeding  was  under  the  first  clause,  for  a 
debt  payable  in  money,  while  the  law  supposed  to  apply 
was  only  applicable  to  the  second  clause,  where  the  gar- 
nishee had  effects  of  the  defendant,  where  by  reason  of 
the  fraud  no  title  had  passed  to  the  effects,  and  they 
could  be  subjected  to  attachment  as  the  property  of  the 
defendant,  when  he  had  precluded  himself  from  assert- 
ing his  legal  ownership. 

There  is  no  evidence  whatever  of  an  intended  fraud. 
It  could  only  have  been  assumed  or  inferred  from  the 
supposed  illegal  application  of  the  pei'sonal  accounts  to 
the  payment  of  the  notes.     The  fraud  contemplated  in. 
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and  to  be  prevented  by,  law,  is  the  illegal  disposition  of 
property  by  transfer,  to  place  it  beyond  the  reach  of  the 
creditor,  with  the  expectation  of  subsequently  deriving 
some  benefit  himself  from  it  or  its  proceeds.  Without 
such  intention  or  expectation,  there  could  be  no  motive. 
Section  11,  chapter  43,  General  Statutes,  page  509,  is  as 
follows:  "All  deeds  of  gift,  all  conveyances,  and  all 
transfers  or  assignments,  verbal  or  written,  of  goods, 
chattels,  or  things  in  action,  made  in  trust  for  the  use  of 
the  person  making  the  same,  shall  be  void  as  against  the 
creditors,  existing,  of  such  person." 

By  no  possibility,  in  this  case,  could  the  indorsement 
of  the  amount  upon  the  notes,  and  canceling  so  much 
of  the  indebtedness,  have  inuied  to  the  benefit  of  the 
defendants.  It  was  clearly  against  their  interest,  and 
can  only  be  explained  as  being  done  in  pursuance  of  the 
agreement  made  at  the  time  of  the  purchase. 

It  is  assigned  for  error  that  the  court  refused  to  allow 
the  witness  Jonathan  Sickman  to  testify  further  as  to 
what  the  contract  between  the  parties  was  in  regard  to 
the  individual  accounts  of  the  members  of  the  old  firm. 
We  think  this  was  not  an  error,  not  on  the  ground  on 
which  it  was  presumably  put  by  the  court,  that  the  in- 
dorsements were  fraudulent  per  se,  but  from  the  fact 
that  the  inquiry  was  unimportant,  being  one  that  could 
not  legally  arise  in  a  controversy  between  creditors  and 
garnishees,  under  the  circumstances  and  facts  as  before 
shown.  We  do  not  intend  to  be  understood  as  holding  that 
the  debts  of  individual  partners,  due  to  the  firm  of  which 
they  are  members,  can  or  cannot  be  assigned  so  as  to  pass 
as  assets  of  the  firm  by  a  sale.  A  case  might  arise  where 
it  would  become  necessary  to  determine  the  question; 
but,  in  our  view,  it  is  not  necessary  to  determine  it  here. 
There  were  no  intervening  suits.  The  property  w^as  not 
in  the  custody  of  the  law.  The  parties  to  the  contract 
all  united  in  the  transaction,  and  its  conclusion  was  mut- 
ually satisfactory.     A  mutual  mistake  of  the  parties  in 
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regard  to  the  law,  if  one  was  made,  could  not  vitiate  the 
transaction.  The  creditors,  by  the  course  pursued,  as 
shown  above,  had  ratified  it,  and  could  not  raise  and  ad- 
judicate the  question  of  legality  in  a  proceeding  against 
garnishees  to  recover  a  supposed  debt.  If,  as  appears,  the 
accounts  were  sold,  and  the  amounts  were  to  be,  and 
were,  deducted  from  the  purchase  price,  then  they  be- 
came and  were  a  part  of  the  consideration  for  which  the 
notes  were  given,  and  when  indorsed  were  a  payment 
pro  tanto.  To  hold  otherwise  would  be  to  make  a  new 
contract,  never  contemplated  by  the  parties,  and  increase 
the  purchase  price  over  $3,000.  To  arbitrarily  say  that 
the  individual  accounts  could  not  be  regarded  in  law  as 
assets,  and  transferred, —  hence,  that  the  indoreements 
of  the  amounts  upon  the  notes  were  illegal,  and  no  pay- 
ment,—  and  that  the  garnishees  were  liable  for  the 
amounts  to  the  attaching  creditors,  would  be  to  create  a 
debt  for  that  amount  due  the  defendants,  which  creditors 
could  appropriate,  never  contemplated  by  defendants  or 
garnishees;  one  that  had  been  satisfactorily  settled  and 
discharged  by  the  only  parties  legally  concerned;  a  debt 
in  favor  of  defendants  that  they  could  in  no  wise  enforro 
as  against  the  garnishees. 

We  think  the  learned  judge  erred  in  his  instructions 
to  the  jury,  particularly  in  those  from  7  to  13,  both  in- 
clusive, given  on  the  part  of  plaintiffs.  They  were 
inapplicable  in  the  case  presented.  They  are  based 
upon  the  mistaken  theory  that  the  garnishees  were  the 
trustees  of  the  creditors  of  the  old  firm,  and  as  such 
chargeable  with  the  proper  application  of  the  funds.  As 
shown,  the  position  is  not  tenable.  It  was  a  purchase 
and  sale  in  which  creditors  in  no  way  participated,  nor 
in  any  way  attempted  to  interfere,  by  suit  or  otherwise, 
until  the  whole  purchase  price  had  been  paid,  and  the 
transaction  closed  to  the  mutual  satisfaction  of  all  the 
parties  having  a  legal  right  to  question  it.  It  follows 
that  the  learned  judge  was  mistaken,  not  as  to  the  law 
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controlling  the  application  of  partnership  funds,  but  in 
applying  in  this  case  the  principles  of  law  only  applica- 
ble to  the  funds,  assets,  or  effects  of  partnership,  when, 
by  proper  suits,  they  were  in  the  custody  of  the  court 
for  distribution. 

The  judgment  should  be  reversed  and  the  garnishees 
discharged. 

EiCHMOND  and  Pattison,  CO.,  concur. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgments  are  reversed,  and  the  causes  re- 
manded, with  directions  to  discharge  the  garnishees. 

Reversed. 

Mr.  Justice  Elliott  not  sitting. 
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I  }|^  i|  McQuowN  V.  Cavanaugh. 

1.  Evidence  —  When  Terms  of  Original  Contract  op  Hiring  Ad- 

missible IN  Suit  by  an  Employee  Against  a  Successor  in  Busi- 
ness.—  Where  a  man  in  trade  hired  an  assislant  at  a  stipulated 
per  diem,  and  afterwards,  as  agent  of  his  wife,  who  succeeded  to 
the  property  and  business,  continued  to  allow  and  pay  him  at  the 
same  rate  for  his  services;  but  tlie  wife,  on  assuming  personal 
supervision,  refused  to  allow  and  pay  him  at  the  same  rate  for  the 
time  then  due,  claiming  that  the  contract  made  with  tho  husband 
was  not  binding  on  her,  it  is  proper  for  the  plaintiff  to  prove  the 
original  contract  of  hiring. 

2.  Instructions  —  In  Order  to  Have  Same  Reviewed  the  Entire 

Charge  Must  be  Embraced  Within  the  Transcript. —  In  con- 
struing a  charge  to  the  jury  the  entire  charge  must  be  considered ; 
and  where  appellant  does  not  embrace  within  the  transcript  the 
entire  charge  given,  the  supreme  court  cannot  determine  whether 
or  not  the  jury  were  misled  by  the  charge  to  which  exception  is 
taken. 

Appeal  from  Arapahoe  County  Court. 
Mr.  J.  W.  HoRNEtt,  for  appellant. 
Mr.  J.  W.  MuLLAHEY,  for  appellee. 
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Richmond,  C.  In  this  action  plaintiff  below  and  ap- 
pellee here  sought  to  recover,  for  work  and  labor  per- 
formed, a  balance  due,  amounting  to  $95.37.  It  appears 
from  the  record  that  the  plaintiff  was  in  the  employ  of 
George  L.  McQuown,  and  that  McQuown  had  agreed  to 
pay  him  the  sum  of  §3.50  per  day;  that  he  worked  for 
McQuown  until  September  21,  1884,  when  McQuown 
made  an  assignment,  and  the  appellant,  Lowena 
McQuown,  wife  of  George  L.  McQuown,  purchased  at 
sheriff's  sale  the  stock,  and  continued  the  business  in  her 
name,  witTi  George  L.  McQuown  as  her  agent;  that 
plaintiff  continued  to  labor  for  Mrs.  McQuown,  charging 
the  same  price  per  day  for  such  labor,  which  was  paid. 

Subsequently  a  receiver  was  appointed,  and  there  was 
a  balance  due  plaintiff,  which  the  receiver  was  author- 
ized to  pay;  that  plaintiff  charged  in  his  bill  for  his  labor 
$3.50  per  day,  and  George  L.  McQuown  approved  and 
certified  the  account,  which  was  paid;  that  thereafter 
Mrs.  McQuown  resumed  business,  and  plaintiff  continued 
in  her  employ  for  some  length  of  time,  claiming  the 
same  rate  per  day,  but  defendant  only  allowed  §3  per 
day. 

It  is  contended  by  appellant  that  the  contract  with 
George  L.  McQuown,  of  $3.50  per  day,  was  not  binding 
upon  her,  and  that  plaintiff's^  services  were  only  reason- 
ably worth  the  sum  of  $3  per  day. 

Several  witnesses  testify,  in  behalf  of  defendant,  to  the 
effect  that  the  usual  rate  of  wages  for  such  labor  is  $3 
per  day.  The  cause  was  tried  to  the  jury,  and  verdict  in 
favor  of  the  plaintiff,  assessing  his  damages  at  $95.37. 

But  two  propositions  are  submitted  or  discussed  by 
appellant.  First,  that  the  court  erred  in  permitting  the 
plaintiff  to  testify  to  the  contract  with  George  L. 
McQuown  made  prior  to  the  time  that  Mrs.  McQuown 
succeeded  to  the  business.  We  do  not  think  this  posi- 
tion tenable,  for  the  reason  that  it  is  admitted  that 
George  L.  McQuown  was  acting  as  the  agent  of  Mrs. 
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McQuown,  and  continued  the  employment  of  plaintiflF, 
and  continued  to  pay  plaintiff  the  same  rate  per  day  he 
had  previously  contracted  to  pay;  and  at  no  time  did 
McQuown,  while  so  acting  as  agent,  directly  or  indi- 
rectly intimate  to  plaintiff  a  change  in  the  terms  of  the 
contract.  On  the  contrary,  his  act  as  agent,  in  continu- 
ing payment  under  the  contract,  was  the  act  of  his  prin- 
cipal, Mrs.  McQuown;  thus  rendering  the  testimony  rel- 
ative to  the  original  contract  admissible  to  show  the 
terms  of  his  employment,  after  she  succeeded  to  the 
business. 

The  second  and  last  assignment  of  error  is  to  the  in- 
struction of  the  court,  and  is  as  follows:  **If  you  find 
from  the  evidence  that  payments  were  made  to  the 
plaintiff  at  the  rate  of  $3.50  per  day  for  work  that  he 
did  for  her  after  she  took  charge  of  the  business,  this 
will  be  testimony  tending  to  establish  an  employment 
by  her  at  the  rate  of  $3.50  per  day." 

It  appears  from  the  record  that  the  instructions  of  the 
court  were  six  in  number,  but  the  remaining  instruc- 
tions are  not  embraced  in  the  transcript  or  abstract  of 
record.  The  ground  of  the  objection  is  that,  by  the  in- 
struction above  recited,  the  court  singled  out  and  gave 
undue  prominence  to  certain  facts,  ignoring  other  facts 
proved,  of  equal  importance.  The  rule  of  this  court  is 
that,  in  construing  a  charge  to  the  jury,  each  instruction 
is  to  be  considered  in  connection  with  the  entire  charge, 
and  if,  considering  the  charge  as  a  whole,  this  court  is 
satisfied  the  jury  were  not  improperly  advised  as  to  any 
material  point  in  the  case,  and  that,  reading  each  in- 
struction in  connection  with  the  others,  they  were  not 
misleading,  the  judgment  will  not  be  reversed  on  the 
ground  of  erroneous  charge.  Finerty  v.  Fritz,  6  Colo. 
136. 

This  case  has  been  followed  by  a  number  of  others  in 
this  court,  and  it  will  be  readily  seen  that,  inasmuch  as 
appellant  did  not  embrace  within  the  transcript  or  ab- 
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stract  the  entire  instructions  given  by  the  court  to  the 
jury,  we  are  unable  to  construe  the  charge  as  a  whole, 
and  determine  whether  or  riot  the  jury  could  have  been 
misled  by  the  foregoing  instruction,  even  were  it  objec- 
tionable,—  a  matter  we  do  not  pass  upon. 

There  being  sufficient  evidence  to  support  the  verdict, 
the  judgment  should  be  affirmed. 

Beed  and  Pattison,  CC,  concur. 

Per  Curiam.     For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  is  affirmed. 

Affirmed. 


Silver  Cord  Combination  Mining  Co.  v.  McDonald.      [^  %, 

1.  Negligbnce  op  Mining  Compant  —  Right  op  Employee  to  Re-        j6»^| 

COVER  Damages  for  Injuries  Occasioned  by  Reason  Thereof.— 
"Where  a  mine  is  operated  by  a  company  through  an  incline  ex- 
tending from  the  surface  several  hundred  feet  iuto  the  earth,  by 
means  of  cars  run  upon  iron  rails  laid  therein,  and  it  is  an  estab- 
lished rule  of  the  company  that  a  signal  called  a  ** tally"  shall  be 
sounded  at  twenty-three  minutes  before  5  o'clock  every  evening, 
at  which  time  the  cars  shall  cease  running  up  and  down  the  incline 
and  the  workman  shall  have  the  right  of  way  for  the  space  of  seven 
minutes  to  reach  the  surface,  it  is  negligence  on  the  part  of  the 
company  to  permit  a  car  to  go  down  the  incline  after  the  ••  tally  "  is 
sounded,  and  a  miner  injured  thereby  is  entitled  to  recover  dam- 
ages. 

2.  Estoppel  by  Conduct. —  Defendant,  through  its  negligence,  having 

put  plaintiff  in  a  position  of  danger,  could  not  complain  that  he 
did  not  exercise  cool  presence  of  mind  in  his  endeavor  to  escape 
therefrom. 

Appeal  from  District  Court  of  Lake  County. 

Mr.  Clinton  Reed,  for  appellant. 

Messrs.  Taylor  &  Ashton,  for  appellee. 

Richmond,  C.    Appellee,  plaintiff  below,  brought  this 
action  to  recover  damages  for  injuries  alleged  to  have 
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been  sustained  by  him  while  in  the  employ  of  the  defend- 
ant company.  The  cause  was  tried  to  a  jury,  and  verdict 
rendered  in  favor  of  plaintiff  for  the  sum  of  $2,250. 
Motion  for  a  new  trial  overruled.  Appeal  prayed  and 
allowed.  The  assignment  of  errors  are  to  instructions 
given  and  refused,  and  in  rendering  judgment  for  plaint- 
iff upon  the  verdict,  and  that  damages  are  excessive. 

The  facts,  in  substance,  are  that  appellant  was  a  cor- 
poration engaged  in  mining  at  Leadville,  employing  up- 
wards of  one  hundred  men,  who  worked  the  mine  through 
an  incline  about  eight  hundred  and  thirty-five  feet  in 
length.  Iron  rails  were  laid  along  the  incline,  over  which 
the  company  drew  its  cars.  Along  this  incline,  on  one 
side,  was  a  passage-way  over  which  was  constructed  a 
plank  walk.  About  seven  hundred  feet  down  the  incline 
was  a  station  called  **  No.  2."  It  was  a  rule  of  the  com- 
pany that  after  *' tally,"  which  was  expected  to  occur  at 
twenty-three  minutes  past  5  o'clock,  the  cars  should  cease 
to  run  up  and  down  the  incline.  Miners  w^ere  allowed 
seven  minutes  to  reach  the  surface  after  tally.  An  air- 
pipe  extended  from  the  surface  to  station  No.  2,  and  the 
man  at  the  top,  or  foreman,  at  twenty-three  minutes 
past  5  o'clock,  rapped  on  this  air-pipe,  or  was  supposed 
to  do  60.  This  was  called  **  tally."  The  foreman,  who 
had  charge  of  the  mine,  and  who,  as  the  evidence  shows, 
had  authority  to  hire  and  discharge  men,  instructed  the 
man  at  station  No.  2,  Thomas  McNicholas,  that  when  this 
signal  was  not  given  from  the  top  he  was  to  tally  the 
men,  anyhow,  at  twenty-three  minutes  past  5  o'clock. 

On  the  day  the  injuries  were  received,  plaintiff,  in  pass- 
ing up  the  incline,  was  met  by  a  car  going  down,  and  in 
the  excitement  attempted  to  jump  across  the  track  at  a 
place,  as  he  thought,  of  greater  safety,  and  in  so  doing 
received  the  injuries  for  which  he  seeks  to  recover  dam- 
ages in  this  action. 

It  is  contended  by  appellant  that  the  rule  of  the  com- 
pany was  that  none  of  the  employees  engaged  in  the 


Digitized  by  VjOOQIC 


1890.]      Silver  Cord  0.  M.  Co.  v.  McDonald.         193 

mine  should  attempt  the  ascent  until  tally  had  been  given 
by  rapping  on  the  pipe;  that  this  rule  was  absolute;  and 
that  on  the  day  the  injuries  were  received  the  signal  had 
not  been  given;  therefore  the  plaintiff,  in  attempting  the 
ascent  of  the  incline,  was  violating  the  rule  of  the  com- 
pany —  consequently,  was  guilty  of  contributory  negli- 
gence. On  the  other  hand,  the  plaintiff  contends  that  the 
rule  was  not  absolute,  in  fact  was  frequently  violated  by 
the  defendant,  and  that  the  injuries  were  the  result  of  its 
negligence  in  sending  a  car  down  the  incline  during  the 
seven  minutes  allowed  to  the  miners  to  reach  the  sur- 
face, and  that  on  the  day  the  injuries  were  received  the 
man  (Thomas  McNicholas)  stationed  at  station  No.  2  gave 
the  tally  to  the  men  before  they  attempted  to  ascend  the 
incline. 

The  defense  relied  upon  by  appellant  is  that  there  was 
contributory  negligence  on  the  part  of  plaintiff  in  vio- 
lating the  rule  of  the  company.  It  is  insisted  in  the 
argument  of  counsel  for  appellant  that  no  testimony  ap- 
pears showing  that  a  tally  had  been  given  before  plaint- 
iff, with  others,  attempted  to  ascend  the  incline. 

This  position  assumed  in  the  argument  is  not  supported 
by  the  record  furnished  by  appellant.  Some  dispute 
arose  between  counsel  for  the  respective  parties  as  to  the 
testimony  of  Thomas  McNicholas,  a  witness  sworn  on 
behalf  of  defendant;  and,  in  order  that  this  court  might 
be  fully  informed  of  what  McNicholas  did  swear  to,  ap- 
pellant furnished  a  complete  abstract  of  his  testimony. 
From  that  it  appears  that  McNicholas  testified  as  fol- 
lows: 

"  Question,  Now,  what  do  you  know?  Explain  to  the 
jury  about  quitting  time  of  the  men,  and  about  the  rules 
of  the  company, —  when  they  should  quit,  and  what  sig- 
nal was  given  them  to  quit.  Answer.  The  men  had 
orders  that  they  should  have  seven  minutes  —  that  is, 
from  twenty-three  minutes  after  5  —  to  go  from  No.  2 
station,  where  I  was  stationed,  to  the  top,  before  the 
Vol.  XTV— 18 


Digitized  by  VjOOQIC 


19i      Silver  Cord  C,  M.  Co.  v.  McDonald.    [Jan.  T., 

whistle  blew.  They  had  a  signal  on  top, —  that  the  ^i- 
gineer  on  top  would  rap  at  twenty-three  minutes  after 
5,  and  if  he  did  not  the  top  man  there  would  rap  ou 
the  air-pipe.  I  think  it  was  seven  minutes  for  tally.  If 
that  was  not  rapped^ —  the  foreman  of  the  mine  told  me 
that^  when  that  was  not  rapped  in  time,  as  long  as  I  had 
my  watch,  and  knowed  the  time,  to  tally  the  men,  and 
let  them  go  to  the  top.  Q.  How  was  it  on  this  day  that 
the  accident  happened?  A.  This  day,  I  do  not  think  the. 
pipe  was  rapped  at  the  regular  time.  If  there  were  any 
men  there  at  that  time,  I  tallied  them.  I  do  not  think 
there  was  many  there.  Q.  And  then,  when  you  were 
waiting  there  for  the  drop  to  come  down,  to  send  another 
to  the  surface,  had  the  tally  commenced  to  run, —  that 
is,  the  seven  minutes?  Was  it  tally  at  that  time?  A.  It 
was.  Cross-examination.  Q,  You  say  you  gave  the 
tally  to  some  of  the  men  there  that  night?  A.  I  gave 
the  tally  to  all  of  them  that  was  there.  Q.  You  gave  to 
all  that  were  there?  A.  Yes,  sir;  I  do  not  remember 
whether  the  plaintiff  was  there  or  not.  Q.  Now,  did  you 
notify  any  of  them  that  there  was  a  train  going  down 
the  incline  at  the  time  they  started  up,  or  at  the  time 
they  were  starting  up?  A.  I  believe  not.  Q.  Did  you 
ever  tally  the  men  before  the  time  for  tally  came?  A. 
No,  sir.  Q.  And  then  the  men  that  you  tallied  this 
evening  were  started  at  the  proper  time,  were  they?  A, 
Yes,  sir.'' 

This  witness  gave  further  testimony  to  the  same  im- 
port; but  it  is  unnecessary  for  us  to  quote  more,  as  suf- 
ficient appears  from  the  above  to  show  that  plaintiff  was 
in  the  incline,  on  his  way  to  the  surface,  under  the  rule 
of  the  company,  as  understood  by  this  witness. 

Several  witnesses  testify  in  behalf  of  plaintiff,  and 
support  the  testimony  of  McNicholas  as  to  the  time, 
etc.  Plaintiff  testified  that  **  the  regulations  of  the  com- 
pany was  that  we  were  allowed  seven  minutes  to  come 
out;  that  they  were  supposed  to  be  on  top  at  5:30.    They 
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would  sometimes  tap  on  the  pipe  when  it  was  time  for 
us  to  come  up.  They  did  not  do  it  always.  The  time  I 
was  hurt,  I  was  about  two  hundred  or  two  hundred  and 
fifty  feet  from  the  mouth  of  the  incline.  It  was  twenty- 
three  minutes  past  5  when  we  started  up  the  incline.'* 

It  may  be  true,  as  claimed  by  the  attorney  for  appel- 
lant, that  the  rule  was  that  tally  should  not  be  given 
until  the  signal  was  rapped  by  some  person  on  the  sur- 
face of  the  mine.  Yet  it  is  equally  true  that  the  com- 
pany  did  not  at  all  times  observe  the  rule.  At  least,  it 
can  consistently  be  claimed  that  ample  evidence  appears 
in  the  record  to  warrant  the  belief  that  this  rule  was  not 
strictly  adhered  to.  Undoubtedly  the  company  sought 
to  adopt  proper  rules  and  regulations  concerning  the  time 
when  the  miners  should  have  a  right  of  way  through  the 
incline.  Having  adopted  them,  it  should  have  conformed 
to  them;  and,  failing  to  do  so,  it  must  be  held  responsi- 
ble for  the  consequences  resulting  from  a  departure,  un- 
less contributory  negHgence  on  the  part  of  plaintiff  is 
established.     Railroad  Co.  v.  George,  19  111.  510. 

Besides,  under  the  circumstances  as  detailed  by  all  of 
the  witnesses  in  the  case,  we  think  such  a  rule  as  is  here 
contended  was  in  force  by  appellant  should  have  been 
strictly  enforced.  No  departure  from  it  should  have  been 
tolerated.  It  was  necessary  to  the  welfare  of  the  miners. 
McNicholas,  at  station  No.  2,  could  not  possibly  know 
when  the  cars  would  be  sent  down  the  incline  by  the 
engineer  at  the  top;  and  allowing  him  to  give  the  tally^ 
in  violation  of  the  rule,  without  such  knowledge,  was 
subjecting  the  miners  to  an  extraordinary  risk,  and  wa» 
an  act  of  negligence  on  the  part  of  the  company. 

In  general,  questions  of  negligence  and  contributory 
negligence  are  questions  of  fact,  to  be  determined  by  the 
jury  from  the  evidence  and  circumstances  of  the  case, 
under  suitable  instructions.  They  cannot  ordinarily  be 
decided  by  the  court.  Hence,  it  was  the  province  of  the 
jury  to  pass  upon  those  questions  in  this  case.    Railway 
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Co.  V.  Ward,  4  Colo.  80;  2  Thomp.  Trial,  §  1681;  Bail- 
way  Co.  V.  Harper,  26  111.  App.  621. 

Counsel  for  appellant  urges  that  plaintiff,  in  attempt- 
ing to  cross  the  track  at  the  time  the  car  was  descending 
the  incline,  was  guilty  of  contributory  negligence,  and 
therefore  cannot  recover.  This  question  was  fairly  sub- 
mitted to  the  jury  by  an  instruction,  and  resolved  by 
them  favorably  to  plaintiff.  Similar  positions  and  cir- 
cumstances have  several  times  been  presented  for  judicial 
investigation  as  involving  the  question  of  contributory 
negligence,  and,  it  must  be  admitted,  have  been  variously 
construed.  But  the  rule  which  commends  itself  to  our 
approbation,  as  resting  on  sound  principles  of  humanity, 
is  to  the  effect  that  '*a  party  giving  another  a  reason- 
able cause  for  alarm  cannot  complain  that  the  person  so 
alarmed  has  not  exercised  cool  presence  of  mind,  and 
thereby  find  protection  from  responsibility  for  damages 
resulting  from  the  alarm,  when  he  is  guilty  of  negligence 
or  violation  of  law  contributing  to  the  injury."  Coal 
Co.  V.  Healer,  84  111.  126;  Collins  v.  Davidson,  19  Fed. 
Rep.  83. 

It  is  urged  that  the  court  erred  in  refusing  to  give  the 
eleventh  and  twelfth  instructions  asked  for  by  appellant. 
The  eleventh  instruction  was  fully  covered  by  the  fifth 
and  eighth  instructions  given;  and,  indeed,  we  are  in- 
clined to  the  opinion  that  the  language  used  by  the  court 
was  decidedly  more  favorable  to  the  defendant  than  that 
embraced  in  the  eleventh  instruction  as  asked,  and,  under 
the  rule  laid  down  in  McKee  v.  Mining  Co.  8  Colo.  392, 
it  was  not  error  to  refuse  to  give  it. 

In  refusing  to  give  the  twelfth  instruction  as  asked, 
there  was  no  error,  for  the  reason  that  there  was  no  tes- 
timony offered  on  the  part  of  defendant  tending  to  prove 
that  the  injuries  for  which  recovery  was  sought  occurred 
through  the  negligence  of  a  servant  of  the  defendant; 
nor  was  such  a  claim,  so  far  as  the  record  discloses,  inter- 
posed during  the  trial  of  the  cause.    The  defendant  relied 
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at  the  trial,  as  in  this  court,  upon  the  ground  of  plainl- 
ifFs  contributoiy  negligence,  as  its  defense. 

It  is  also  contended  that  the  court  erred  in  instructing 
the  jury  that  it  is  not  negligence  to  commit  an  error 
under  the  influence  of  fear  produced  by  the  appearance 
of  sudden  danger,  and  also  that  there  was  error  in  in- 
structing to  the  effect  that  if  the  defendant,  through  its 
negligence,  put  the  plaintiff  in  a  position  of  immediate 
danger,  real  or  apparent,  and  that  plaintiff,  through  a 
sudden  impulse  of  fear,  attempted  to  escape  the  danger, 
and  in  so  doing  actually  received  the  injury  he  was  at- 
tempting to  escape,  then  he  may  recover.  We  cannot 
agree  that  these  objections  are  well  taken.  On  the  con- 
trary, we  think  the  instructions  substantially  correct, 
under  the  evidence  and  circumstances  of  the  case.  Coal 
Co.  V.  Healer^  supra. 

As  to  the  question  of  damages,  the  jury  were  fairly 
and  properly  instructed.  Ample  testimony  appears  to 
show  that  the  injuries  of  plaintiff  were  permanent;  and 
it  is  utterly  impossible  for  us  to  say,  under  the  circum- 
stances, that  plaintiff,  thus  permanently  injured,  was  not 
entitled  to  the  amount  mentioned  in  the  verdict  of  the 
jury. 

True  it  is  that  it  was  a  question  between  the  physicians 
who  testified  on  the  part  of  plaintiff  and  defendant  as  to 
whether  the  injuries  received  were  of  a  permanent  char- 
acter. But  it  is  fair  to  assume  that  the  jury  found  that 
the  injuries  were  of  that  character,  and  upon  such  find- 
ing based  the  amount  of  damages.  The  witnesses  were 
before  them,  and  apparently  without  any  interest,  directly 
or  indirectly,  in  the  result  of  the  cause.  Each  were 
equally  entitled  to  credit;  and,  in  this  case,  "when  the 
doctors  disagree, '*  we  think  it  was  for  the  jury  to  decide. 
The  instructions  of  the  court  were  full,  and  in  keeping 
with  the  doctrine  as  announced  in  Wells  v.  Coe,  9  Colo. 
169. 

We  are  therefore  unable  to  escape  the  conclusion  thafc 
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Hbe  cause  was  fairly  and  impartially  triod^  the  jury  cor- 
xectly  instructed  upon  the  law  of  the  case,  and  that  the 
evidence  is  sufficient  to  support  the  verdict. 
The  judgment  should  be  affirmed. 

Pattison  and  Reed,  CC,  concur. 

Per  OuRiAiL    For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  is  affirmed. 

AffirmevL 


\i  iS  Hallack  bt  al.  v.  Stockdalb  bt  al. 


AFiiBAL  —  Weight  op  Evidenck.—  Where  the  questions  in  a  case  are 

so   '^  purely  of  fact,  the  supreme  court  will  not  interfere  with  the  ver- 

dict of  the  jury  when  there  is  evidence  to  warrant  its  indinga. 

Appeal  from  District  Court  of  Arapahoe  County. 

Messrs.  Decker  &  Yonley,  for  appellants. 
Messrs.  Browne  &  Putnam,  for  appellees. 

Reed,  0.  This  was  an  action  of  trespass  for  cuttit^ 
timber,  in  which  treble  damage  was  claimed,  under  sec- 
tion 2468,  page  738,  General  Statutes.  Appellees,  plaint- 
iffs below,  were  the  owners  of  about  one  thousand  four 
liundred  and  twenty  acres  of  land  in  Park  county,  cov- 
ered more  or  less  with  timber,  and  alleged  in  their  com- 
plaint that  the  defendants,  without  leave  of  plaintiffs, 
and  without  lawful  authority,  entered  upon  the^land, 
cut  and  carried  away  two  thousand  five  hundred  timber 
trees  of  the  value  of  $3,000, —  praying  judgment  for 
J|9,000. 

The  answer  was  specific  denial  of  all  the  allegations 
in  the  complaint.  The  case  was  tried  to  a  jury,  and  ver- 
dict found  for  the  plaintiffs,  and  judgment  for  $2,856 
gainst  the  defendants  Erastus  F.  and  Charles  Hallack. 
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Morris  was  not  served,  and  did  not  defend,  and  no  judg- 
ment was  taken  against  him. 

There  are  several  errors  assigned.  The  first  to  tenth, 
both  inclusive,  and  the  twelfth  are  upon  the  alleged  ad- 
mission of  improper  testimony  to  prove  the  appellants' 
ocmnection  and  their  relations  with  Morris,  and  th^r 
consequent  liability  to  the  plaintiffs  for  the  alleged  in- 
juries. These  supposed  errors  are  neither  argued  nor 
discussed  in  the  argument  for  appellants,  and  may  be 
regarded  as  having  been  waived. 

Neither  upon  the  trial  nor  in  argument  was  the  ques- 
tion raised  whether  the  case  was  one,  if  made,  that  en- 
titled plaintiffs  to  treble  damages,  under  the  statute. 
That  it  was  within  the  intention  and  purview  of  the 
statute  appears  to  have  been  conceded.  In  the  opening 
paragraph  of  their  argument,  counsel  for  appellants  say: 
"  The  facts  ai'e  that  John  Moms  was  running  a  saw-mill 
near  the  appellees'  land,  and  had  cut  from  two  thousand 
eight  hundred  to  three  thousand  trees  from  their  lands, 
and  had  sawed  them  into  lumber,  and  a  great  portion  of 
the  lumber  had  been  shipped  to  Erastus  F.  Hallack  by 
Morris." 

They  also  say,  on  page  2  of  their  argument:  **  There 
were  no  exceptions  on  the  trial  to  the  instructions  of  the 
court  to  the  jury  by  either  party;  and  we  are  of  the  opin- 
ion that  the  instructions  stated  the  law  clearly  and  cor- 
rectly, and,  if  the  jury  had  heeded  them,  there  would 
have  been  a  verdict  for  the  appellants." 

The  facts  conceded  in  the  first  paragraph,  and  the  ad- 
mission of  the  correctness  of  the  instructions  of  the 
•  court  as  to  the  law  covering  the  case,  greatly  simplifies 
the  examination;  and,  under  the  remaining  errors  as- 
signed, the  controversy  is  narrowed  to  two  questions: 
First  Was  the  jury  warranted,  under  the  evidence,  in 
finding  the  relations  existing  between  appellants  and 
Morris  such  as  to  render  appellants  liable  for  the  destruc* 
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tion  and  conversion  of  the  timber?  Second.  Were  the 
damages  excessive? — both  purely  questions  of  fact. 

It  must  be  conceded  that  the  testimony  was  contra- 
dictory; much  of  it  vague  and  unde terminate;  but  there 
was  testimony  upon  which  the  verdict,  both  as  to  the 
liability  of  appellants  and  amount  of  damage,  might 
properly  be  predicated.  It  cannot  be  said  there  was  not 
evidence  to  support  it,  nor  can  it  be  said  that  the  verdict 
was  greatly  against  preponderating  evidence. 

It  is  a  well-settled  rule  of  this  court,  as  well  as  of  all 
courts  of  appellate  jurisdiction,  and  a  cardinal  principle, 
that  the  jury  is  the  final  and  only  tribunal  to  determine 
questions  of  fact,  and  that  where  facts  are  so  found  the 
finding  will  not  be  disturbed  by  the  appellate  court,  un- 
less misinstructed  by  the  court,  or  the  verdict  is  so  pal- 
pably incorrect  as  to  show  bias,  prejudice,  or  a  wanton 
disregard  of  the  duties  and  obligations  of  jurors;  and 
this  rule  is  well  established  in,  and  sustained  by,  reason. 
Jurors,  before  whom  witnesses  are  brought,  and  the  judge 
of  the  trial  court,  being  confronted  with  the  witnesses, 
have  opportunities  of  judging,  from  their  personal  ap- 
pearance and  manner  of  giving  their  testimony,  of  their 
credibility,  which  the  appellate  court  cannot  have.  It  is 
the  experience  of  every  trial  judge  and  lawyer  that  the 
weight  of  evidence  does  not  depend  upon  the  number  of 
witnesses  testifying  to  a  particular  fact,  but  upon  the 
character  and  disinterestedness  of  the  party.  In  many 
cases  the  testimony  of  several  characterless  witnesses, 
evidently  employed  for  the  occasion,  or  swearing  in  their 
own  interest,  might  be  overcome  by  the  testimony  of  one 
disinterested  man  of  known  probity  and  integrity,  and 
these  discriminations  are  peculiarly  within  the  province 
of  the  jury,  who  may,  from  their  opportunities  and  the 
attending  circumstances,  utterly  disregard  testimony  that 
might,  when  incorporated  into  the  record  unimpeached, 
be  considered  by  the  appellate  court  as  contix>lling. 
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Another  cogent  reason  for  the  strict  adherence  of  ap- 
pellate courts  to  the  rule  above  laid  down  is  the  fact  that 
the  trial  judge,  having  the  same  opportunities  for  obser- 
vation as  the  jury,  can  determine  whether  the  jury  are 
honestly  and  conscientiously  performing  their  duty;  and, 
if  he  is  of  the  opinion  that  they  are  not,  and  that  the 
verdict  was  the  result  of  bias  and  prejudice,  and  made 
in  disregard  of  duty,  he  can  at  once  set  it  aside,  and 
order  a  new  trial.  Where,  as  in  this  case,  tJie  questions 
are  purely  of  fact,  and  the  jury  being  the  only  tribunal 
for  their  determination,  appellate  courts  will  not  inter- 
fere, where  there  is  evidence  to  support  the  verdict. 

In  this  case  there  was  evidence  to  waiTant  the  find- 
ings, both  as  to  the  liability  of  appellants  and  the  amount 
of  damage.  The  verdict  in  the  case  was  for  the  amount 
before  stated.  There  is  nothing  to  show  whether  the 
jury  found  it  as  actual  or  triple  damage.  The  court 
very  properly  required  counsel  to  stipulate  that  it  should 
be  tj^en  as  treble  damages,  under  the  statute,  or,  in 
other  words,  that  the  sum  should  be  taken  as  full  satis- 
faction. If  it  had  been  taken  as  the  amount  of  actual 
damage,  it  might  have  been  considered  excessive  if 
trebled,  which  it  is  conceded  plaintiffs  might  recover. 
Taken  as  triple  damage,  it  must  be,  under  the  evidence, 
regarded  as  moderate,  and  fully  warranted.  The  judg- 
ment should  be  affirmed. 

Richmond  and  Pattison,  CO.,  concur. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  is  affirmed. 

Affirmed. 
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CooRS  Y.  German  Nat.  Bank. 

1.  KSGOtlABLE    IKSTBUMBNTB^BONA  FiDB  PUBCBASEBS.^  Where  A. 

indorses  drafts  in  blank  to  B.  for  collection,  and  B.,  wrongfully 
assuming  to  be  the  owner,  sells  and  disposes  of  them  to  C^,  who  has 
no  knowledge  of  the  want  of  ownership  in  B.,  C.  is  invested  with 
good  title,  so  as  to  retain  the  proceeds  as  against  A. 
8.  C.  18  not  chargeable  with  notice  of  ownership  in  A.  by  the  fact  that 
in  B.*8  letter,  sending  the  drafts  to  C,  they  were  described  as  **  A.'b 
acceptances.** 

Appeal  from  Superior  Court  of  Denver. 

Action  by  the  German  National  Bank  of  Denver 
against  Adolph  Coors,  to  recover  the  amount  of  a  thou- 
sand-dollar note  executed  by  defendant  and  discounted 
by  plaintiff.  There  was  judgment  for  plaintiff,  with  al- 
lowance of  ceii;ain  offsets.    Defendant  appeals. 

L.  S.  Dixon,  for  i^pellant. 

Patterson  &  Thomas,  for  appellee. 

Beed,  C.  Coors,  the  appellant,  who  was  defendant 
below,  was,  and  for  many  years  had  been,  a  brewer  at 
Golden,  Jefferson  county.  His  sales  were  mostly  by  car- 
lots  or  large  quantities,  shipped  to  various  parties,  and 
sold  on  time.  It  was  his  custom  on  the  shipment  to  fill 
an  order  to  draw  a  draft  payable  to  his  own  order,  and, 
at  the  expiration  of  the  time  of  credit  given,  send  the 
draft  to  the  consignee  for  acceptance,  to  be  returned  to 
him.  F.  E.  Everett  was  a  private  banker  at  Golden,  and 
had  been  for  many  years.  In  July,  1884,  he  died  in- 
solvent. He  kept  an  account  and  transacted  business 
with  appellee  in  Denver,  and  acted  as  agent  and  corre- 
spondent of  appellee  at  Golden.  Appellant  Coors  trans- 
acted his  business  and  kept  his  account  with  Everett 
until  the  time  of  his  death.  His  accepted  drafts,  when 
returned  to  him,  were  by  him  indorsed  in  blank,  and  de- 
posited with  Everett;  the  proceeds  to  be  placed  to  his 
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credit  when  collected.  When  in  need  of  tnoney  he  made 
his  notes  payable  to  Everett,  by  whom  they  were  dis- 
counted. It  appears  that  Everett  was  in  the  habit  ot 
rediscounting  these  notes  with  appellee,  which  fact  was 
not  known  to  Coors;  and,  as  appellee  was  in  the  habit 
of  transmitting  the  notes  at  maturity  to  Everett  for  col- 
lection, Coors  did  not,  necessarily,  know  that  the  notes 
had  been  rediscounted. 

On  the  26th  of  March,  1884,  Coors  made  his  note  to 
Everett  for  $1,500,  payable  ninety  days  after  date,  with 
interest.  On  the  8th  of  May,  Coors  made  a  note  for 
$1,000,  with  interest,  payable  to  Everett  sixty  days  after 
date,  which  was  the  note  on  which  this  suit  was  brought. 
Both  notes  were  indorsed  in  blank  by  Everett,  and  re- 
discounted  for  him  by  the  appellee.  After  the  death  of 
Everett,  Coors  opened  an  account  with  the  appellee.  On 
the  8th  day  of  May,  1884,  Coors  drew  a  draft  on  Keppler 
&  Co.,  of  Leadville,  payable  at  sixty  days,  for  $471.90. 
On  the  21st  of  May  he  drew  a  second  draft  on  Keppler  for 
the  same  amount,  at  sixty  days.  On  the  27th  of  May  he 
drew  his  draft  on  Dyer  &  Northington,  of  Rawlins,  Wyo., 
for  $748.25,  at  sixty  days.  On  May  14th  he  drew  his 
draft  on  Crystal  Bros.,  Pitkin,  Colo.,  for  $228,  at  seventy- 
five  days, —  all  of  which  drafts  were  accepted  by  the 
drawees,  returned  to  Coors,  indorsed  by  him  in  blank, 
and  deposited  with  Everett  for  collection.  The  drafts 
above  described  amounted  in  the  aggregate  to  $2,131.12. 
The  drafts  were  not  discounted  by  Everett,  nor  passed  by 
him  to  the  credit  of  Coors. 

On  the  24th  of  June,  when  the  two  notes  of  Coors  for 
the  sums,  respectively,  of  $1,500  and  $1,000,  were  near- 
ing  maturity,  Everett  applied  to  appellee  to  have  the 
Coors  drafts  above  described,  and  perhaps  others,  dis- 
counted to  meet  the  maturing  notes.  On  the  27th  of 
June  an  interview  was  had  on  the  same  subject,  at 
which  appellee  declined  to  discount  drafts  to  meet  both 
notes,  but  discounted  drafts  on  Crystal  Bros,  for  $228> 
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Keppler's  draft  of  May  21st  for  $471.90,  and  draft  on 
Dyer  &  Northington  for  $748.25,  to  pay  the  note  of  $1,500. 
The  note,  having  been  paid  by  Everett  to  appellee,  was 
returned  to  Everett;  and  Coors,  knowing  nothing  of  the 
discount  of  his  drafts  by  Everett  to  pay  the  note,  and 
having  no  knowledge  of  the  rediscount  of  the  note  by 
appellee,  paid  the  same  to  Everett.  The  other  drafts, 
not  discounted,  were  left  with  appellee  for  collection. 
When  collected,  the  proceeds  were  to  be  put  to  the  credit 
of  Everett.  At  the  time  of  Everett's  death,  the  note  of 
Coors  for  $1,000  was  unpaid  in  the  hands  of  appellee. 
There  was  at  that  time,  or  afterwards,  a  small  balance  in 
its  hands,  the  proceeds  of  collections  of  Coors'  drafts,  to 
*  the  credit  of  Everett.  At  the  time  of  the  bringing  of 
this  suit  there  was  also  in  the  hands  of  appellee  a  small 
balance  to  the  credit  of  Coors.  This  suit  was  brought  to 
recover  the  amount  of  the  $1,000  note.  The  defendant 
pleaded  payment,  and  set  up  as  counterclaims  the  amounts 
received  b)''  appellee  on  each  of  the  above-mentioned 
drafts  of  Coors,  collected  by  appellee.  The  case  was  tried 
by  the  court  without  a  jury,  who  allowed  as  offsets  the 
balance  of  proceeds  of  the  Coors  drafts  to  the  credit  of 
Everett  in  the  hands  of  the  appellee,  and  the  balance  on 
the  account  of  Coors  in  the  bank  to  the  credit  of  Coors; 
leaving  a  balance  on  the  note  of  $364.18,  for  which  ap- 
pellee had  judgment. 

There  was  no  serious  dispute  in  regard  to  the  facts. 
It  was  not  claimed  that  Coors  had  any  knowledge  of  the 
rediscounts  of  the  notes  made  by  Everett  with  appellee, 
nor  the  transfer  and  discounts-  of  his  drafts  left  for  col- 
lection with  Everett;  nor  is  it  claimed  that  appellee  had 
any  actual  notice  or  knowledge  that  Everett  was  not  the 
owner  of  the  drafts  of  Coors. 

The  contention  for  Coors  is — First  That  under  the 
circumstances  proved,  as  above  stated,  appellee  could 
not  acquire  title  to  the  drafts.  Second.  That  by  the 
language  used  in  the  letters  of  Everett  in  regard  to  the 
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Coors  drafts,  appellee  was  notified,  or  should  have  been, 
that  they  were  not  the  property  of  Everett,  but  of  Ooors. 
The  language  relied  upon  was  as  follows: 

"Golden,  Colo.,  July  8th,  1884.  W.  I.  Jenkins,  Esq., 
Cashier,  Denver—  Dear  Sir:  I  advise  Cr.  to-day  of  15844, 
A.  Coors,  due  Ju.  27,  $1,500,  int.  $5,  $1,505.  Of  the  list 
of  collections  left  with  you  of  his,  amt'g  $2,617.05,  $697 
has  been  paid,  &  placed  to  Cr.  my  ac,"  etc. 

Also  of  July  12:  "I  note  disc'ts  Coors,  $1,438.55,  from 
list,  leaving  our  20144,  $471.90,  due  10th,  and  extended 
five  days  as  a  collection  for  Cr.  when  paid." 

And  from  a  memorandum  made  by  Everett,  and  handed 
Jenkins,  cashier  of  appellee,  dated  June  27th,  on  which 
Everett  had  written:  **  Discount  A.  Coors  accept'cs,  coU'n 
No.  20144.  Rem.  June  6th,  Keppler  &  Company,  Lead- 
viUe,  due  June  23  &  26th,  $468.75,"  etc. 

We  do  not  think  the  position  of  counsel  on  this  last 
point  tenable,  and  that  there  was  anything  in  the  lan- 
guage used  by  which  appellee  could  be  informed  of  any- 
thing in  regard  to  the  ownership  of  the  drafts.  It  can 
only  be  regarded  as  description  to  designate  the  paper. 
We  can  find  no  authority,  and  none  is  cited  by  counsel, 
•  where  it  is  held  that  any  such  descriptive  language  can 
be  construed  to  indicate  ownership;  and  certainly  no 
such  inference  could  arise  when  Everett  was  the  holder 
of  them,  properly  indorsed  without  limitation,  and  deal- 
ing with  them  as  his  own. 

The  only  question  to  be  determined  is  whether  Coors, 
having  indorsed  the  drafts  in  blank  to  Everett  for  the  pur- 
pose of  having  them  collected  and  the  proceeds  placed  to 
his  credit,  and  Everett,  wrongfully  assuming  to  be  the 
owner,  could  sell  and  dispose  of  them,  and  appellee,  with- 
out knowledge  of  the  want  of  ownership  in  Everett, 
could  be  invested  with  good  title,  so  as  to  retain  the  pro- 
ceeds as  against  Coors.  It  is  a  well-settled  rule  of  law 
that  one  who  acquires  negotiable  paper,  in  the  usual 
course  of  business,  before  maturity,  in  good  faith,  for  a 
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valuable  consideration  from  one  capable  of  transferripg 
the  same,  becomes  a  bona  fide  holder,  and  takes  it  di- 
vested of  all  prior  equities.  See  sec.  4,  ch.  1,  Code.  And 
it  has  been  so  held  in  this  court.  Wyman  v.  Bank^  5  Colo. 
80,  and  Bank  v.  McClelland^  9  Colo.  608. 

It  is  contended  by  the  able  counsel  of  appellant  that 
"it  was  the  duty  of  the  bank  proposing  to  purchase  from 
Everett  to  have  sought  Coors  and  ascertained  from  him 
whether  Everett  had  any  authority  to  sell  or  not."  This 
is  not  in  harmony  with  the  law  or  the  decisions  of  this 
court.  In  Bank  v,  McClelland^  supra^  it  was  said  by  the 
present  chief  justice,  at  page  610:  "If  there  is  nothing 
upon  the  face  of  a  negotiable  instrument  or  in  the  writ- 
ten indorsement  or  assignment  to  notify  the  assignee 
that  the  instrument  was  originally  given  upon  an  illegal 
consideration  (gambling  debts  excepted),  or  obtained 
through  fraud,  the  assignee  who  pays  value  therefor,  and 
takes  the  same  in  good  faith  before  maturity,  may  re- 
cover as  against  the  maker.  This  is  true,  even  though 
such  assignee  be  in  possession  of  facts  or  circumstances 
sufficient  to  arouse  suspicion  in  the  mind  of  a  person  of 
ordinary  prudence,  and  though  he  is  guilty  of  negligence 
in  not  first  following  up  such  information,  for  the  pur- 
pose of  discovering  the  fraud  or  illegality  to  which  the 
suspicious  circumstances  may  seem  to  point." 

The  rule  adopted  in  this  court  is  that  of  the  federal 
courts  and  a  majority  of  the  states.  See  Bank  of  Metrop- 
olis V.  New  England  Batik,  1  How.  234,  6  How.  212; 
Swift  V.  Smith,  102  U.  S.  442;  Hotchkiss  v.  Banks,  21 
Wall.  354;  Murray  v.  Lardner,  2  Wall.  110;  Brown  v. 
Spofford,  95  U.  S.  474. 

We  are  aware  that  in  the  state  of  New  York,  and  some 
other  states  following  its  decisions,  the  rule  as  adopted 
in  this  state  is  considerably  modified.  But  the  federal 
rule,  as  here  adopted,  appears  to  be  the  better  rule,  better 
founded  in  reason,  and  necessary  in  the  interest  of  com- 
merce, that  requires  that  such  paper  should  be  allowed 
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to  pass  from  hand  to  hand  with  the  greatest  freedom 
possible  consistent  with  safety;  and  it  works  no  injustice 
to  the  owner  of  paper  to  say  that  he  shall  be  held  re- 
sponsible for  his  own  acts,  and  not  an  innocent  party 
who  has  been  misled  by  them. 

Coors  could  by  a  word  have  limited  his  indorsement 
so  as  to  protect  himself  and  others.  That  he  failed  to 
do  so  was  not  the  fault  of  appellee,  but  his  own,  and  he 
must  suffer  the  loss  according  to  a  principle  so  well 
known  that  a  repetition  here  is  unnecessary.  The  judg* 
ment  should  be  affirmed. 

Pattison  and  Richmond,  CO.,  concur. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  is  affirmed. 

Affirmed. 
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GOBTEMFT  OF  CJOUBT  —  REFUSAL  OF  RECEIVER  TO  EXECUTE  A  DECREE  Li?L*^i 

Appealed  FROM. —  The  taking  and  perfecting  of  an  appeal  under  ^     ^^. 

the  act  of  1885  (since  repealed)  by  the  filing  of  the  bond  required  ' 

by  section  28,  page  354,  from  a  decree  dissolving  a  temporary  injunc- 
tion ,  and  ordering  the  receiver  to  deli ver  over  possession  of  the  prop- 
erty involved  to  the  persons  entitled  thereto  under  the  decree, 
operated  as  a  supersedeas  and  stay  of  process  and  proceedings  as 
to  every  part  of  the  decree.  The  trial  court  being  thus  ousted  of 
all  power  to  enforce  it,  the  receiver  was  not  in  contempt  for  de- 
clining to  execute  it  pending  the  appeal. 

Error  to  District  Court  of  El  Paso  County. 

Mr.  L.  0.  EoOKWELL,  for  plaintiff  in  error. 

Attorney-General  Theo.  H.  Thomas  and  Attorney- 
General  Alvin  Marsh,  for  the  people. 

Beed,  C.     This  was  a  proceeding  before  the  Honorable 
William  Harrison,  judge  of  the  district  court  of  El  Paso 
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county,  against  the  plaintiff  in  error  for  an  alleged  con- 
tempt of  court. 

On  November  2,  1885,  plaintiff  in  error  was  appointed 
receiver  in  a  certain  proceeding  in  equity  concerning 
mines  and  mining  property  in  the  county  of  Park, 
wherein  George  C.  Bates  and  Mary  Barker  Bates  were 
plaintiffs,  and  Alfred  H.  Wilson,  Eandall  W.  Wilson  and 
the  Woodmas  of  Alston  Mining  Company  were  defend- 
ants. By  the  order  of  appointment  he  was  to  have  the 
sole  and  exclusive  possession  of  a  mining  claim  and  of 
other  property  in  controverey,  work  the  property,  and 
transact  all  the  necessary  business,  which  he  did  from  the 
date  that  he  qualified  until  the  26th  day  of  June,  1886, 
when  the  litigation  was  ended  in  the  court.  At  that 
time  he  had  in  his  hands,  as  receiver,  the  proceeds  of  the 
mine,  amounting  to  over  $19,000.  On  the  last-named 
date  a  decree  was  entered  as  follows: 

"The  temporary  injunction  heretofore  issued  is  dis- 
solved, and  the  receiver  is  ordered  and  required  to  sur- 
render and  return  to  defendants  Alfred  H.  and  Bandall 
W.  Wilson,  or  their  authorized  agent,  full,  quiet,  peace- 
able and  undisturbed  possession  of  the  premises  men- 
tioned in  the  pleadings,  and  also  all  books,  maps,  docu- 
ments and  other  personal  property  in  his  possession  as 
receiver;  the  possession  of  said  mine  to  be  yielded  to  Wil- 
sons on  the  8th  day  of  July,  1886,  at  12  o'clock  high  noon 
of  that  day;  and  on  the  same  day  that  the  receiver  pay 
to  defendants  Wilsons,  out  of  the  moneys  now  in  his 
hands,  the  sum  of  $16,000,  the  remainder  to  be  left  in  his 
hands,  amounting  to  some  $3,400,  to  be  kept  as  a  fund 
for  the  payment  of  the  expenses  of  said  receivei-ship; 
that  the  receiver  report  to  this  court  on  July  16,  1886,  in 
what  manner  he-  shall  have  executed  this  order;  that 
this  cause  shall  stand  continued  for  the  purpose  of  re- 
taining jurisdiction  of  the  receiver,  and  for  the  purpose 
of  hearing  and  acting  upon  his  final  report,  and  that  in 
all  other  respects  this  cause  shall  stand  dismissed." 
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On  the  6th  of  July,  two  days  before  the  date  fixed  in 
tlie  decree  for  the  sun^ender  of  the  property  and  the  pay- 
ment of  the  money  by  the  receiver,  an  appeal  was  per- 
fected to  this  court,  and  bond  filed  in  the  sum  of  $16,000. 
Of  the  amount  in  his  hands,  the  receiver  paid  over  to  the 
defendants  $8,000,  and,  by  the  advice  of  counsel  for 
plaintiffs,  refused  to  pay  over  the  other  $8,000,  and  de- 
liver the  possession  of  the  property  to  the  defendants. 

Upon  the  2d  day  of  September,  1886,  plaintiff  in  error 
was  cited  before  the  honorable  judge  in  chambers,  in  va- 
cation, to  answer  to  a  charge  of  contempt  for  failing  to 
pay  over  the  remaining  $8,000  in  money,  and  deliver  the 
possession  of  the  property;  was  found  guilty,  and  fined 
$100.  He  then  sued  out  this  writ  of  error  to  have  the 
proceeding  reviewed  in  this  court. 

The  question  presented  to  be  determined  is.  Had  the 
district  court  jurisdiction  after  the  appeal  was  perfected? 
In  the  suit  of  Bates  v.  Wilson  et  al.,  antCy  page  140,  in 
which  plaintiff  in  error  was  appointed  receiver,  the  ques- 
tion in  controversy  was  whether  plaintiffs  were  joint 
owners  with  the  defendants  in  the  property,  the  interest 
claimed  by  plaintiffs  being  one-half,  and  naturally  or  in- 
cidentally involved  were  the  questions  of  right  of  posses- 
sion and  joint  occupancy  of  the  plaintiffs,  and  the  right 
to  share  in  the  money  in  the  hands  of  the  receiver.  By 
the  decree  it  was  ordered  that  the  plaintiffs  take  nothing, 
and  that  the  suit  be  dismissed,  except  that  jurisdiction 
be  retained  for  the  receiver  to  perform  the  decree,  and 
have  his  accounts  passed.  To  perform  the  decree  the 
receiver  was  to  deliver  complete  possession,  and  pay  over 
to  defendants  all  moneys  in  his  hands,  save  the  sum 
thought  necessary  to  pay  the  expenses  of  the  receiver- 
ship. The  decree  was  entire,  and  from  the  decree  the 
appeal  was  taken.  The  appeal  in  this  case  was  taken 
under  and  controlled  by  the  statute  of  1885  (see  Sess. 
Laws,  p.  850,  §  2),  which  statute  has  since  been  repealed. 
The  decree,  although,  as  above  stated,  entire,  was  dual 
Vol.  XIV -14 
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in  character,  but  was  all  covered  by  the  appeal;  subdi- 
vision 2  of  the  section  above  cited  being  that  an  appeal 
will  lie  from  **  a  final  order  made  in  any  special  proceed- 
ings affecting  a  substantial  right  therein,  or  made  in  a 
summary  application  in  an  action  after  judgment." 

A  wide  distinction  is  made  in  proceedings  where  the 
supposed  contempt  is  wilful  and  contumacious,  or  grow- 
ing out  of  some  matter  incidental  to  or  ancillary,  as  in 
cases  of  this  kind,  where  the  supposed  contempt  grew 
out  of  the  refusal  to  obey  an  order  which  was,  ot  I'ea- 
sonabiy  might  have  been,  considered  by  the  receiver  and 
his  counsel  as  a  process  in  the  execution  of  the  decree 
from  which  the  appeal  was  taken. 

If  the  appeal  and  the  filing  of  the  bond  operated  as 
a  supersedeas^  then  it  of  necessity  stayed  all  process 
and  proceedings  to  carry  into  effect  the  decree  from 
which  the  appeal  was  taken.  That  the  taking  of  the  ap- 
peal, filing  of  bond,  as  in  this  case  conditioned,  to  cover 
the  entire  case  from  which  an  appeal  will  lie,  operates 
as  a  supersedeas^  cannot  be  successfully  questioned.  The 
conditions  of  the  bond  were  such  as  were  required  to 
make  the  appeal  a  supersedeas^  as  required  by  statute. 
Sess.  Laws  1885,  §  23,  p.  354.  It  also  appears  from  the 
record  that  the  bond  was  approved,  and  that  the  clerk 
issued  the  written  order  commanding  the  stay  of  pro- 
ceedings, as  required  in  the  latter  part  of  the  section 
above  cited.  In  this  case  the  appeal  bond  was  executed 
and  filed  for  the  express  purpose,  and  immediately  oper- 
ated as  a  stay  and  supersedeas^  under  the  statute.  See 
Daniels  v.  Miller,  8  Colo.  542.  Under  the  New  York 
code,  which  is  very  similar  to  ours,  in  How  v.  Searing^ 
6  Bosw.  684,  Woodrufif,  J.,  said:  *'By  the  express  terms 
*  *  *  of  the  code,  the  perfecting  of  an  appeal  *  *  * 
by  giving  the  undertaking  mentioned  *  *  *  shall 
stay  all  proceedings  in  the  court  below  upon  the  judg- 
ment appealed  from.  If,  therefore,  this  motion  is  a  pro- 
ceeding *upon  the  judgment,'  the  motion  is  improperly 
and  irregularly  made;  for  as  to  all  such  proceedings  the 
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plaintiff^s  hands  are  tied^  and  if  an  attachment  and  a 
commitment  thereunder  for  disobeying  the  judgment 
appealed  from,  while  the  appeal  is  pending,  are  *  pro- 
ceedings upon  the  judgment/  then  the  motion  therefor 
cannot  be  granted,  for  not  only  the  action  of  the  plaint- 
iff, but  the  action  of  the  court  therein,  is  stayed  pending 
the  appeal." 

It  also  appears  from  the  record  that  the  appeal  was 
perfected,  the  bond  filed,  and  the  supersedeas  effective 
two  days  before  the  receiver  was  ordered  by  the  decree 
to  perform  the  acts  the  failure  to  perform  which  was 
punished  as  contempt.  The  practice  in  chancery,  before 
the  modification  by  statute,  did  not  allow  an  appeal  from 
an  order  granting  or  dissolving  an  injunction.  Hart  v. 
Mayor,  3  Paige,  Ch.  380;  Graves  v.  Maguire^  6  Paige, 
Ch.  379. 

By  our  statute  (Sess.  Laws  1885,  subd.  3,  §  2,  p.  350) 
an  appeal  will  lie  *' when  an  oMer  grants  or  refuses,  con- 
tinues or  modifies,  a  provisional  remedy,  or  grants,  re- 
fuses, dissolves,  or  refuses  to  dissolve,  an  injunction." 
The  decree  being  general, —  an  entirety, — the  appeal  lay 
from,  and  the  stay  by  supersedeas  reached,  every  part 
of  the  decree  appealed  from.  In  Graves  v.  Maguire, 
supra^  it  is  said:  **The  effect  of  an  appeal,  after  the 
proper  steps  have  been  taken  to  render  it  a  stay  of  pro- 
ceedings upon  the  order  or  decree  appealed  from,  is  to 
leave  the  proceedings  in  the  same  situation  as  they  were 
at  the  time  of  perfecting  such  appeal."  Such  being  the 
effect,  the  acts  required  of  the  receiver,  to  deliver  the 
possession,  pay  over  the  money,  etc.,  were  acts  in  the 
process  of  the  execution  of  the  decree,  and  were  for- 
bidden by  the  supersedeas  as  incidental  to  the  decree. 

The  district  court,  by  the  appeal,  was  ousted  of  all 
authority  to  enforce  by  itself,  or  its  agent,  the  receiver, 
any  branch  or  portion  of  the  decree;  and  the  decree, 
having  been  appealed  from,  was,  until  reviewed  in  this 
court,  as  inoperative  as  though  it  had  never  been  en- 
tered,—  the  effect  of  the  appeal  being,  as  has  been  shown, 
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to  maintain  the  status  of  affairs  in  exactly  the  same  con- 
dition as  they  were  at  the  time  of  perfecting  the  appeal. 

The  right  and  power  of  the  district  court  to  punish  as 
for  a  contempt  the  disobedience  of  its  officer  for  failing 
to  enforce  the  decree,  presupposes  and  involves  the  ex- 
istence in  the.  court  of  the  right  to  enforce  any  and  every 
part  of  the  decree.  The  appeal  was  taken  and  the  bond 
given  to  prevent  the  delivery  of  the  possession  and  pay- 
ment of  the  money,  as  much  as  to  review  the  decision 
of  the  court  in  regard  to  the  rights  of  the  parties.  Had 
the  receiver  deUvered  the  money  and  the  possession  of 
the  property,  and  this  court  had  found  the  money  to 
belong  to  plaintiffs,  and  had  found  them  co-owners  in 
the  property,  and  entitled  to  joint  possession,  it  might 
have  been  impossible  to  i-ecover  the  money;  and  in  prop- 
erty of  this  kind,  where  the  value  is  only  in  the  ores 
contained,  the  mine  might  have  been  depleted  and  the 
freehold  destroyed;  and  the  plaintiff  would  have  been 
compelled  to  stand  by  without  remedy,  and  see  the  whole 
subject-matter  of  the  controversy  destroyed,  during  the 
long  time  pending  the  appeal,  and,  if  in  the  end  success- 
ful, obtaining,  at  great  expense,  a  barren  victory.  We 
are  aware  that  proceedings  for  contempt  are  not  con- 
sidered proceedings  in  the  action,  but  are  special  pro- 
ceedings; as  regulated  by  the  code.  The  right  to  punish 
for  contempt  is  inherent  in  every  court,  and  necessary 
to  a  due  administration  of  the  law;  but  the  court,  by 
reason  of  the  appeal  and  supersedeas,  being  without 
authority  to  enforce  its  decree,  the  receiver  was  not  in 
contempt  for  declining  to  execute  it. 

The  judgment  of  the  district  court  should  be  reversed, 
and  the  proceeding  dismissed. 

Richmond  and  Pattison,  CO.,  concur. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  is  reversed,  and  the  proceeding 
ordered  dismissed. 

Beversed. 


Digitized  by  VjOOQIC 


1890.J  HuRD  V.  McClellan.  213 

HuRD  V.  McClellan  et  al. 

1 .  Construction  of  Statutes  and  Contracts  — »  Application  Thereto 

OP  THE  Principle  op  Noscitur  a  Sociis  (Civil  Code,  1883,  §  95. 
fiubd.  14). — The  code  provision  that  **iii  all  actioDS  brought  upon 
overdue  promissory  notes,  bills  of  exchange,  other  instruments 
for  the  direct  payment  of  money,  and  upon  book-accounts,  the 
creditor  may  have  a  writ  of  attachment  issue  upon  complying  with 
the  provisions  of  this  section  "  (Civil  Code,  1883,  §  95,  subd.  14),  in 
so  far  as  it  relates  to  written  contracts  is  to  be  limited  to  contracts 
of  the  nature  of  those  specified  therein. 

2.  A  Writ  op  Attachment  May  Not  Issue  Upon  an  Appeal  Bond.— 

An  appeal  bond  conditioned  that  if  the  defendant  shall  duly  pros- 
ecute his  appeal  and  pay  the  judgment  if  the  same  shall  be  af- 
firmed, then  the  obligation  shall  be  void,  otherwise  it  shall  remain 
in  full  force,  is  not  a  written  instrument  for  the  direct  payment  of 
money,  and  will  not  sustain  an  attachment. 

Appeal  from  District  Court  of  Arapahoe  County. 
Mr.  W.  T.  Hughes,  for  appellant. 
Mr.  E.  S.  MoRUisoN,  for  appellees. 

Pattison,  C.  It  appears  from  the  abstract  of  record 
and  arguments  in  this  case  that  on  April  27, 1885,  appel- 
lant recovered  a  judgment  against  Job  C:  McClellan,  one 
of  the  appellees,  for  the  sura  of  $4,437  and  costs.  From 
this  judgment  an  appeal  was  taken  and  an  appeal  bond 
filed,  with  the  other  appellees  as  sureties,  which  con- 
tained the  following  condition;  **Now,  if  the  said  Job  C. 
McClellan  shall  duly  prosecute  said  appeal,  and,  more- 
over, pay  the  amount  of  said  judgment,  costs,  interests 
and  damages,  rendered  and  to  be  rendered  against  said 
Job  C.  McClellan,  in  case  the  said  judgment  shall  be  af- 
firmed by  the  said  supreme  court,  then  the  above  obliga- 
tion to  be  null  and  void,  otherwise  to  remain  in  full  force 
and  virtue." 

On  April  9,  1886,  the  appeal  was  dismissed  for  failure 
to  file  transcript,  etc.  Thereupon  this  action  was  brought 
upon  the  appeal  bond,  and  an  attachment  issued.    Motion 
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was  made  to  quash  the  writ  because  '*(!)  no  attachment 
lies  upon  an  appeal  bond;  (2)  an  appeal  bond  is  not  a 
written  instrument  requiring  the  direct  payment  of 
money." 

The  court  sustained  the  motion  and  dissolved  the  at- 
tachment.    From  this  order  this  appeal  was  taken. 

The  sole  question  to  be  determined  by  this  court  is 
whether  an  appeal  bond  containing  the  condition  above 
recited  is  a  written  instrument  for  the  direct  payment  of 
money,  within  the  meaning  of  subdivision  14  of  section 
95  of  the  Code  of  Civil  Procedure. 

Appellant  contends  that  the  provision  cited  was  bor- 
rowed from  California,  and  the  supreme  court  of  the 
state  has  decided  an  attachment  will  issue  in  aid  of  a  suit 
brought  upon  an  appeal  bond.  He  invokes  the  principle 
that  whenever  a  statute  is  adopted  from  another  state 
the  construction  given  to  that  statute  by  the  courts  of 
that  state  is  also  adopted.  The  principle  is  correct  as  a 
general  rule  {Stebbiris  v.  Anthonyy  5  Colo.  348);  but  the 
premises  upon  which  appellant  predicates  his  proposition 
are  erroueous.  The  fourteenth  subdivision  of  section  95 
of  the  code  was  enacted  in  1881  as  an  amendment  to  the 
original  statute.  It  created  a  new  substantive  cause  for 
attachment.  It  reads  as  follows:  ''In  all  actions  brought 
upon  overdue  promissory  notes,  bills  of  exchange,  other 
written  instruments  for  the  direct  payment  of  money, 
and  upon  book-accounts,  the  creditor  may  have  a  writ  of 
attachment  issued  upon  complying  with  the  provisions 
of  this  section." 

The  provision  of  the  California  code  to  which  refer- 
ence is  made  reads  as  follows:  ''In  an  action  upon  a 
contract,  express  or  implied,  for  the  direct  payment  of 
money,  where  the  contract  is  made  or  is  payable  in  this 
state,"  etc.     Harst.  Pr.  §  538. 

The  language  of  the  two  sections  is  in  no  sense  similar. 
This  provision  cannot  be  said  to  have  been  adopted  from 
California.  The  question  of  construction,  therefore,  is 
an  original  one. 
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The  meaning  of  the  words  "other  written  instruments 
for  the  direct  payment  of  money  "  should  be  construed 
in  connection  with  the  context.  Other  instruments  are 
specifically  mentioned.  It  is  clear  that  the  statute  was 
intended  to  apply  to  instruments  of  the  nature  of  those 
specially  mentioned.  Such  instruments  are  overdue  prom- 
issory notes  and  bills  of  exchange.  These  are,  manifestly, 
instruments  for  the  direct  payment  of  money.  The  pay- 
ment provided  for  is  absolute  and  unconditional.  In 
other  words,  it  is  direct.  In  this  case  the  obligation  as- 
sumed by  the  sureties  was  not  direct,  but  collateral. 
They  could  be  charged  only  upon  failure  of  the  principal 
to  pay.  If  he  failed  to  pay  the  judgment  appealed  from, 
if  affirmed  by  this  court,  then  there  would  be  a  breach  of 
the  condition  of  the  bond  upon  which  a  cause  of  action 
might  be  predicated. 

Commenting  upon  this  section  in  the  case  of  People  v. 
Boylauy  25  Fed.  Rep.  594,  Hallett,  J.,  says:  ''In  respect 
to  the  manner  of  payment,  promissory  notes  and  bills  of 
exchange  are  distinguishable  from  many  other  contracts 
in  that  they  are  for  a  definite  sum  of  money,  payable  ab- 
solutely at  a  specified  time.  Upon  the  principle  noscitur 
a  sociiSj  the  'other  instrument'  mentioned  in  the  statute 
should  be  of  the  class  of  promissory  notes  and  bills  of 
exchange,  in  respect  to  the  quality  of  direct  payment. 
Inasmuch  as  the  word  '  overdue '  in  the  statute  is  appli- 
cable to  the  other  instruments  as  well  as  to  promissory 
notes  and  bills  of  exchange,  such  instruments  must  be 
of  a  character  to  become  overdue,  and  an  instrument  of 
that  character  must  be  for  a  fixed  sum,  payable  absolutelj'' 
at  a  time  specified."  That  action  was  brought  upon  an 
administrator's  bond,  and  it  was  expressly  held  that  such 
bond  was  not  an  instrument  in  writing  for  the  direct 
payment  of  money.  It  is  true  that  the  condition  of  an 
administrator's  bond  is  not  the  same  as  that  of  an  appeal 
bond,  yet  the  reasoning  of  Judge  Hallett  in  the  case  cited 
is  clearly  applicable  to  this  case. 
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Appellant  relies  principally  on  the  case  of  Hathaway  v, 
Davis,  33  Cal.  162.  By  a  divided  court  it  was  held  that 
"an  undertaking  on  appeal  is  an  express  contract  for  the 
direct  payment  of  money,  in  the  sense  of  the  statute  in 
relation  to  attachments."  The  opinion  of  the  majority 
of  the  court  is  vague  and  unsatisfactory.  In  a  dissenting 
opinion,  Sawyer,  J.,  uses  the  following  language:* "This 
appears  to  me  to  be  an  undertaking  that  another  party 
shall  pay,  and  not  that  the  party  himself  will  pay.  There 
is  no  promise  that  the  defendants  themselves  will  pay 
any  money  at  all,  and  consequently  no  contract  on  their 
part  for  the  direct  payment  of  money.  On  a  failure  of 
the  appellants  in  the  suit  to  pay  in  accordance  with  the 
terms  of  the  undertaking,  there  is  a  breach,  it  is  true, 
and  the  party  to  the  undertaking  is  liable  for  damages 
for  the  breach.  But  the  liability  is  strictly  for  damages, 
and  not  on  his  own  contract  that  he  himself  will  pay 
money.  For  these  reasons,  I  think  there  was  no  con- 
tract, express  or  implied,  on  the  part  of  the  defendant 
for  the  direct  payment  of  money,  within  the  meaning  of 
the  attachment  law,  and  that  an  attachment  is  unau- 
thorized." 

This  reasoning  is  clear  and  convincing,  and  clearly  ap- 
plicable to  the  case  at  bar.  The  order  of  the  court  dis- 
solving the  attachment  was  correct.  The  order  is 
affirmed. 

Reed  and  Richmond,  CO.,  concur. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  is  affirmed. 

Affirmed. 

Mr.  Justice  Elliott,  having  presided  at  the  trial  in 
the  court  below,  did  not  participate  in  this  decision. 
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^  Atchison  v.  Graham. 

1.  Chattel  Mortgage  —  Consequences  op  Failuee  of  the  Mort- 

gagee TO  Take  Possession  on  Default  of  Payment.— After  de- 
fault in  payment  of  a  debt  secured  by  a  chattel  mortgage  the  rela- 
tions of  the  mortgagee  to  the  property  and  the  rights  of  creditors 
and  subsequent  purchasers  in  good  faith  are  to  be  defined  and 
determined  by  the  principles  applicable  to  the  relation  between 
vendees  and  creditors  upon  a  sale  of  personal  property.  The  mort- 
gagee must  take  actual  possession  of  the  mortgaged  property, 
and  the  possession  must  be  open,  notorious  and  unequivociil,  such 
as  to  apprise  the  community,  or  those  who  are  accustomed  to  deal 
with  the  party,  that  the  goods  have  changed  hands,  and  that  the 
title  has  passed  out  of  the  mortgagor.  Otherwise  the  property 
will  be  subject  to  levy  and  sale  for  the  debts  of  the  mortgagor, 
and  to  the  rights  of  subsequent  purchasers  in  good  faith. 

2.  Same  — The  Statute  Does  Not  Authorize  the  Mortgagor  to 

Retain  Possession  for  Two  Years  Unless  so  Specified  in  the 
Mortgage.— The  statutoiy  provision  that  the  mortgage  shall  be 
**  good  and  valid  from  the  time  it  is  so  recorded,  for  a  space  of 
time  not  exceeding  two  years,  notwithstanding  the  property  mort- 
Kaged  *  »  *  may  be  left  in  the  possession  of  the  mortgagor," 
does  not  authorize  it  to  be  retained  by  the  mortgagor  for  that  period 
of  time  unless  it  be  so  stipulated  in  the  mortgage.  Suffering  mort- 
gaged property  to  remain  in  possession  of  the  mortgagor  after  de- 
fault in  payment  is  a  fraud  per  8e,  and  renders  the  mortgage  void 
as  to  creditors  both  under  the  chattel-mortgage  act  and  the  statute 
of  frauds. 

Appeal  from  Superior  Court  of  Denver. 

Mr.  A.  B.  McKiNLEY,  for  appellant. 

Messrs.  Steele  &  Malone,  for  appellee. 

Pattison,  0.  This  is  an  action  of  replevin,  brought 
by  appellant  to  recover  certain  personal  property  of  which 
she  claimed  ownership  and  right  of  possession.  The 
facts  out  of  which  the  litigation  arose,  briefly  stated,  are 
as  follows: 

September  6,  1884,  appellant,  through  the  agency  of 
one  E.  J.  Adams,  loaned  H.  E.  Kinney  and  George  V. 
Home,  who  were  then  doing  business  as  copartners,  the 
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sum  of  $840.  On  that  day  they  gave  their  promissory 
note  for  that  sum,  payable  three  months  after  date,  at 
the  rate  of  three  and  one-half  per  cent,  per  month  from 
date  until  paid.  To  secure  the  payment  of  the  note  they 
made,  executed  and  delivered  to  Adams  a  chattel  mort- 
gage upon  certain  personal  property,  consisting  of  horses, 
harness,  carriages,  etc.,  then  in  their  possession  at  the 
Kentucky  Livery  Stables  in  this  city. 

The  chattel  mortgage  contained  the  usual  covenants, 
among  which  was  the  following:  "We  will  well  and 
truly  pay,  or  cause  to  be  paid,  the  said  promissory  note 
*  *  *  when  the  same  shall  become  due  and  payable, 
without  days  of  grace.  *  *  *  "  it  was  also  provided 
that,  until  default  *'in  the  keeping  or  performance  of 
some  one  or  more  of  the  condftions,  covenants  or  agree- 
ments above,  herein  or  hereinafter  mentioned,  the  said 
parties  of  the  first  part  may  keep,  retain  and  use  the  said 
property,  goods  and  chattels."  Upon  default  the  mort- 
gagee was  authorized  to  take  immediate  and  full  posses- 
sion of  the  property. 

Immediately  after  the  note  and  mortgage  were  made 
they  were  transferred  by  Adams  to  appellant.  The  prop- 
erty remained  in  the  possession  of  the  mortgagors,  and 
was  used  by  them  in  their  business,  until  December  6, 
1884.  In  the  evening  of  that  day,  Thomas  Atchison,  the 
husband  of  appellant,  accompanied  by  Adams  and  one 
Brandt,  went  to  the  livery-stables  of  the  mortgagors  and 
demanded  payment  of  the  note.  The  note  not  being 
paid,  Atchison,  as  agent  of  appellant,  undertook  to  take 
possession  of  the  property  under  the  mortgage.  No  objec- 
tion was  made  to  the  proceeding  by  the  mortgagors.  Ac- 
companied by  them,  Atchison  and  Adams  went  through 
the  stables,  identifying  the  property  described  in  the 
mortgage,  and  placing  the  same  in  charge  of  Brandt  as 
custodian,  with  instructions  that  he  should  not  permit 
the  property  to  be  taken  from  the  stables.  The  property 
was  not  separated  from  other  property  belonging  to  the 
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mortgagors,  nor  was  its  position  changed  in  any  respect. 
Atchison  and  Adams  then  left  the  stables,  and  Brandt 
remained  as  the  representative  of  appellant. 

On  Monday,  December  8th,  the  mortgagors  confessed 
a  judgment  in  favor  of  one  Suydam  for  the  sum  of  $1,474. 
The  same  day  an  execution  upon  the  judgment  con- 
fessed was  issued  and  delivered  to  appellee  or  his  deputy, 
A.  H.  Weber.  Weber,  upon  the  receipt  of  the  execu- 
tion, and  at  about  5  o'clock  in  the  afternoon,  went  to  the 
stables  of  the  judgment  debtor  for  the  purpose  of  levying 
the  execution.  When  he  reached  the  stables  he  began 
to  execute  the  process  by  making  a  list  and  inventory  of 
the  property  in  the  usual  form.  While  he  was  engaged 
in  making  the  levy,  he  was  informed  by  Brandt  that  the 
property  was  in  his  possession  as  agent  of  the  mort- 
gagee, and  the  mortgage  itself  was  then  and  there  ex- 
hibited to  him.  He  thereupon  proceeded  no  further  with 
the  execution  of  the  process.  Subsequently,  having  se- 
cured indemnity,  he  returned,  and  levied  the  execution 
upon  the  mortgaged  property  in  the  usual  way.  After 
the  levy  had  been  perfected,  appellant  caused  demand  to 
bo  made  for  the  delivery  of  the  property,  and  upon  re- 
fusal brought  this  action. 

The  complaint  is  in  the  usual  form.  The  answer  put 
in  issue  the  allegations  of  the  complaint,  and,  for  a  sec- 
ond defense,  justified  the  taking  under  the  execution 
issued  upon  the  judgment  as  above  stated.  A  replica- 
tion was  filed,  and  upon  these  issues  the  cause  was  tried 
to  the  court,  and  judgment  rendered  for  defendant. 
Motion  for  a  new  trial  was  made  and  granted.  Before 
the  trial  an  amended  answer  was  filed  by  defendants, 
setting  up  as  a  further  defense  to  tlie  action  that  the 
mortgage  was  invalid,  because,  at  the  time  it  was  made, 
a  contract  was  entered  into  between  the  mortgagors  and 
the  mortgagee,  by  the  terms  of  which  the  mortgagors 
were  authorized,  in  effect,  to  sell  the  property  mort- 
gaged, and  apply  the  whole  or  some  part  of  the  proceeds 
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to  their  own  use.  The  allegations  of  the  amended  answer 
were  put  in  issue  by  further  replication  by  appellant. 

In  November,  1886,  a  second  trial  was  had  before  the 
court  without  a  jury,  which  trial  resulted  in  a  second 
judgment  against  appellant,  from  which  this  appeal  was 
taken. 

The  sole  question  presented  to  this  court  is  whether 
the  judgment  of  the  court  below  is  sustained  by  the  evi- 
dence. In  considering  this  question,  the  defense  inter- 
posed by  the  amended  answer  will  be  ignored,  for  the 
reason  that  there  is  no  evidence  which  shows,  or  tends 
to  show,  that  the  mortgagors  were  to  sell  the  mortgaged 
property.  The  discussion  will  be  confined  to  the  simple 
question  whether,  after  default  in  the  payment  of  the 
note,  there  was  an  actual  delivery  and  change  of  posses- 
sion of  the  property,  within  the  meaning  of  the  law,  as 
settled  by  this  court. 

That  the  note  given  by  the  mortgagors  matured  De- 
cember 6th,  there  can  be  no  question.  Days  of  grace 
were  expressly  waived  by  the  provisions  of  the  mortgage 
itself.  That  days  of  grace  may  be  waived  is  elementary. 
3  Eand.  Com.  Paper,  §  1057.  Failure  to  pay  the  note, 
therefore,  upon  that  day,  was  a  breach  of  the  condition 
of  the  mortgage,  which  entitled  the  mortgagee  to  take 
immediate  possession  of  the  mortgaged  property. 

The  question  presented  is  whether  the  appellant  actu- 
ally took  possession  of  the  property,  within  the  meaning 
of  the  chattel-mortgage  act  and  the  statute  of  frauds  of 
this  state,  as  interpreted  and  construed  by  this  court. 
The  rights  and  duties  of  mortgagees  under  the  chattel- 
mortgage  act  of  this  state  have  never  been  fully  defined 
by  this  court.  It  is  an  elementary  principle  that  **a 
chattel  mortgage  at  common  law  is  void  against  cred- 
itors, unless  accompanied  by  an  actual  delivery  of  the 
property  to  the  mortgagee.''  Jones,  Chat.  Mortg.  §  176. 
This  principle  of  the  common  law  has  been  adopted  as  a 
part  of  the  statute  law  in  this  state.    Section  163  of  the 
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General  Statutes  provides  that  "no  mortgage  on  personal 
property  shall  be  valid  as  against  the  rights  and  interest 
of  any  third  person  or  persons  unless  possession  of  such 
personal  property  shall  be  delivered  to  and  remain  with 
the  mortgagee,  or  the  said  mortgage  be  acknowledged 
and  recorded  as  hereinafter  directed."  Eegistry  of  the 
mortgage  is,  by  this  section,  made  a  substitute  for  the 
delivery  and  change  of  possession  of  the  property.  Under 
this  provision,  personal  property  mortgaged  may  remain 
in  the  possession  of  the  mortgagor,  if  the  mortgage  so 
provides,  and  it  is  acknowledged  and  recorded  in  accord- 
ance with  the  statute. 

It  is  claimed  by  appellant  that,  under  section  165,  the 
mortgagor  may  retain  possession  of  the  property  for  the 
full  period  of  two  years,  because  that  section  declares 
that  such  a  mortgage  shall  be  "  good  and  valid  from  the 
time  it  is  so  recorded,  for  a  space  of  time  not  exceeding 
two  years,  notwithstanding  the  property  mortgaged  or 
conveyed  by  deed  of  trust  may  be  left  in  the  possession 
of  the  mortgagor."  This  construction  of  the  language 
quoted  cannot  prevail.  The  time  during  which  the  prop- 
erty was  to  remain  in  -the  custody  and  possession  of  the 
mortgagor  is  in  this  case  fixed  and  determined  by  the 
mortgage  itself,  and  the  rights  of  the  parties,  in  this  re- 
spect, are  defined  by  the  mortgage  and  not  by  the  statute. 
The  mortgage  provides  that  the  property  shall  remain 
in  the  possession  of  the  mortgagors  until  default  in  pay- 
ment or  the  maturity  of  the  debt.  Under  the  chattel- 
mortgage  act,  the  property  may  remain  with  the  mort- 
gagor for  the  period  '*  that  such  conveyance  shall  provide 
for  the  property  so  to  remain,"  but  in  no  event  can  the 
mortgagor  retain  possession  of  the  property  more  than 
two  years. 

The  statute  now  under  discussion  is  that  which  was  in 
force  at  the  time  the  mortgage  in  question  was  made. 
By  the  amendment  of  1887  it  is  provided  that  such  mort- 
gage shall  *'  be  good  and  valid  from  the  time  it  is  so  re- 
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corded  until  the  maturity  of  the  last  instalment  of  the 
mortgage  indebtedness,  but  not  exceeding  two  years,  if 
the  principal  of  said  mortgage  indebtedness  be  not  ex- 
ceeding $2,500,"  etc.     Laws  1887,  p.  75. 

The  section  of  the  chattel- mortgage  act  in  force  when 
the  mortgage  in  question  was  made  is  a  literal  transcript 
of  section  3  of  the  Revised  Statutes  of  Illinois  of  1845, 
chapter  20.  This  section  has  been  construed  again  and 
again  by  the  supreme  court  of  that  state.  In  Reed  v. 
Eatnes,  19  111.  594,  it  is  held  that  "under  a  chattel  mort- 
gage the  mortgagee  must  take  possession  of  the  prop- 
erty upon  the  default  of  payment  of  the  debt.  Suffering 
property  to  remain  with  a  mortgagor  after  a  default  in 
payment  of  a  fraud  per  se,  not  subject  to  explanation. 
*  *  *  The  word  *  so '  in  the  proviso  to  the  act  respect- 
ing chattel  mortgages  has  reference  to  the  two  years 
of  time;  meaning  that,  if  the  conveyance  so  expresses 
it,  the  property  may  remain  with  the  mortgagor  two 
years."  Thompson  v.  Yeck,  21  111.  78;  Funk  v.  Staats, 
24  m.  632;  Reese  v.  Mitchell,  41  III.  365;  Lemen  v.  Rob- 
inson, 59  111.  115;  Dunlap  v.  Epler,  88  111.  82. 

In  1874  the  chattel-mortgage  statute  of  Illinois  was 
revised,  and  such  mortgages  wei'e  declared  to  be  valid, 
"from  the  time  it  is  filed  for  record  until  maturity  of 
the  entire  debt  or  obligation."  R.  S.  HI.  1874,  §  4, 
ch.  95. 

Under  the  statute  and  the  authorities  cited,  it  is  clear 
that  upon  default  it  became  the  duty  of  Kinney  &  Home 
to  deliver  the  property  to  appellant,  and  that  it  became 
her  duty  to  take  actual  and  exclusive  possession,  and  to 
assume  absolute  dominion  and  control  over  it.  A  chat- 
tel mortgage  is  in  law  a  conditional  sale  of  chattels,  and 
operates  to  transfer  the  legal  title  to  the  mortgagee. 
Upon  breach  of  the  condition  the  title  becomes  absolute, 
and  the  mortgagee  may  then  treat  the  mortgaged  prop- 
erty as  his  own.  After  default,  therefore,  in  the  pay- 
ment of  the  debt  secured,  the  relations  of  the  mortgagee 
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to  the  property,  the  rights  of  the  creditors  and  subse- 
quent purchasers  in  good  faith,  are  to  be  defined  and 
determined  by  the  principles  which  are  applicable  to  the 
relation  between  vendees  and  creditors  upon  a  sale  of 
personal  property.  Jones,  Chat.  Mortg.  §  375;  Fttnk  v. 
StaaiSy  supra. 

The  sufficiency  of  the  delivery  and  change  of  posses- 
sion, therefore,  in  this  case,  is  to  be  determined  by  section 
1523  of  the  General  Statutes  of  this  state,  which  declares 
that  **  every  sale  made  by  a  vendor  of  goods  and  chattels 
in  his  possession,  or  under  his  control,  *  *  *  unless 
the  same  be  accompanied  by  an  immediate  delivery,  and 
be  followed  by  an  actual  and  continued  change  of  posses- 
sion of  the  things  sold  or  assigned,  shall  be  presumed  to 
be  fraudulent  and  void  as  against  creditors  of  the  vendor, 
*    *    *    and  this  presumption  shall  be  conclusive." 

This  section  has  been  repeatedly  construed  by  this 
court.  In  Cook  v.  Mann,  6  Colo.  21,  the  rule  is  stated  in 
the  following  language:  **The  vendee  must  take  the  act- 
ual possession,  and  the  possession  must  be  open,  notori- 
ous and  unequivocal,  such  as  to  apprise  the  community, 
or  those  who  are  accustomed  to  deal  with  the  party,  that 
the  goods  have  changed  hands,  and  that  the  title  has 
passed  out  of  the  seller  and  into  the  purchaser.  This 
must  be  determined  by  the  vendee  using  the  usual  marks 
or  indicia  of  ownership,  and  occupying  that  relation  to 
the  thing  sold  which  owners  of  property  generally  sus- 
tain to  their  own  property.  The  possession  must  be 
exclusive  of  the  vendor.  A  concurrent  or  joint  posses- 
sion is  not  admissible."  The  same  rule  is  announced  in 
Wilcox  V.  Jackson,  7  Colo.  521. 

In  Bassinger  v.  Spangler,  9  Colo.  175,  it  was  held:  "It 
[the  statute]  admits  of  no  excuse  for  leaving  personal 
chattels,  capable  of  manual  delivery  and  removal,  in  the 
apparent  possession  of  the  vendor;  nor  does  it  admit  of  a 
construction  whereby  there  may  be  a  joint  or  concurrent 
possession  in  both  vendor  and  vendee.     Nor  can  a  case 
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be  taken  out  of  the  statute,  nor  can  the  statute  be  satis- 
fied, by  proving  that  the  sale  was  bona  fide^ 

The  same  doctrine  was  announced  in  April  last  in 
Sweeney  v.  Coe,  12  Colo.  485. 

The  rule  is  an  arbitrary  one.  The  reason  of  the  rule 
has  nothing  whatever  to  do  with  its  application,  nor  is  it 
affected  by  the  honesty  or  the  good  faith  of  the  parties. 
Whenever  personal  property  capable  of  manual  delivery 
is  left  in  the  possession  of  the  vendee,  such  possession 
cannot  be  explained,  and  constitutes  a  fraud  in  law. 
That  there  was  no  delivery  of  the  property  in  contro- 
versy— no  actual  and  continued  change  of  possession 
within  the  meaning  of  the  statute  —  will  be  apparent 
upon  an  examination  of  the  evidence. 

Adams,  the  first  witness  sworn  in  behalf  of  plaintiff, 
said:  **  When  we  went  there  on  December  6th,  we  told 
them  we  would  have  to  make  the  foreclosure.  Home 
made  no  serious  objection  to  our  foreclosing  the  mort- 
gage. He  said  there  were  three  days'  grace,  and  I  told 
him  there  was  not.  We  checked  off  the  stock,  and  I 
told  Mr.  Brandt  to  take  charge  of  it.  We  didn't  change 
the  position  of  the  stock  nor  the  harness,  nor  separate  it 
from  the  other  property  in  the  stables.  We  left  it  just  as 
we  found  it.  We  did  not  put  any  notice  or  sign  on  the 
stable  on  December  6th." 

Brandt,  the  custodian  of  the  property,  states:  **We 
went  to  549  Holladay  street, —  Kinney  &  Home's  stables. 
We  went  in  the  office,  and  stayed  there  about  .an  hour, 
until  Home  came,  and  then  we  went  to  work  checking 
off  the  goods  mentioned  by  me,  and  I  was  put  in  charge. 
I  held  the  light  while  they  were  checking  off.  I  stayed 
there  all  night.  I  did  not  go  away.  I  had  my  breakfast, 
dinner  and  supper  brought  to  me  during  the  three  days. 
I  went  out  on  the  sidewalk,  through  the  barn,  and  went 
across  the  street.  I  did  not  drive  the  horses  under  my 
charge.  While  I  was  there  Hess,  the  hostler,  fed  the 
horses  and  took  care  of  them.    I  do  not  know  whether 


Digitized  by  VjOOQIC 


1890.]  Atchison  v.  Graham.  2S6 

he  had  any  pay.  I  suppose  he  was  working  for  Kinney 
&  Home.  I  did  not  move  the  horses  out  of  the  stable. 
I  left  all  the  property  there.  There  was  other  property 
in  the  stable.  The  property  put  in  my  custody  was  not 
moved.  It  was  watered  and  taken  care  of,  and  left  right 
in  the  barn  in  the  same  place." 

Atchison  testified:  *' We  did  not  separate  the  property 
in  the  chattel  mortgage  from  the  property  that  was  not 
in  the  chattel  mortgage.  We  did  not  put  a  sign  over  the 
door.  I  do  not  know  as  I  noticed  any  sign  there.  I  do 
not  know  who  fed  the  horses  in  the  barn.  All  the  horses 
in  the  mortgage  were  not  on  the  one  side  of  the  stable,  I 
think.     I  think  they  were  on  both  sides." 

Home,  one  of  the  mortgagors,  called  as  a  witness  for 
defendant,  testified:  "Atchison  said  let  the  goods  remain 
there  for  a  few  days.  He  said  he  would  not  move  the 
goods.  He  would  give  us  a  few  days  to  try  and  fix  it 
up.  We  rented  the  barn.  We  paid  the  rent  on  it  from 
the  6th  to  the  10th  of  December.  Brandt  sat  in  the 
office.  He  did  not  attend  to  the  horses.  I  never  saw 
him  attend  to  hitching  them  up,  or  feed  them,  or  curry 
them,  even.  He  took  no  part  whatever  in  anything  per- 
taining to  the  horses  or  buggies.  When  I  was  there  I 
attended  to  business  the  same  as  usual.  Hess  took  charge 
of  the  horses.  He  was  in  our  employ.  We  paid  him, 
and  paid  him  while  Brandt  was  there,  up  to  the  time  the 
sheriff  came.  We  paid  for  the  feed  of  the  horses.  They 
did  not  disturb  any  of  the  property, —  they  left  them  just 
as  they  found  them.  They  did  not  take  down  the  sign 
nor  put  up  r.ny  sign.  We  offered  horses  for  sale  during 
this  time.  We  used  two  of  the  horses  in  the  package  de- 
livery, which  were  mentioned  in  the  mortgage.  *  George 
H.'  was  one  of  them.  He  worked  all  the  while  until  the 
sheriff  took  possession.  I  drove  the  horses  while  Brandt 
was  there." 

Hess  testified:  "  I  was  there  when  Atchison  and  Brandt 
came  there  on  the  evening  of  the  6th.  They  came  there 
VoL.XlV-.i6 
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in  the  afternoon,  and  stayed  around  the  office.  I  had 
charge  of  the  horses  there, —  attended  to  feeding  and 
currying  them.  Brandt  once  in  a  while  came  back  to 
the  stable, —  veiy  seldom.  I  hitched  up  the  horses  every 
day.  Brandt  drove  home  to  his  meals  mostly  everyday. 
I  was  under  the  direction  of  Kinney  &  Home.  Brandt 
never  employed  me.  He  did  not  say  anything  to  me 
about  feeding  or  currying  them.  I  did  not  notice  any 
change  in  the  sign  over  the  stable.  No  notice  was  put 
up.  There  was  no  change  in  the  position  of  the  stock 
between  the  6th  and  10th  of  December.  Kinney  & 
Home  used  part  of  the  stock  most  everyday." 

If,  upon  this  evidence,  the  court  below  had  found  that 
there  was  a  delivery  and  change  of  possession  of  the 
property,  such  a  finding  could  not  have  been  sustained. 
To  satisfy  the  statute,  the  possession  of  the  vendee  or 
mortgagee  after  default  must  be  exclusive.  He  must 
exercise  exclusive  dominion  and  control  over  the  prop- 
erty. Such  dominion  cannot  be  shared  vrith  the  vendor 
or  mortgagor.  If  the  property  is  capable  of  manual  de- 
livery, it  must  be  removed  and  taken  from  the  posses- 
sion of  the  vendor,  or  it  must  be  so  dealt  with  as  to  give 
notice  to  the  community  that  there  has  been  a  change 
of  ownership.  If,  to  accomplish  this  end  and  satisfy  the 
statute,  it  is  necessary  to  remove  the  property  from  the 
place  where  it  has  been  kept,  such  removal  must  be 
made,  however  great  the  expense  or  hardship  may  be. 
The  change  of  possession  must  not  only  be  actual,  as  be- 
tween the  parties,  but  apparent  to  the  community. 

In  this  case  Kinney  &  Home,  the  mortgagors,  were 
the  proprietors  of  the  stable  where  the  property  was 
allowed  to  remain.  No  steps  whatever  were  taken  which 
would  constitute  notice  to  persons  accustomed  to  deal 
with  them  that  they  were  not  still  the  owners  of  the 
property,  or  that  their  relation  to  the  property  was  in 
any  wise  changed.  Within  the  meaning  of  the  statute, 
therefore,  there  was  no  change  of  possession,  and  for 
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that  reason,  default  having  been  made  in  payment,  the 
mortgage  was  void  as  to  creditors,  both  under  the  first 
section  of  the  chattel-mortgage  act  and  the  section  of 
the  statute  of  frauds  which  has  been  cited,  and  the 
plaintiff  was  therefore  not  entitled  to  recover. 
The  judgment  should  be  affirmed. 

Richmond,  C,  concurs.    Reed,  C,  dissents. 

Per  Curiam.    For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  is  affirmed. 

Affirmed. 


Johnson  v.  Mffchell. 


COWTBACTS  —  Consideration. —  A  promissory  note  was  given  by  de- 
fendaDt  solely  as  collateral  security  for  a  debt  due  plaintiff  on  ac- 
count. Before  the  giving  of  the  note  this  account,  together  with 
a  trust-deed  securing  it,  had  been  assigned  to  a  third  person.  De- 
fendant was  ignorant  of  such  assignment,  and  would  not  have 
executed  the  note  had  he  known  of  it.  After  the  assignment,  and 
before  the  commencement  of  suit  on  the  note,  the  assignee  received 
payment  in  full  of  the  account  in  question.  The  note  had  not 
been  negotiated.  Held,  that  plaintiff  could  not  recover,  there  being 
no  consideration  for  the  note. 

-  Error  to  Fremont  County  Court. 

Mr.  A.  Macon,  for  plaintiff  in  error. 

Chief  Justice  Helm  delivered  the  opinion  of  the  court. 

There  is  no  appearauce  in  this  court  by  defendant  in 
evYOTy  and  we  are  at  a  loss  to  know  upon  what  ground 
the  court  below  rendered  the  judgment  challenged  by  the 
present  proceeding. 

The  evidence  before  us,  which  was  properly  admitted 
under  the  pleadings,  shows  without  serious  conflict  that 
the  promissory  note  sued  on  was  given  by  Johnson  solely 
as  collateral  security  for  a  debt  to  Mitchell  &  Co.  upon 
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account,  owed  by  a  certain  mining  company,  of  which 
Johnson  was  the  general  manager;  that  prior  to  the  giv- 
ing of  the  note  this  account,  together  with  a  trust-deed 
securing  the  same,  had  been  assigned  to  a  third  party, 
and  neither  Mitchell,  the  payee  of  the  note,  nor  Mitchell 
&  Co.  retained  any  interest  whatever  therein;  that  John- 
son was  ignorant  of  such  assignment,  and  would  not 
have  executed  the  note  had  he  possessed  knowledge 
thereof;  that  subsequent  to  the  assignment  mentioned, 
and  prior  to  the  commencement  of  suit,  the  assignee  re- 
ceived payment  in  full  of  the  account  in  question. 

The  promissory  note  in  suit  was  not  negotiated,  and 
the  action  is  between  the  original  parties  thereto.  From 
the  foregoing  evidence  it  appears  that  there  was  no  con- 
sideration in  law  for  the  original  making  of  the  instru- 
ment; also  that  the  consideration  upon  which  the  maker 
supposed  he  was  giving  the  instrument  had  failed  by  pay- 
ment of  the  account  prior  to  suit.  Clearly,  upon  the 
record  as  now  presented  to  this  court,  plaintiff  below  was 
not  entitled  to  recover.  The  judgment  is  accordingly 
reversed. 

Reversed. 


Heinssen  v.  State. 

1.  Construction  of  Statutes  —  LEOisLATrvE  Intent  Indicated  by 

Change  of  Language  in  Amendment. —  Where  the  language  of 
a  statute  is  radically  changed  by  a  subsequent  amendment,  such 
change  indicates  a  change  of  intent  on  the  part  of  the  legislature. 

2.  Construction  of  Ambiguous  St atutf^  —  Legislative  Intent  to 

Prevail. —  Although  the  provisions  of  an  amendment  to  a  law  are 
ambiguous,  it  is  the  duty  of  the  courts  to  discover,  if  possible,  the 
intention  of  the  legislature  in  framing  the  same,  and  to  give  the 
amended  act  such  construction  as  will  best  effectuate  the  change 
intended. 

3.  Authority  of  City  Counctl  of  Denver  to  License  Tippling- 

HousES  Subject  to  Conditions.— The  authority  of  the  city  coun- 
cil of  the  city  of  Denver  to  license,  tax  and  regulate  tippling- 
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houses,  dram-shops,  etc.,  is  subject  to  the  following,  among  other, 
conditions:  (1)  That  the  license  rate  to  be  charged  shall  not  be  less 
than  certain  minimum  fees  specified  by  the  statute;  (2)  that  the 
power  granted  shall  only  be  exercised  subject  to  tho  general  law 
of  the  state  I'egulatiug  the  manner  of  conducting  the  business  by 
the  licensee. 

4.  Keepinq  Open  Tipplino-House  on  Sunday  —  Statute  Appucable 

TO  City  of  Dbnyeb  Under  Present  Charter. —  By  the  general 
law  of  the  state  the  keeping  open  of  a  tippling-house  on  the  Sab- 
bath day  or  night  is  made  a  criminal  offense,  punishable  by  fine  or 
imprisonment;  and  the  fact  that  such  house  is  situate  in  the  city  of 
Denver  will  not  avail  as  a  defense  under  the  present  city  charier. 

5.  Effect  of  the  Repeal  of  a  Repealing  Act.—  When  any  act  or 

part  of  an  act  is  repealed,  it  is  liot  revived  by  a  subsequent  repeal 
of  the  repealing  act. 

6.  Suspension  of  a  General  Law  by  a  City  Ordinance  —  Repeal 

OF  the  Ordinance. —  When  the  suspension  of  a  general  law  within 
a  municipality  results  from  a  city  ordinance  passed  in  pursuance 
of  a  special  charter,  the  repeal  of  the  ordinance  will  leave  the  gen- 
eral law  in  force  within  the  city. 

Error  to  District  Court  of  Arapahoe  County, 

Messrs.  Edgar  Caypless  and  W.  B.  Felker,  for 
plaintiff  in  error. 

S.  W.  Jones,  Attorney- Greneral,  and  Messrs.  H.  Rid- 
DELL,  I.  N.  Stevens  and  L.  C.  Rockwell,  for  the  state. 

Mr.  Justice  Hayt  delivered  the  opinion  of  the  court. 

Plaintiff  in  error,  defendant  below,  was  convicted  in 
the  district  court  of  Arapahoe  county  for  keeping  open  a 
tippling- house  on  the  Sabbath  day,  in  violation  of  section 
151  of  the  Criminal  Code  of  this  state. 

The  place  at  which  the  act  is  shown  to  have  been  com- 
mitted is  situate  within  the  corporate  limits  of  the  city 
of  Denver,  and  the  only  defense  relied  upon  is  that  said 
city,  under  its  special  charter,  is  excepted  from  the  oper- 
ation of  the  statute.  The  court  below  being  of  the  opin- 
ion that  the  state  law  was  in  force  within  said  city,  the 
defendant  was  sentenced  accordingly.  To  review  this 
judgment  the  case  has  been  brought  here  upon  error. 
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The  nature  of  the  defense  will  more  fully  appear  from 
an  examination  of  the  following  provisions  of  the  various 
special  charters  of  the  city  of  Denver,  which  have  been 
in  force  at  different  times  from  the  year  1833  to  the 
present: 

Paragraph  15,  section  17,  article  11,  of  the  charter  of 
1883,  reads  as  follows:  "  Fifteenth.  The  city  council  shall 
have  exclusive  power  within  the  city  to  license,  tax,  re- 
strain, regulate,  prohibit  and  suppress  tippling-houses, 
dram-shops,  and  the  selling  or  giving  away  of  any  intox* 
icating  or  malt  liquors,  by  any  person  within  the  city, 
except  by  persons  duly  licensed." 

This  provision  was  re-enacted  without  material  change 
in  1885.  See  Sess.  Laws  1885,  p.  82.  In  the  Eevisionof 
1887  the  same  provision  was  retained,  with  the  following 
proviso  added:  "  Provided,  that  no  license  shall  be  issued 
to  keep  any  liquor  saloon  or  dram-shop,  except  on  peti- 
tion of  the  owners  of  a  majority  of  the  real  estate  within 
the  frontage  of  the  block  in  which  said  business  is  to  be 
carried  on,  or  upon  the  opposite  frontage.  When  the 
person  applying  for  such  license  has  fully  complied  with 
the  laws  and  ordinances  applying  thereto,  the  city  coun- 
cil shall  order  such  license  issued.  No  license  shall  be 
granted  for  a  saloon  or  dram-shop  located  within  one 
block  of  any  church  or  school  building."  Sess.  Laws 
1887,  p.  84.  " 

At  the  next  session  of  the  legislature  (1889)  the  sec- 
tion was  materially  amended.  In  this  case  our  attenr- 
tion  will  be  directed  more  particularly  to  the  section  as 
amended.    It  reads  as  follows: 

**  Twelfth.  (Exclusively  subject  to  the  general  law  of 
the  state,  but  not  at  a  lower  price  than  $600  to  keep  open 
until  12  o'clock,  nor  lower  than  $800  to  keep  open  until 
2  o'clock,  nor  lower  than  $1,000  to  keep  open  «dl  night.) 
To  license  and  tax  tippling-houses,  dramshops,  billiard 
tables  and  bowling-alleys,  and  selling  or  giving  away  of 
any  intoxicating  or  malt  liquors  by  any  person  within  the 
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city,  and  to  regulate  the  same:  provided,  that  no  license 
shall  be  issued  to  keep  any  liquor  saloon  or  dram-shop 
except  on  petition  of  the  owners  of  a  majority  of  the 
real  estate  within  the  frontage  of  the  block  in  which 
said  business  is  to  be  carried  on.  When  the  person  ap- 
plying for  such  license  has  fully  complied  with  the  laws 
and  ordinances  applying  thereto,  the  city  council  may 
oi-der  such  license  issued;  provided,  however,  that  such 
license  may  be  renewed  from  time  to  time,  at  the  discre- 
tion of  the  city  council,  for  a  period  not  exceeding  three 
years,  without  further  petition.  No  license  shall  be 
issued  for  a  saloon  or  dram-shop  located  within  five  hun- 
dred feet  of  any  church  or  school  building;  the  measure- 
ment to  be  along  the  same  street  on  which  the  church 
or  school  building  fronts,  and  along  the  adjoining  side 
streets  in  the  case  the  license  is  sought  for  a  dram-shop 
or  liquor  saloon  on  such  side  street."  See  Sess.  Laws 
1889,  p.  126. 

During  all  the  times  hereinbefore  mentioned  the  sec- 
tion of  the  Criminal  Code  under  which  this  indictment 
was  framed  has  been  upon  our  statute  books.  The  sec- 
tion reads  as  follows: 

*'  Sec.  151.  If  any  person  shall  be  guilty  of  open  lewd- 
ness, or  other  notorious  act  of  public  indecency,  tending 
to  debauch  the  public  morals,  or  shall  keep  open  any 
tippling  or  gaming-house  on  the  Sabbath  day  or  night, 
or  shall  maintain  or  keep  a  lewd  house  or  place  for  the 
practice  of  fornication,  or  shall  keep  a  common,  ill-gov- 
erned and  disorderly  house  to  the  encouragement  of 
idleness,  gaming,  drinking,  fornication,  or  other  misbe- 
havior, every  such  person  shall,  on  conviction,  be  fined 
not  exceeding  $100,  or  imprisoned  in  tbe  county  jail  not 
exceeding  six  months."    See  Gen.  St.  p.  331. 

The  only  question  presented  for  our  determination 
upon  this  writ  of  error  is,  has  the  provision  of  section  151 
of  the  Criminal  Code,  relating  to  tippling- houses,  been 
in  force  within  the  territorial  limits  of  the  city  of  Denver 
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since  the  charter  as  amended  in  1889  went  into  eifect? 
It  is  settled  by  repeated  adjudications  of  this  court  that, 
under  the  charter  provision  as  it  was  framed  prior  to  the 
adoption  of  the  amendment  of  1889,  the  state  was  divested 
of  its  control  over  tippling- houses  within  the  territorial 
limits  of  the  city  of  Denver,  the  city  having  accepted  and 
exercised  the  exclusive  powers  conferred  by  its  special 
charter.  The  correctness  of  those  decisions  has  been 
vigorously  assailed  in  argument  and  as  strongly  sup- 
ported. In  view  of  the  conclusions  reached  upon  another 
branch  of  this  case,  it  is  unnecessary  for  us  to  follow 
counsel  in  this  discussion,  as  the  result  in  this  case  would 
not  be  affected  by  any  conclusion  reached  thereon.  There- 
fore, without  questioning  the  result  announced  in  those 
cases,  we  shall  consider  the  effect  of  the  amendment 
made  at  the  last  (1889)  session  of  the  legislature.  That 
the  phraseology  of  the  provision  has  been  radically 
changed  is  conceded.  The  effect  of  such  change  is  in 
dispute. 

As  a  preliminary  observation,  attention  is  called  to  the 
fact  that  the  authority  of  the  legislative  department  of 
the  state  government  over  the  subject-matter  of  the  pro- 
vision must  be  conceded  within  constitutional  limitations. 
Arguments  in  reference  to  the  policy  and  wisdom  of  par- 
ticular laws  are  properly  made  to  that  department,  and 
not  to  the  judicial.  As  before  announced  by  this  court, 
it  is  for  the  courts  to  declare  what  the  law  is,  and  not 
what  it  ought  to  be. 

It  must  be  admitted  in  the  outset  that  the  provision  of 
the  charter  under  consideration  is  not  free  from  ambi- 
guity. But,  while  the  uncertainty  of  the  language  to 
convey  the  intention  of  the  legislature  is  to  be  regretted, 
it  is  nevertheless  the  duty  of  the  judicial  department  to 
discover  the  intention  of  the  law-making  power  in  mak- 
ing the  changes,  so  far  as  such  intention  may  be  disclosed 
by  the  application  to  the  provision  of  well-settled  rules 
of  statutory  construction,  and,  when  discovered,  to  so 
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construe  the  act  as  to  effectuate  the  purpose  of  the 
framers  thereof.  In  obedience  to  one  such  rule  of  con- 
struction, we  are  required  to  presume  that  the  change  of 
language  made  by  the  amendment  indicates  a  change  of 
intent  on  the  part  of  the  legislature,  and  consequently 
calls  for  a  change  of  construction;  and,  in  deference  to 
another  rule  of  construction,  some  meaning  must,  if 
possible,  be  given  to  every  part  of  the  act. 

We  shall  not  attempt  to  give  a  critical  grammatical 
analysis  of  the  provision,  nor  shall  we  enter  into  a  dis- 
cussion as  to  the  arrangement  and  specific  definitions 
of  the  words  employed,  which  produce  the  obscurity  and 
ambiguity  complained  of.  It  might  be  difficult  to  dis- 
cover an  excuse  for  the  use  of  language  in  the  careless 
and  ambiguous  manner  in  which  it  is  employed  in  the 
section  under  consideration.  It  is  sufficient  to  say  that 
any  attempt  to  transpose  the  words,  change  the  punctu- 
ation, strike  out  or  transpose  the  parenthetical  marks, 
in  the  manner  advocated  by  counsel,  would  be  open  to 
serious  criticism;  and  we  conceive  that  such  a  process 
would  be  more  apt  to  lead  us  to  erroneous  results  as  to  the 
legislative  intent  than  the  course  we  shall  pursue.  There- 
fore, without  indulging  in  specific  speculations,  we  shall 
undertake  to  derive  a  conclusion  from  the  entire  con- 
text of  the  section,  in  the  light  of  the  two  other  rules  of 
construction  above  mentioned.  Doing  this,  our  conclu- 
sion is  that  the  legislature  intended  to  confer  upon  the 
city  council  of  Denver  the  authority  to  license,  tax  and 
regulate  tippling-houses,-dram-shops,  etc.,  and  that  such 
authority  was  intended  to  be  subject  to  the  following, 
among  other,  conditions:  (1)  That  the  license  rate  charged 
by  the  city  council  for  the  privilege  of  keeping  a  tippling- 
bouse  should  not  be  less  than  certain  minimum  fees 
specified  by  the  statute,  varying  according  to  the  time 
of  night  when  the  same  should  be  required  to  close;  and 
(2)  that  the  power  thus  granted  be  exercised  subject  to 
any  general  law  of  the  state  regulating  the  manner  of 
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conducting  the  business, —  that  is  to  say,  there  being 
provisions  in  the  general  law  requiring  tippling-houses 
to  be  closed  on  the  Sabbath  day  and  also  on  election 
days,  while  the  city  council  may  regulate  the  carrying 
on  of  the  business  in  other  particulars,  it  can  take  no 
action  that  shall  either  prevent  prosecutions  under  such 
provisions  or  confer  rights  in  conflict  therewith. 

By  this  construction  we  give  some  meaning  to  every 
part  of  the  act,  and  we  have  assumed,  as  we  may  prop- 
erly do,  that  the  legislature,  in  making  the  amendment, 
had  in  view  the  effect  given  to  the  word  "exclusive"  by 
the  prior  decisions  of  this  court. 

It  is  urged  that  this  court  in  the  case  of  Huffsmith  v. 
People,  8. Colo.  175,  and  also  in  Rogers  v.  People,  9  Colo. 
450,  declared  that  the  part  of  the  Criminal  Code  upon 
which  this  prosecution  is  based  was  repealed  within  the 
corporate  limits  of  the  city  of  Denver  the  moment  the 
exclusive  power  given  the  city  to  regulate  tippling-houses 
was  accepted  and  exercised  by  the  corporate  authorities; 
and,  consequently,  that  the  amendment  of  1889,  requir- 
ing the  city  to  exercise  its  power  subject  to  the  general 
laws  of  the  state,  does  not  revive  the  section,  in  view  of 
the  inhibition  of  section  3142,  General  Statutes,  viz.: 
**  No  act  or  part  of  an  act,  repealed  by  another  act,  shall 
be  deemed  to  be  revived  by  the  repeal  of  the  repealing 
act."  The  argument  derives  its  force  entirely  from  the 
use  of  the  word  "repealed  "  in  said  opinions.  If,  there- 
fore, it  appears  that  this  word,  while  sufficiently  accu- 
rate, in  view  of  the  questions. presented,  was,  strictly 
speaking,  improperly  used,  and  that  when  the  city  passed 
the  ordinance  the  general  law  was  not  thereby  repealed, 
but  was,  at  most,  suspended  for  the  time  being  within 
the  corporate  limits  of  the  city,  and  that  the  suspended 
statute  was  revived  upon  the  repeal  of  the  suspending 
act,  the  argument  must  fall. 

The  difference  between  a  repealed  and  a  suspended  law 
is  this:  A  repeal  puts  an  end  to  the  law;  a  suspension 
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holds  it  in  abeyance.  Brown  v.  Barry,  3  Dall.  365.  That 
this  distinction  was  in  the  mind  of  the  judge  who  wrote 
the  opinion  in  Rogers  v.  People  is  apparent  from  the  fact 
that  the  word  "suspend"  appears  several  times  in  the 
opinion.  The  question  before  the  court  in  that  case  is 
stated  in  this  language:  "Does  the  statute  of  1885 
*  *  *  have  the  effect  of  suspending  within  the  cor- 
porate limits  of  the  city  the  operation  pro  tanto  of  sec- 
tion 839  of  the  General  Statutes?"  And  the  conclusion 
is  stated  in  this  manner:  "  (3)  As  we  have  already  seen, 
the  effect  of  this  statute  is  simply  to  suspend  within  the 
corporate  hmits  of  Denver  the  operation  of  a  part  of  said 
section  839." 

The  one  instance  in  which  the  word  "repeal"  occurs 
in  the  opinion  is  in  the  midst  of  an  argument,  where  the 
word  "suspend"  is  used  synonymously  therewith ;  but 
care  was  taken  to  state  the  question  presented,  and  the 
conclusion  of  the  court  thereon,  with  technical  exact- 
ness. In  reference  to  the  use  of  the  word  "repeal "  in 
the  previous  case  of  Huffsmith  v.  People,  supra,  the  lan- 
guage of  Paine,  J.,  speaking  for  the  court  in  Smith  v, 
Hoyt,  14  Wis.  252,  is  precisely  in  point:  "It  is  true  we 
have  an  established  rule,  in  the  construction  of  statutes, 
that  where  an  act  or  part  of  an  act  is  repealed  it  shall 
not  be  deemed  to  be  revived  by  the  repeal  of  such  re- 
pealing act.  *  *  *  It  is  true,  also,  that  this  court 
has,  in  speaking  of  the  effect  of  the  act  of  1858  upon  the 
previously  existing  provisions  in  regard  to  the  time  to 
answer,  said  that  it  repealed  them  so  far  as  foreclosure 
actions  were  concerned.  *  *  *  That  language  was 
natural,  in  view  of  the  questions  presented  in  that  case, 
and  was  sufficiently  accurate  for  the  purpose  of  disposing 
of  them.  But  we  are  of  the  opinion  that,  strictly  speak- 
ing, the  general  provision  requiring  defendants  to  an- 
swer within  twenty  days  was  not  i-epealed  by  the  act  of 
1858,  nor  by  that  of  1859,  allowing  ninety  days  to  defend- 
ants in  mortgage  foreclosure  cases,  but  that  those  acts 
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merely  excepted  this  particular  class  of  defendants  from 
its  operation.  That  being  so,  where  the  statute  creating 
the  exception  is  repealed,  the  general  statute,  which  was 
in  force  all  the  time,  would  then  be  applicable  to  all  cases 
according  to  its  terms.  And  this  would  be  no  violation 
of  the  rule  of  construction,  before  refeiTed  to,  that  the 
repeat  of  a  repealing  act  should  not  revive  the  act  re- 
pealed. *  *  *  If  a  proviso  creating  an  exception  to 
the  general  terms  of  a  statute  should  be  repealed,  courts 
would  be  afterwards  bound  to  give  effect  to  it  according 
to  those  general  terms,  as  though  the  proviso  had  never 
existed;  and  this  could  not  be  said  to  revive  a  repealed 
statute.  The  rule  against  this  relates  to  cases  of  abso- 
lute repeal,  and  not  to  cases  where  a  statute  is  left  in 
force,  and  all  that  is  done  in  the  way  of  repeal  is  to  ex- 
cept certain  cases  from  its  operation.  In  such  cases  the 
statute  does  not  need  to  be  revived,  for  it  remains  in 
force,  and,  the  exception  being  taken  away,  the  statute 
is  afterwards  to  be  applied  without  the  exception." 

Our  attention  is  called  to  the  case  of  State  v.  De  Bar^ 
58  Mo.  395.  The  facts  in  that  case  were  very  similar  to 
those  presented  here.  In  the  previous  case  of  State  v, 
Clarke y  51  Mo.  17,  the  court  had  held  that  a  charter 
granting  exclusive  authority  to  the  city  of  St.  Louis  re- 
pealed, by  implication,  the  general  statute  of  the  state, 
etc.,  within  the  territorial  limits  of  said  city.  After- 
wards, upon  repeal  of  this  provision  of  such  charter,  the 
question  arose  as  to  whether  the  general  law  was  re- 
vived within  the  city  by  such  repeal,  and  the  court,  by  a 
bare  majority,  held  that  it  was  not.  In  reference  to  this 
conclusion.  Judge  Dillon,  who  is  perhaps  the  best  living 
authority  upon  the  law  governing  municipal  corporations 
under  our  s^'stem  of  government,  expresses  his  disap- 
proval in  this  emphatic  language:  ^'This  last  decision 
seems  to  the  author  to  be  orroneous,  on  the  ground  that 
the  act  of  1870  did  not  ipso  facto  repeal  the  geneml  law 
in  the  city,  but  such  repeal,  or  suspension,  rather,  was 
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only  effected  when  the  city  passed  the  ordinance.  If  so, 
a  repeal  of  the  ordinance  by  the  council,  without  the  act 
of  1874,  would  have  left  the  general  law  of  the  state  in 
force  within  the  city,  and  its  repeal  by  the  act  of  1874 
Avould  have  precisely  the  same  effect."  1  Dill.  Mun. 
Corp.  115. 

As  the  argument  advanced  in  the  opinion  of  the  ma- 
jority of  the  court  in  State  v.  De  Bar  does  not  commend 
itself  to  our  judgment,  we  shall  decline  to  follow  the  con- 
clusion reached.  In  our  opinion,  that  portion  of  section 
151  of  the  Criminal  Code  relating  to  tippling-houses  has 
never  been  repealed.  At  most,  thjB  city  of  Denver  for  a 
time  was  excepted  from  its  operation,  or  it  may  be  said 
this  provision  was  suspended  for  a  time  within  the  terri- 
torial limits  of  said  city.  Upon  the  taking  effect  of  the 
amendments  of  1889  the  suspension  ceased,  and  the  oper- 
ation of  the  general  law  was  restored.     The  judgment 

must  therefore  be  affirmede 

Affirmed. 

Mr.  Justice  Elliott.  In  my  judgment,  the  decision  of 
this  case  should  be  placed  upon  broader  and  more  sub- 
stantial ground  than  is  taken  in  the  foregoing  opinion. 
The  general  assembly  may,  undoubtedly,  by  special  char- 
ter, confer  upon  the  city  council  of  Denver  power  by  or- 
dinance to  license  and  regulate  tippling-houses,  as  w^ell 
as  to  suppress  and  prohibit  all  disorderly  houses  within 
the  limits  of  the  city.  But  the  vital  question  for  our  de- 
termination is,  May  such  power  be  made  exclusive?  In 
popular  parlance,  may  the  city  council  be  invested  with 
power  to  declare  by  ordinance  that  people  may  commit 
certain  offenses  with  comparative  impunity  within  the 
limits  of  the  city  of  Denver,  which,  if  committed  outside 
of  such  limits,  would  subject  them  to  indictment  and 
punishment  by  heavy  fines  or  imprisonment?  In  more 
legal  phrase,  may  such  power  be  so  vested  in  the  city 
council  of  Denver  as  to  take  away  the  power  and  juris- 
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diction  of  the  district  court  to  enforce  the  general  public 
law  of  the  state  within  the  limits  of  the  city  in  relation 
to  certain  crimes  or  misdemeanors,  as  provided  by  the 
Criminal  Code? 

Important  as  these  questions  may  be,  when  considered 
in  relation  to  the  public  morals  and  the  general  welfare 
of  the  state,  I  shall  consider  them  only  from  a  legal  and 
constitutional  stand-point,  bearing  in  mind  that  my  offi- 
cial duties  are  judicial,  not  legislative. 

The  district  courts  of  this  state  are  invested  by  the  con- 
stitution with  **  original  jurisdiction  of  all  causes,  both 
at  law  and  in  equity."  Art.  6,  §  11.  By  section  28  of 
the  same  article  it  is  provided  that  "all  laws  relating  to 
courts  shall  be  general  and  of  uniform  operation  through- 
out the  state;  and  the  organization,  jurisdiction,  powers, 
proceedings  and  practice  of  all  the  courts  of  the  same 
class  or  grade,  so  far  as  regulated  by  law,  and  the  force 
and  effect  of  the  proceedings,  judgments  and  decrees  of 
such  courts  severally,  shall  be  uniform."  Section  1  of 
the  Criminal  Code  (ch.  25,  Gen.  St.)  reads  as  follows:  "A 
crime  or  misdemeanor  consists  in  a  violation  of  a  public 
law  in  the  commission  of  which  there  shall  be  an  union 
or  joint  operation  of  act  and  intention,  or  criminal  neg- 
ligence." From  these  constitutional  and  legislative  en- 
actments it  follows  that,  so  long  as  section  151  of  the 
Criminal  Code' remains  upon  our  statute  books  as  a  pub- 
lic law  of  the  state,  any  intentional  violation  of  its  pro- 
visions is  a  crime  or  misdemeanor,  and,  as  such,  is  within 
the  constitutional  jurisdiction  of  the  district  court  of  the 
county  where  the  offense  is  committed,  and  that  it  is  be- 
yond the  power  of  the  general  assembly  to  divest  the  dis- 
trict court  of  such  constitutional  jurisdiction. 

It  cannot  be  denied  that  the  general  assembly  may 
confer  upon  the  municipal  authorities  jurisdiction  con- 
current with  that  of  the  state  courts  over  certain  offenses; 
but  any  legislative  enactment  which  purports  to  make 
such  jurisdiction  exclusive  over  an  offense  declared  to  be 
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a  crime  or  misdemeanor  by  the  public  law  of  the  state 
is  repugnant  to  the  constitution,  and  conveys  nothing 
more  than  concurrent  jurisdiction  over  such  offense. 
The  constitutional  jurisdiction  of  the  district  courts,  be- 
ing general,  unHmited,  and  uniform  throughout  the  state, 
cannot  be  impaired  by  such  legislation.  The  general 
assembly  may  repeal  section  161  of  the  Criminal  Code 
altogether.  Thus  the  same  would  cease  to  be  a  public 
law  of  the  state,  and  thus  the  power  and  jurisdiction  of 
the  district  courts  throughout  the  state,  in  relation  to 
keeping  tippling-houses  open  on  Sunday,  would  cease. 
This,  however,  would  be  no  infringement  upon  the  uni- 
form jurisdiction  of  such  courts. 

But  it  is  contended  that  the  provision  of  the  city  char- 
ter  purporting  to  give  exclusive  power  over  tippling- 
houses  and  other  kindred  matters  does  not  interfere  with 
the  uniform  jurisdiction  of  the  district  courts;  that  it  is 
not  a  law  relating  to  such  matters,  nor  designed  to  reg- 
ulate their  jurisdiction;  that  the  effect  of  the  charter 
provision  is  to  suspend  the  operation  of  a  certain  portion 
of  the  criminal  law  within  the  city  limits  whenever  the 
city  council  by  ordinance  accepts  and  assumes  jurisdic- 
tion of  the  matters  thus  confided  to  its  special  care.  This 
argument  is  ingenious,  but,  in  view  of  the  position  taken 
by  the  party  advancing  it  in  this  litigation,  it  cannot  be 
accepted  as  ingenuous.  If  the  provision  in  the  charter 
pui-porting  to  give  exclusive  power  to  the  city  council  in 
relation  to  tippling-houses  is  not  designed  to  regulate  or 
interfere  with  the  jurisdiction  which  the  district  court 
of  Arapahoe  county  exercises  in  common  with  that  of 
other  district  courts  in  the  state  in  cases  of  this  kind, 
how  does  it  happen  that,  in  this  and  other  cases  arising 
under  section  151  of  the  Criminal  Code,  we  find  the  ac- 
cused pleading  such  charter  provision,  and  the  ordinances 
enacted  in  pursuance  thereof,  against  the  jurisdiction  of 
the  Arapahoe  county  district  court?  It  is  not  pretended 
that  an  indictment  for  such  an  offense  could  be  quashed 
by  such  a  plea  in  the  district  court  of  any  other  county. 


Digitized  by  VjOOQIC 


210  Heinssen  v.  State.  [Jan.  T., 

Impressed  with  the  importance  of  upholding  judicial 
decisions  as  a  means  of  giving  stability  to  the  law  and 
security  to  public  and  private  rights,  I  have  hesitated 
to  take  the  responsibility  of  expressing  views  in  conflict 
with  some  of  the  previous  decisions  of  this  court;  but  the 
strongest  necessity  seems  to  demand  such  a  course  tefore 
we  drift  too  far  from  fundamental  principles.  The  views 
here  expressed  are  not  intended  as  a  revolt  against  stare 
decisis,  but  rather  as  a  restoration  of  that  rule;  for, 
while  they  are  opposed  to  the  doctrine  announced  in 
Huff  smith  v.  People,  8  Colo.  175,  and  Rogers  v.  People, 
9  Colo.  450,  they  are  nevertheless  in  harmony  with  the 
earlier  decisions  of  this  court,  as  well  as  the  current  of 
decisions  of  other  appellate  courts  upon  similar  questions. 
An  examination  of  the  authorities  will  abundantly  con- 
firm this  statement. 

Section  12,  article  6,  of  the  constitution  of  Illinois, 
adopted  in  1870,  confers  upon  the  circuit  courts  of  that 
state  *' original  jurisdiction  of  all  causes  in  law  and 
equity."  Section  29  of  the  same  article  reads  as  follows: 
*' All  laws  relating  to  courts  shall  be  general,  and  of  uni- 
form operation;  and  the  organization,  jurisdiction,  pow- 
ers, proceedings  and  practice  of  all  courts,  of  the  same 
class  or  grade,  so  far  as  regulated  by  law,  and  the  force 
and  effect  of  the  process,  judgments  and  decrees  of  such 
courts,  severally,  shall  be  uniform.^' 

It  will  be  observed  that  sections  11  and  28  of  article  6 
of  our  constitution,  adopted  six  years  later,  are  in  legal 
effect  complete  duplicates  of  the  Illinois  constitution, 
with  the  addition  of  the  three  words  **  throughout  the 
state,"  which  additional  words  only  serve  to  emphasize 
the  uniform  construction  which  this  provision  has  re- 
ceived from  the  supreme  court  of  Illinois.  No  one  can 
doubt  that  these  provisions  of  the  Colorado  constitution 
were  borrowed  from  Illinois.  Hence,  so  far  as  such  pro- 
visions had  received  a  definite  construction  by  the  su- 
preme court  of  Illinois  prior  to  their  adoption  by  this 
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state,  it  is,  by  a  familiar  rule,  to  be  pi*esumed  that  we 
adopted  such  construction  with  the  pi'ovisions.  Stebhins 
V.  Anthony y  5  Colo.  348. 

In  the  case  of  People  v.  Rumsey,  64  111.  44,  it  was  held 
that  an  act  relating  to  the  employment  of  stenographic 
reporters  in  the  courts  of  Cook  county  was  a  local  or  spe- 
cial act,  and  obnoxious  to  the  constitutional  provision 
requiring  uniformity  in  all  laws  relating  to  courts,  and 
that  "  this  provision  of  the  constitution  executed  itself 
and  operated  in  prceserUi;  "  and  so  the  local  enactment 
was  held  to  have  been  abrogated  by  the  adoption  of  the 
constitution.  This  decision  was  rendered  in  1872.  Nu- 
merous decisions  of  a  similar  kind  were  rendered  during 
the  years  1871,  1872  and  1873  by  the  Illinois  supreme 
court. 

The  case  of  Myers  v.  People^  67  lU.  603,  was  decided  in 
1873.  It  was  a  prosecution  for  the  illegal  selling  of 
liquor.  One  of  the  questions  considered  and  passed  upon 
was  whether  an  act  purporting  to  invest  the  county 
courts  in  certain  counties  with  exclusive  jurisdiction 
in  certain  criminal  cases  was  in  conflict  with  section 
29,  article  6,  of  the  Illinois  constitution.  The  court  held 
that  the  act  *'  must  be  construed  as  conferring  only  con- 
current jurisdiction; "  the  legislature  having  ''no  power 
to  abridge  the  original  jurisdiction  of  the  circuit  courts; " 
and  also  that  so  much  of  the  act  as  attempted  to  restrict 
its  application  to  the  courts  of  certain  counties  was  un- 
constitutional,—  thus  carefully  preserving  the  jurisdic- 
tion of  all  the  circuit  courts  intact  and  unimpaired,  and 
also  making  the  law  uniform  throughout  the  state.  Here 
was  a  definite  and  clear  construction  of  both  constitu- 
tional provisions  under  consideration.  This  decision  was 
announced  three  years  before  we  borrowed  the  constitu- 
tional provisions  from  Illinois,  and  made  them  a  part  of 
our  fundamental  law.  Certainly  it  cannot  be  maintained 
that  the  general  assembly  may,  in  a  matter  pertaining 
to  the  administration  of  a  public  law,  such  as  the  Crimi- 
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nal  Code,  confer  exclusive  power  upon  the  city  council 
to  accomplish  by  mere  ordinance  what  it  cannot  confer 
directly  upon  constitutional  tribunals,  such  as  county 
courts  established  throughout  the  state. 

The  case  of  Siebold  v.  People^  86  111.  33,  decided  in 
1877,  was  a  prosecution  by  indictment  in  the  circuit  court 
for  keeping  a  tippling-house  open  on  Sunday  in  the  city 
of  Peoria,  111.  The  conviction  was  sustained,  though  the 
decision  has  no  direct  bearing  upon  the  question  under 
consideration,  inasmuch  as  the  charter  of  Peoria  did  not 
profess  to  confer  upon  the  city  authorities  exclusive 
jurisdiction  in  such  matters. 

The  case  of  Hart  v.  People,  89  111.  40Y,  decided  in  1878, 
is  directly  in  point.  The  opinion  in  that  case  was  on  an 
appeal  from  a  conviction  in  the  circuit  court  of  Jo 
Daviess  county  for  keeping  open  a  tippling-house  on 
Sunday  within  the  hmits  of  the  city  of  Galena.  An 
effort  was  made  to  reverae  the  judgment  on  the  ground 
that  the  charter  of  the  city  provided  that  the  city  council 
should  have  full  and  exclusive  power  and  authority  to 
tax,  license,  regulate,  restrain  and  prohibit  tippling- 
houses,  etc.,  within  the  limits  of  the  city.  In  that  case, 
as  in  the  one  now  under  consideration,  there  was  con- 
siderable controversy  as  to  the  proper  consti-uction  and 
effect  of  the  several  charters  of  the  city  of  Galena  in 
connection  with  the  criminal  law  of  the  state;  but  the 
court,  without  determining  these  questions,  placed  its 
decision  squarely  upon  the  ground  that  exclusive  juris- 
diction over  the  offense  could  not  be  conferred  upon  the 
city.  The  following  extract  from  the  opinion  will  show 
the  views  of  the  Illinois  court: 

"These  are  questions  [referring  to  the  construction 
and  effect  of  the  several  charters]  which  we  do  not  find 
it  necessary  to  consider,  as  there  is  another  ground  upon 
which  we  must  hold  there  is  no  exclusive  power  and  au- 
thority over  the  subject-matter  of  this  offense  in  the  city 
of  Galena;  and  that  is,  the  operation  of  the  constitution 
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of  1870.  By  section  29,  article  6,  of  that  constitution, 
*  all  laws  relating  to  courts  shall  be  general,  and  of  uni- 
form operation;  and  the  organization,  jurisdiction,  pow- 
ers, proceedings  and  practice  of  all  courts  of  the  same 
class  or  grade,  so  far  as  regulated  by  law,  and  the  force 
and  effect  of  the  process,  judgments  and  decrees  of  such 
courts,  severally,  shall  be  uniform.'  It  is  inconsistent 
with  this  section  of  the  constitution  that,  after  the  adop- 
tion thereof,  exclusive  jurisdiction  over  this  offense 
should  be  in  the  city  of  Galena,  and  the  circuit  court  of 
Jo  Daviess  county  not  have  cognizance  thereof.  All 
other  circuit  courts  of  the  state  have  jurisdiction  of  this 
offense,  when  committed  in  the  respective  counties  of 
such  courts,  they  having  cognizance  thereof  by  indict- 
ment in  such  courts;  and  if  the  circuit  court  of  Jo  Daviess 
county  be  held  an  exception  in  this  respect,  and  not  to 
have  cognizance  of  the  offense,  then  its  jurisdiction  in 
this  respect  will  be  anomalous,  and  not  uniform  with 
that  of  the  other  circuit  courts  of  the  state.  This  would 
be  inconsistent  with  the  constitutional  provision  that  the 
jurisdiction  of  all  courts  of  the  same  class  or  grade  shall 
be  uniform.  Any  exclusive  jurisdiction,  then,  which 
there  may  have  been  in  the  city  of  Galena  in  respect  to 
the  subject-matter  of  this  offense,  before  the  adoption  of 
the  present  constitution,  must  be  held  as  having  been 
taken  away  and  abrogated  by  the  adoption  of  that  con- 
stitution, as  being  inconsistent  with  the  above-cited  pro- 
vision thereof." 

The  foregoing  opinion,  as  well  as  all  the  Illinois  decis- 
ions construing  the  new  constitution  upon  this  subject, 
appear  to  have  been  pronounced  by  the  unanimous  con- 
currence of  the  seven  judges. 

Before  considering  other  authorities,  let  us  see  what 
the  decisions  of  the  supreme  court  of  Colorado  have  been 
upon  the  subject  of  local  and  special  legislation,  as  affect- 
ing the  jurisdiction  of  the  courts  and  the  rights  and  priv- 
ileges of  the  people.     In  Paton  v.  People,  1  Colo.  77,  it 
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was  held  that  a  party  might  be  convicted  under  the  gen- 
eral law  of  the  territory  for  selling  liquor  in  quantities 
less  than  one  quart,  notwithstanding  he  had  a  license 
from  an  incorporated  city  where  the  offense  was  com- 
mitted; but  in  that  case  the  city  was  not  given  exclusive 
power  over  the  subject. 

In  Hetzer  v.  People,  4  Colo.  45,  a  municipal  license  was 
held  to  be  a  complete  protection  from  prosecution  under 
the  general  law,  the  authority  to  license  being  vested 
exclusively  in  the  corporate  authorities;  but  the  cause  of 
action  in  the  Hetzer  Case  arose,  and  final  judgment  was 
rendered  in  the  district  court,  before  the  adoption  of  our 
constitution,  though  not  reviewed  in  this  court  until 
afterwards. 

In  Ex  parte  Stout,  5  Colo.  509,  decided  in  1881,  an 
act  providing  for  a  criminal  court  in  Arapahoe  county 
was  held  to  be  repugnant  to  section  28,  article  6,  of  the 
constitution,  and  so  was  declared  unconstitutional  on  the 
ground  that  it  was  "  clearly  a  special  or  local  act,  appli- 
cable to  the  criminal  court*  of  Arapahoe  county  only,  and 
wholly  independent  of  the  Lake  county  act  in  every  re- 
spect.*' In  that  case,  section  28,  article  6,  of  our  consti- 
tution, is  spoken  of  as  **  borrowed  from  the  constitution 
of  1870  of  the  state  of  Illinois; "  and  several  Illinois  de- 
cisions subsequent  to  1870  are  cited  giving  the  construc- 
tion to  the  provision  as  heretofore  shown  by  this  opinion. 
In  the  Stout  Case  the  court  also  said: 

**No  discretion  is  invested  in  the  legislature  concern- 
ing the  character  of  the  law  by  which  the  organization, 
jurisdiction,  powers,  proceedings  and  practice  of  these 
courts  shall  be  prescribed  and  regulated.  The  direction 
is  peremptory  that  it  shall  be  a  general  law  of  uniform 
aeration  throughout  the  state.^^ 

In  1885  the  Lowrie  Habeas  Corpus  Case,  8  Colo.  499, 
came  before  this  court.  Lowrie  had  been  convicted  and 
sentenced  to  the  penitentiary  by  the  crinainal  court  of 
Arapahoe  county  for  the  crime  of  grand  larceny.    In  a 
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most  elaborate  opinion  the  court  held  the  conviction 
void,  on  the  ground  that  the  prosecution  was  by  informa- 
tion in  the  criminal  court  instead  of  indictment.  Sec- 
tion 28,  article  6,  was  discussed  in  the  opinion,  but  the 
decision  was  based  upon  section  8  of  the  bill  of  rights^ 
which  provides,  inter  alia,  **that,  until  otherwise  pro- 
vided by  law,  no  person  shall,  for  a  felony,  be  proceeded 
against  criminally,  otherwise  than  by  indictment; "  and 
it  was  held  that  an  act  dispensing  with  an  indictment 
by  a  grand  jury  in  felony  cases,  to  be  constitutional, 
must  not  only  be  "general  and  of  uniform  operation 
throughout  the  state,"  as  applied  to  "  courts  of  the  same 
class  or  grade,"  but  that  it  nmst  also  be  applicable  to  all 
courts  having  jurisdiction  of  felony  cases.  The  follow- 
ing significant  and  pertinent  language  was  used  in  the 
opinion:  ''Clearly,  if  the  object  of  the  grand  jury  sys- 
tem is  to  guard  certain  fundamental  rights  of  every 
citizen  of  the  state,  it  follows,  according  to  elementary 
principles  of  construction,  that  the  change,  regulation  or 
abolition  of  the  system  must  be  so  made  as  to  equally  af- 
fect the  whole  community  in  respect  to  the  same  rights 
and  immunities,  under  the  same  or  similar  circumstances. 
"It  cannot  reasonably  be  contended  that  such  is  the 
effect  produced  by  the  act  of  February  7, 1883.  The  effect 
of  such  legislation  to  the  citizen  is,  if  he  be  charged  with 
the  commission  of  a  felony  or  infamous  crime  not  capital^ 
within  the  jurisdiction  of  a  criminal  court,  an  informa- 
tion may  be  filed  against  him  therein,  upon  the  oath  of  a 
single  informer,  and  he  may  be  put  upon  his  trial  there- 
for; whereas,  if  charged  with  the  commission  of  the  sam» 
offense  outside  of  such  jurisdiction,  or  if  proceedings  be 
instituted  against  him  within  such  jurisdiction,  but  in  a 
district  court  instead  of  a  criminal  court,  he  would  be 
accorded  the  right  and  privilege  of  having  the  truth  of 
the  charge  investigated  by  a  grand  jury  composed  of  his 
peers,  before  he  could  be  put  to  the  expense,  inconven- 
ience and  disgrace  of  a  public  trial."  - 


Digitized  by  VjOOQIC 


S46  Heinssen  v.  State.  [Jan.  T., 

• 

The  foregoing  quotations  from  the  Siotit  and  Lowrie 
Cases  indicate  how  strictly  the  constitutional  jurisdiction 
of  the  courts  of  this  state  has  been  protected  from  the 
encroachments  of  special  and  local  legislation  calculated 
{o  affect  their  uniformity;  and  also  how  jealously  indi- 
vidual rights  and  privileges  have  been  guarded  by  the 
enforcement  of  constitutional  guaranties  securing  equal 
and  impartial  protection  to  the  people  of  every  commu- 
nity in  respect  to  prosecutions  for  crime  in  every  part  of 
the  state.  These  judicial  utterances,  based  upon  sound 
reason,  and  inspired  by  a  conscientious  regard  for  consti- 
tutional requirements,  as  well  as  individual  rights  and 
privileges,  have  an  important  bearing  upon  the  cases 
next  to  be  considered. 

The  case  of  Hiiffsmith  v.  People^  8  Colo.  175,  was  a  con- 
viction upon  an  indictment  by  the  grand  jury  in  the  dis- 
trict court  of  Arapahoe  county  for  the  offense  of  keeping 
open  a  tippling-house  on  Sunday.  Upon  error  in  this 
court,  it  was  decided  that  the  accused  was  entitled  to  show 
that  the  house  so  kept  was  located  within  the  corporate 
limits  of  the  city  of  Denver;  that  the  city  had  assumed 
jurisdiction  over  the  entire  subject  pertaining  to  such 
houses,  by  the  enactment  of  certain  ordinances  in  pursu- 
ance of  the  charter  giving  the  city  council  exclusive  power 
within  the  city  to  license,  tax,  regulate,  restrain,  prohibit 
and  suppress  tippling-houses;  and  so  it  was  held  that 
"  the  amended  charter  of  the  city  of  Denver,  and  the  ordi- 
nances passed  thereunder,  afford  the  defendant  protec- 
tion against  this  prosecution," — the  court  declaring  that 
the  **  jurisdiction  of  the  city  was  exclusive  as  to  the 
whole  subject-matter  of  the  offense,"  and  also  that  it 
seemed  **  impossible  that  a  concurrent  jurisdiction  to  re- 
strain tippling-houses  can  exist  in  the  state  and  in  the 
city  as  well.  The  same  statute  which  confers  upon  the 
city  exclusive  control  over  such  houses  divests  the  state 
of  its  control  over  them,"  and  also  that  to  this  extent  the 
charter  **  repealed  the  general  law  by  necessary  implica- 
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tion."  Evidently  the  idea  that  a  portion  of  the  Criminal 
Code  was  suspended  —  not  repealed  —  by  the  exclusive 
clause  in  the  charter,  and  that  the  same  does  not  interfere 
in  any  manner  with  the  jurisdiction  of  the  courts,  was 
not  then  entertained  by  this  court. 

The  case  of  Rogers  v.  People^  9  Colo.  450,  extends  the 
doctrine  of  the  Huffsmith  Case  to  the  keeping  of  lewd 
houses.  The  plaintiff  in  error,  having  been  indicted  for 
such  offense  in  the  district  court  of  Arapahoe  county, 
sought  shelter  under  the  provision  of  the  Denver  charter, 
and  the  ordinances  enacted  in  pursuance  thereof;  and 
they  were  held  available  to  protect  the  accused,  and  to 
defeat  the  prosecution,  in  the  court  of  last  resort. 

The  indictments  in  the  Huffsmith  and  Bogers  Cases 
were  based  upon  the  same  statute,  section  151  of  the  Gten- 
eral  Criminal  Code  of  the  state,  which  provides,  in  sub- 
stance, that  if  any  person  shall  be  guilty  of  open  lewd- 
ness, etc.,  or  shall  keep  open  any  tippling  or  gaming 
house  on  the  Sabbath  day  or  night,  or  shall  maintain  or 
keep  a  lewd  house,  etc.,  or  shall  commit  certain  other 
oflfenses  therein  specified,  such  person  shall,  on  convic- 
tion, be  fined  not  exceeding  $100,  or  imprisoned  in  the 
county  jail  not  exceeding  six  months.  This  statute  was 
enacted  prior  to  the  adoption  of  the  state  constitution, 
was  continued  in  force  by  that  instrument,  and  has  re- 
mained a  part  of  the  Criminal  Code  of  Colorado  ever 
since  the  revision  of  1868.  As  the  law  has  existed  during 
all  that  time,  punishment  in  case  of  a  violation  of  this 
statute  can  only  be  inflicted  upon  conviction  in  a  court  of 
record  upon  an  indictment  by  a  grand  jury  of  the  proper 
county.  It  requires  no  argument  to  show  that  the  Den- 
ver charter  is  construed  by  the  decisions  in  the  Huffsmith 
and  Bogers  Cases  to  be  a  law  regulating  and  restricting 
the  jurisdiction  of  the  district  court  of  Arapahoe  county 
in  tippling  and  lewd-house  cases,  while  it  does  not  in  any 
manner  affect  the  jurisdiction  of  the  several  district 
courts  in  such  cases  elsewhere  in  the  state.    Such  con- 
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struction,  therefore,  must  be  erroneous,  because  it  cannot 
be  reconciled  with  section  28,  article  6,  of  the  constitu- 
tion, which  provides  that  the  jurisdiction  "of  all  the 
courts  of  the  same  class  or  grade,  so  far  as  regulated  by 
law,     *    *    *    severally,  shall  be  uniform." 

Neither  the  Myers  Casey  in  67  111.,  nor  the  Hart  Casey 
in  89  III,  nor  any  of  the  numerous  cases  decided  by  the 
niinois  supreme  court  bearing  upon  our  borrowed  pro- 
visions of  her  new  constitution,  are  noticed  in  the  opin- 
ion delivered  in  the  Huffsmith  Case.  As  none  of  these 
cases  appear  in  the  brief  of  the  attorney-general  filed  in 
that  case,  I  am  constrained  to  conclude  that  they  were 
overlooked  by  the  court,  and  yet  such  conclusion  seems 
strange;  for  they  had  been  decided  and  published  years 
before  —  the  Hart  Case  six  years  before  the  Huffsmith 
decision,  and  the  Myers  Case  three  years  before  the  adop- 
tion of  our  constitution.  Besides,  they  had  been  fre- 
quently cited  and  always  followed  in  the  nisiprius  courts 
of  Arapahoe  county  until  the  announcement  of  the  Huff- 
smith  decision  rendered  them  unavailing.  The  Siebold 
Case  was  noticed  in  the  Huffsmith  opinion,  but,  as  we 
have  seen,  it  does  not  bear  upon  the  question  of  uniform 
jurisdiction.  The  case  of  Bennett  v,  Peophy  30  111.  359, 
was  also  relied  on,  but  the  opinion  was  rendered  therein 
long  before  the  adoption  of  the  new  constitution,  so  it 
furnishes  no  better  support  than  the  Hefzer  Case  in  Col- 
orado. The  only  other  authorities  cited  in  the  Huffsmith 
opinion  are  two  cases  from  Missouri;  but,  as  that  state 
has  no  such  constitutional  provision  as  ours  concerning 
the  uniform  jurisdiction  of  courts,  her  judicial  decisions 
can  have  no  weight  as  against  the  unbroken  current  of 
unanimous  decisions  by  the  supreme  court  of  Illinois, 
based  squarely  upon  the  constitutional  provisions  in 
question. 

Turning  to  the  Rogers  Casey  decided  two  years  after 
the  Huffsmith  Casey  we  find  the  same  dearth  of  author- 
ity in  respect  to  the  question  under  consideration.    Not 
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a  single  authority  is  noticed  or  cited  in  the  opinion  bear- 
ing upon  the  construction  of  section  28,  article  6,  of  our 
constitution.  An  able  eflfort,  however,  is  made  to  com- 
bat the  constiniction  given  by  the  Illinois  courts  to  that 
constitutional  provision.  It  is  strongly  urged  by  the  able 
jurist  delivering  the  opinion  in  the  Rogers  Case^  that 
"  the  statute  conferring  upon  the  city  council  of  Denver 
exclusive  authority  to  prohibit  and  suppress  the  evil 
mentioned  is  sanctioned  by  the  constitution  itself; "  and 
that  the  charter  **  does  not  deal,  nor  was  it  intended  to 
deal,  in  any  manner  with  courts  or  their  jurisdiction." 
Notwithstanding  all  this,  the  accused  having  challenged 
the  jurisdiction  of  the  court  by  pleading  the  charter  and 
ordinances  of  the  city  against  the  indictment,  the  opin- 
ion concludes  with  the  statement  that  **the  plea  to  the 
indictment  was  good."  In  other  words,  the  argument 
is  that  the  granting  of  exclusive  power  to  the  city  is 
equivalent  to  taking  away  the  jurisdiction  of  the  court, 
and  yet  that  the  charter  does  not  deal  with  courts  nor 
affect  their  jurisdiction.  I  must  confess  myself  incapa- 
ble of  comprehending  this  logic.  It  is  true  the  charter 
does  not  purport  to  affect  the  jurisdiction  of  courts  in 
general,  but  it  is  construed  by  the  opinion  to  affect  the 
jurisdiction  of  one  court  in  particular,  and  therein  lies 
the  mischief. 

Some  reliance  is  placed  upon  the  fact  that  the  city  of 
Denver  has  a  special  charter;  and  section  13,  article  14,  of 
the  constitution,  is  refen-ed  to  in  the  Rogers  Case  as  au- 
thorizing the  organization  and  classification  of  towns 
and  cities,  and  the  granting  of  different  powers  and  re- 
strictions to  the  different  classes  of  municipal  corpora- 
tions. The  learned  justice  claims  that  *Uhere  is  clear 
constitutional  authority  for  bestowing  upon  one  class^ 
within  certain  limits,  exclusive  legislative  control  over  a 
given  subject  pertaining  to  local  self-government,  while 
another  class  is  allowed  only  concurrent  power  in  con- 
nection therewith."    But  we  look  in  vain  for  any  consti- 
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stitutional  provision  by  which  municipal  corporations, 
whether  organized  under  special  charter  or  by  general 
law,  may  be  authorized  to  interfere  with  the  uniform 
constitutional  jurisdiction  of  the  district  courts  in  the  en- 
forcement of  the  general  laws  of  the  state,  civil  or  crim- 
inal. 

In  the  case  of  Darrow  v.  People,  8  Colo.  417,  it  was 
held  that  the  charter  provision  providing  that  each  board 
of  the  city  council  shall  be  the  sole  judge  of  the  qualifica- 
tions, election  and  returns  of  its  own  members,  deprives 
the  court  of  jurisdiction  in  determining  such  matters; 
but  this  was  a  special  provision  pertaining  to  the  organ- 
ization of  the  council  itself,  and,  so  far  as  the  election 
and  returns  of  its  own  members  are  concerned,  exclusive 
authority  might  well  be  thus  vested  in  pursuance  of  sec- 
tion 12,  article  7,  of  the  constitution,  which  authorizes 
the  general  assembly  to  provide  for  the  trial  of  election 
contests  in  certain  cases.  This  view  was  taken  in  the 
case  of  People  v,  Londoner,  IS  Colo.  803,  but  in  the  Dar- 
row Case  it  seems  not  to  have  been  urged  in  behalf  of 
the  people  that  the  charter  provision  making  each  board 
the  sole  judge,  etc.,  might,  in  certain  qiLO  warranto  pro- 
ceedings, be  in  contravention  of  the  constitutional  re- 
quirement concerning  the  uniform  jurisdiction  of  the 
iX>urts;  at  least,  that  point  is  not  discussed  in  the  opin- 
ion. 

I  shall  not  extend  this  opinion  to  an  examination  of 
further  authorities  in  detail.  Judge  Dillon,  in  his  stan- 
dard work  on  Municipal  Corporations,  speaking  of  by- 
laws or  city  ordinances,  says  they  must  be  reasonable 
and  lawful,  impartial,  fair  and  general;  must  not  contra- 
vene common  right;  must  be  consistent  with  the  public 
legislative  policy;  and  subordinate  to  the  general  laws 
of  the  state.  Mr.  Justice  Cooley,  in  his  able  treatise  on 
Constitutional  Limitations,  speaking  of  the  suspension 
of  general  laws,  says:  ''  The  legislature  may  suspend  the 
operation  of  the  general  laws  of  the  state;  but  when  it 
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does  so  the  suspension  must  be  general^  and  cannot  be 
made  for  individual  cases  or  for  particular  localities." 
Page  484. 

So  far  as  we  have  been  advised,  no  state,  other  than 
Illinois,  has  a  provision  corresponding  to  our  own  re- 
quiring uniformity  of  jurisdiction  for  courts  of  the  same 
class  or  grade.  But  authorities  are  not  wanting  to  the 
effect  that  city  governments,  even  under  most  liberal 
charters  granted  by  states  having  no  such  constitutional 
restrictions,  cannot  nullify  the  general  laws  of  the  state 
by  the  enactment  of  mere  municipal  ordinances.  Mis- 
souri and  Texas,  and  perhaps  other  states,  without  con- 
stitutional safeguards  to  control  their  legislatures  and 
protect  the  equal  rights  of  all  their  citizens,  may  be  fairly 
claimed  to  allow  a  discrimination  between  their  cities 
and  rural  communities  in  respect  to  the  observance  of 
some  of  their  general  criminal  laws.  But  Indiana, 
Michigan,  West  Virginia,  Arkansas,  New  Jersey,  Georgia 
and  North  Carolina,  and  perhaps  other  states,  have  re- 
corded opinions  of  an  opposite  character  and  tendency. 
Sloan  V.  Statey  8  Blackf.  361;  Slaughter  v.  PeoplCy  2 
Doug.  (Mich.)  334;  Eckhartv.  State,  5  W.  Va.  515;  Beich 
V.  State,  53  Ga.  73;  State  v.  Moss,  2  Jones  (N.  C),  66; 
State  V.  Anderson,  40  N.  J.  Law,  224;  Rector  v.  State, 
6  Ark.  187;  State  v.  Devers,  34  Ark.  189. 

It  is  not  claimed  that  the  rule  is  absolute  that  under 
no  circumstances  may  we  borrow  a  constitutional  or  stat- 
utory provision  from  another  state,  and  then  reject  the 
construction  which  the  courts  of  the  former  state  have 
previously  given  it;  but  such  departure  should  not  be  made 
without  the  strongest  reasons  therefor.  In  this  instance 
we  find  the  Illinois  construction  in  harmony  with  our 
own  earlier  decisions  upon  analogous  subjects.  It  was 
manifestly  the  intention  of  our  people,  in  adopting  our 
excellent  constitution,  containing  so  many  provisions 
against  local  and  special  legislation,  and  so  many  in 
favor  of  uniformity,  to  secure  equality  and  impartiality 
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in  the  administration  of  the  law  among  all  classes  and 
communities  throughout  the  state.  The  construction 
contended  for  in  this  opinion  is  one  step,  and  a  long  one, 
in  the  right  direction.  It  is  unfortunate  that  it  did  not 
meet  with  the  unanimous  approval  of  this  court  when 
the  occasion  was  first  presented,  as  it  did  in  the  courts  of 
Illinois.  Our  court  started  aright  in  the  StoiU  Case,  rec- 
ognizing the  fact  that  the  provision  of  section  28  of  our 
judiciary  article  was  borrowed  from  the  constitution  of 
1870  of  the  state  of  Elinois.  The  same  rule  was  recog- 
nized and  extended  in  the  Lowrie  Casey  four  years  later. 
I  am  aware  it  may  be  said  that  the  Lotvrie  Case  was 
one  of  felony,  and  that  the  decision  turns  upon  the  fact 
that  the  word  **  felony  "  is  used  in  section  8  of  the  bill  of 
rights;  but  the  language  which  we  have  quoted  from 
that  opinion  is  equally  applicable  to  the  case  under  con- 
sideration. A  single  illustration  will  suffice:  A  person 
charged  with  an  offense  under  section  151  of  the  Crim- 
inal Code,  in  the  city  of  Denver,  might  well  claim  that 
he  should  be  "accorded  the  right  and  privilege  of  hav- 
ing the  truth  of  the  charge  investigated  by  a  grand  jury 
composed  of  his  peers  before  he  could  be  put  to  the 
expense,  inconvenience  and  disgrace  of  a  public  trial" 
So,  too,  stating  the  illustration  conversely,  a  person 
charged  with  committing  such  an  offense  outside  of  the 
limits  of  the  city  might  well  claim  that  he  should  not  be 
subject  to  indictment,  conviction  and  imprisonment  so 
long  as  his  fellow- citizens  might  commit  such  offenses 
within  the  limits  of  the  city  without  subjecting  them- 
selves to  anything  more  than  a  paltr}*-  fine,  under  the 
city  ordinances.  Indeed,  the  offense  specified  in  the  in- 
dictment in  this  case  cannot  be  committed  at  all  within 
the  city,  under  the  ordinances  as  now  framed,  except 
between  the  hours  of  midnight  Saturday  night  and  5 
o'clock  Sunday  morning.  But  it  is  idle  to  pursue  these 
illustrations.  Common  fairness,  common  justice  and 
common  sense  revolt  at  such  inequality  and  such  unjust 
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discriminations  between  individuals  and  neighboring 
communities  in  the  same  state.  If  the  people  desire 
tippling-houses  kept  open  every  day  and  night  in  the 
week,  election  days  as  well  as  Sundays;  if  they  desire 
to  remove  all  restrictions  against  selling  liquor  to  In- 
dians, children  and  common  drunkards,  as  well  as  other 
people, — let  the  law  upon  these  subjects  be  repealed, 
and  let  these  privileges  be  extended  equally  to  all  classes 
-  and  communities  of  our  people.  I  know  of  nothing  in 
the  constitution  to  forbid  such  a  course.  What  I  am 
insisting  upon  is  that  such  laws  as  we  have  shall  be  en- 
forced by  the  courts  throughout  the  state  according  to 
the  uniformity  rule  prescribed  by  the  constitution. 

Neither  the  constitution  nor  the  laws  of  Colorado  rec- 
ognize any  particular  form  of  religious  faith  or  practice- 
In  fact,  the  constitution  very  propei-ly  forbids  any  such 
legislation.  But  the  constitution  does  guaranty  the  free 
exercise  and  enjoyment  of  religious  profession  and  wor- 
ship without  discrimination,  and  secures  the  liberty  of 
conscience  to  every  one  so  far  as  the  same  is  consistent 
with  good  morals  and  the  peace  and  welfare  of  society. 
Our  laws  do  not  recognize  Sunday  as  having  any  partic- 
ular sanctity  or  sacredness  above  other  days;  but  the 
law  does  recognize  the  fact  that  large  numbers  of  our 
people  abstain  from  their  usual  employments  on  Sunday, 
and  that  many  of  them  devote  the  day  more  or  less  to 
religious  worship  and  works  of  charity,  while  others  en- 
joy it  as  a  day  of  rest,  recreation  or  pleasure,  according 
to  their  several  inclinations.  Hence  the  law  provides 
that  public  offices  shall  not  be  kept  open,  that  courts 
shall  not  sit,  except  in  cases  of  necessity,  and  that  com- 
mercial paper  shall  not  mature  on  Sunday.  Provision  h 
also  made  to  secure  peace  and  quiet,  and  to  prevent  dis- 
sipation and  disturbance,  to  the  end  that  citizens  of  all 
classes  may  enjoy  the  privileges  of  the  day  as  thoy  sev- 
erally please,  in  an  oi-derly  manner,  without  trespassing 
upon  the  privileges  of  othere.  These  are  proper  subjects 
of  legislation,  of  which  no  one  can  justly  complain,  so 
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long  as  they  bear  equally  upon  all  classes.  The  observ- 
ance of  one  day  in  seven  as  a  day  of  rest  is  conducive  to 
the  sanitary,  moral  and  physical  well-being  of  the  race, 
as  the  history  of  the  world  and  experience  of  mankind 
abundantly  attest.  It  is  not  contended  that  these  consid- 
erations have  a  controlling  effect  upon  the  construction 
of  the  constitution  and  laws  in  question,  but  they  are 
persuasive  in  favor  of  accepting  the  construction  already 
given  by  the  highest  court  of  a  sister  state  upon  the  sub- 
ject. So  I  conclude  that  this  court  should  feel  itself 
bound  by  that  construction  and  interpretation  of  the 
constitution  which  forbids  that  the  city  of  Denver  should 
be  allowed  by  ordinance  to  nullify  the  general  laws  of 
the  state.  For  these  reasons  I  concur  in  the  conclusion 
announced  in  the  opinion  of  Mr.  Justice  Hayt,  that  the 
judgment  of  the  district  court  must  be  affirmed. 

Affirmed. 


H  aw  ' ' 

7^=^i  Thomas  v.  People. 

— — -         CoNTBafPT  OP  CouET— When  Necessary  to  the  JuBisDicnoN  that 
35     374  AN  AFFIDAVIT  BE  PRESENTED.—  When  it  is  manifest  from  the  course 

H     ^  of  the  proceeding  that  the  language  of  a  petition  for  a  change  of 

i35     401  venue  on  the  ground  of  the  alleged  prejudice  of  the  presiding 

'  judge  is  not  a  contempt  per  se,  but  only  a  constructive  contempt, 

if  any,  the  court  is  without  jurisdiction  to  order  a  warrant  of  at- 
tachment to  issue  against  the  o£fender  unless  an  affidavit  be  pre- 
sented containing  a  statement  of  the  facts  constituting  the  con- 
tempt. The  unsworn  report  of  a  committee  appointed  by  the  court 
to  inquire  into  the  matters  alleged,  itself  unsworn,  does  not  per- 
form the  office  of  an  affidavit. 

Error  to  DistHct  Court  of  Ounnison  County. 

Messrs.  Thomas  Bros.  &  Wegener,  P.  C.  (Joxjdy  and 
Louis  Boisot,  for  plaintiff  in  error. 

H.  M.  HooG,  District  Attorney,  for  the  People. 

Pattison,  C.    The  judgment  sought  to  be  reviewed  in 
this  case  was  rendered  in  a  proceeding  instituted  against 
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plaintiff  in  error  and  others  for  an  alleged  contempt  of 
court. 

It  appears  from  the  record  that  prior  to  July  12,  1886, 
there  were  pending  in  the  court  below  certain  actions  at 
law,  whei-ein  one  Came  L.  Davis  was  plaintiff,  and 
John  H.  Bowman,  then  sheriff  of  that  county,  was  de- 
fendant. 

Plaintiff  in  error  was  one  of  the  attorneys  for  the  de- 
fendant in  those  actions.  On  the  day  named  he  caused 
a  i)etition,  which  had  theretofore  been  prepared  by  him, 
praying  for  a  change  of  the  place  of  trial  of  the  actions 
mentioned,  to  be  presented  to  the  court.  The  petition 
was  made  under  section  31  of  the  Code  of  Civil  Proced- 
ure, then  in  force.  This^  section  provided  for  change  of 
the  place  of  trial,  whenever  a  party  **  shall  fear  that  he 
will  not  receive  a  fair  trial  in  the  court  in  which  the  ac- 
tion is  ponding,  on  account  that  the  judge  is  interested 
or  prejudiced,"  etc. 

The  petition  alleged  prejudice  of  the  judge.  In  com- 
pliance with  the  requirements  of  the  section,  as  con- 
strued by  this  court,  the  facts  and  circumstances  upon 
which  the  allegation  of  prejudice  were  predicated  were 
set  forth  in  detail.  Christ  v.  People,  3  Colo.  394;  Hughes 
V.  People^  5  Colo.  436.  It  is  unnecessary  to  recite  these 
facts  and  circumstances. 

When  the  petition  was  presented  to  the  court,  it  was 
not  read  by  counsel,  but  was  submitted  to  the  judge  for 
his  consideration.  Immediately  after  reading  the  peti- 
tion, the  judge,  upon  his  own  motion,  caused  an  order  to 
be  entered,  appointing  a  committee,  consisting  of  three 
members  of  the  bar,  '*  to  inquire  into  the  matters  alleged 
in  said  petition,  with  full  authority  to  administer  oaths, 
and  send  for  persons  and  papers,  and  to  take  such  action 
in  the  premises  as  they  may  deem  proper."  The  com- 
mittee was  not  required  to  take  the  oath  of  office. 

Subsequently  the  committee  presented  a  report,  the 
concluding  paragraph  of  which  was  as  follows:  '*Tour 
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committee  would,  therefore,  conclude  from  the  chai^ges 
presented  in  said  affidavit,  as  well  as  from  the  evidence 
adduced  before  us,  that  such  charges  are  a  serious  reflec- 
tion upon  the  honor,  integrity  and  dignity  of  this  courts 
and  that  the  same  were  made  recklessly,  and  without 
sufficient  inquiry  as  to  the  truth  of  the  allegations  therein 
contained,  so  far  as  they  affect  the  judge  of  this  court, 
and  that  the  party  making,  as  well  as  the  persons  caus- 
ing said  affidavit  and  petition  to  be  filed,  are  in  contempt 
of  this  honorable  court." 

The  report  was  not  verified  by  the  committee,  or  any 
one  of  them.  Plaintiff  in  error  was  not  permitted  to 
participate  in  the  proceedings  had  before  the  committee 
in  any  manner.  When  the  report  was  submitted,  the 
court  caused  the  same  to  be  spread  upon  the  minutes  of 
the  court,  directed  the  evidence  taken  to  be  filed  with  the 
clerk,  and  ordered  the  district  attorney  of  the  district  to 
file  an  information  ^^  against  all  of  the  parties  concerned 
in  filing  the  said  petition." 

Pursuant  to  the  order,  the  proceeding  now  sought  to 
be  reviewed  was  instituted.  The  information  alleged 
that  plaintiff  in  error  and  the  other  parties  concerned  in 
the  suit  in  which  the  petition  was  filed»  in  making  and 
presenting  the  petition,  committed  gross  acts  of  contempt 
of  the  district  court,  in  that  they  caused  the  petition  to 
be  filed,  published,  etc.  A  copy  of  the  petition  was  set 
forth  in  the  information.  The  information  was  not  veri- 
fied. 

Upon  the  filing  of  the  information  the  court  ordered 
an  attachment  for  contempt  to  issue  against  plaintiff  in 
error  and  others,  returnable  forthwith.  When  the  war- 
rant of  attachment  was  returned  by  the  officer,  motion 
to  quash  the  information  and  warrant  was  filed,  be- 
cause—  '^Firsty  the  said  information  does  not  state  facts 
sufficient  to  constitute  a  contempt  of  court;  second^  be- 
cause the  information  filed  herein  is  not  verified."  The 
motion  was  overruled. 
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Thereupon  plaintiff  in  error  filed  his  separate  answer 
to  the  information,  in  which,  among  other  things,  he 
expressly  avers  that,  by  the  language  contained  in  the 
petition  for  change  of  venue,  he  intended  no  reflection 
upon  the  character  or  integrity  of  the  court,  nor  the 
judge  thereof,  but  he  thought  he  was  within  the  line  of 
professional  duty  tahis  client,  and  at  the  time  thought 
it  necessary  to  make  the  all^ations  contained  in  the 
petition." 

Upon  the  information  and  answer,  plaintiff  in  error 
was  adjudged  to  be  guilty  of  contempt,  and  a  fine  of 
$500  was  imposed  upon  him. 

It  is  only  necessary  for  this  court  to  determine  whether 
the  proceedings  had  prior  to  the  issuance  of  the  warrant 
of  attachment  conferred  jurisdiction  upon  the  court  to 
issue  the  process.  It  is  manifest,  from  the  course  of  the 
proceedings,  that  the  language  of  the  petition  for  the 
change  of  venue  was  not  deemed  to  be  contempt  per  se; 
that  the  contempt,  if  any,  was  not  regarded  as  direct, 
but  constructive.  The  court  was  correct  in  its  assump- 
tion. Ex  parte  Curtis^  3  Minn.  274.  The  record  clearly 
shows  that  the  petition  was  presented  in  a  respectful 
manner,  and  that  there  was  nothing  in  the  language  of 
the  petition  itself  which  would  constitute  a  contempt, 
unless  it  could  be  established  by  evidence  that  it  was 
used  either  with  a  reckless  disregard  of  the  truth,  or 
with  the  express  intention,  not  only  to  establish  preju- 
dice within  the  meaning  of  the  statute,  but  also  to  reflect 
upon  the  honor,  integrity,  and  character  of  the  judge. 
It  was  therefore  necessary  to  inquire  and  ascertain  the 
meaning  and  intention  of  the  parties  in  the  premises. 
The  intention  of  the  parties  was  a  material  element  in 
the  offense.  Rap.  Contempt,  §  121.  Investigation  was 
therefore  necessary. 

At  the  time  this  proceeding  was  instituted,  chapter  31 
of  the  Code  of  Civil  Procedure,  relating  to  contempts 
and  their  punishments,  was  in  force.     The  court  below 
Vol.  XIV- 17 
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sLould  in  some  measure,  at  least,  have  conformed  with 
the  rules  prescribed  by  this  chapter.  The  proceeding  was 
instituted  under  its  provisions.  Section  348  expressly 
requires  that,  when  the  contempt  is  not  committed  in 
the  immediate  view  and  presence  of  the  court,  an  affi- 
davit shall  be  presented  containing  a  statement  of  the 
facts  constituting  the  contempt.  No  information  is 
necessary,  for  the  reason  that  it  is  the  office  of  the  affi- 
davit to  inform  the  court  of  the  facts  which  constitute 
the  foundation  of  the  proceeding.  Worland  v.  State^ 
82  Ind.  40. 

In  the  absence  of  the  affidavit  the  court  is  without 
the  legal  information  necessary  to  warrant  the  issuance 
of  the  attachment.  The  judge  cannot  act  upon  mere 
hearsay  statements.  Knowledge  must  be  brought  home 
to  him  by  the  means  prescribed  by  the  statute.  The 
statement  of  facts  upon  which  the  court  may  proceed 
must  be  verified  by  an  oath.  An  information  is  not 
an  affidavit,  and  cannot  be  substituted  for  an  affidavit 
unless  it  is  duly  verified.  The  report  of  the  committee 
appointed  in  this  case  could  by  no  means  perform  the 
office  of  the  affidavit.  So  far  as  this  proceeding  is  con- 
cerned, the  appointment  of  the  committee  and  its  action 
were  extrajudicial.  It  may  not  be  improper  to  initiate 
a  proceeding  to  punish  for  constructive  contempt  by 
information.  The  affidavit  will  still  be  necessary,  how- 
ever, unless  the  information  contains  a  statement  of 
the  facts  and  circumstances  constituting  the  contempt. 
In  such  case  the  information  simply  performs  the  office 
of  the  affidavit  prescribed  by  the  statute.  As  the  affida- 
vit must  of  necessity  be  sworn  to,  it  is  clear  that  the  in- 
formation must  be  verified.  In  the  absence  of  verifica- 
tion it  is  insufficient,  and  confers  no  jurisdiction  upon 
the  court  to  issue  the  attachment.  Oandy  v.  State,  13 
Neb.  445;  Wilson  v.  Territory ,  1  Wyo.  165;  Young  v. 
Cannon,  2  Utah,  560;  In  re  Daves,  81  N.  C.  72;  State  v. 
Myers,  44  Iowa,  580;  Baichelder  v.  Moore,  42  Cal.  412; 
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Whittem  V.  State,  3G  Ind.  196;  McConnell  v.  State,  46 
Ind.  298;  In  reJiidson,  3  Blatchf.  148. 

In  the  light  of  these  authorities,  it  is  clear  that  the 
court  erred  in  overruling  the  motion  to  quash  the  in- 
formation and  the  warrant  of  attachment,  for  the  reason 
that  the  information  was  not  verified. 

It  is  unnecessary  to  consider  other  questions  presented 
by  the  record.  The  judgment  is  reversed  and  plaintiff  in 
error  discharged. 

Reed  and  Richmond,  CO.,  concur. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  is  reversed  and  the  contempt  pro- 
ceeding ordered  dismissed. 

Eeversed. 


First  Nat.  Bank  op  Central  City  v.  Hummel  et  al. 
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A  Tkust  Fund  on  Death  op  Trustee  Remains  Suoh,  Though 
Intermingled  with    Other  Moneys,  and  Does  Not  Become        ,  14  259 
General  Assets  of  the  Estate  of  Trustee.—  Where,  in  pursu-        J^25 
ance  of  a  previous  understanding  among  all  the  parties,  the  plaint-  14     25o| 

iff  drew  his  draft  upon  a  private  banker  for  the  amount  of  the  j 

indebtedness  of  a  third  party,  who  was  to  and  did  furnish  the  drawee 
with  the  funds  to  meet  the  same,  and  the  draft  was  mailed  by  the 
plaintiff  direct  to  the  drawee,  with  directions  to  remit  the  proceeds 
to  a  certain  bank  for  plaintiffs  credit,  but  after  receipt  of  the 
money  and  before  its  remittance  to  the  bank  named  the  drawee 
died,  leaving  the  fund  mingled  with  other  moneys  of  his  bank, 
these  circumstances  did  not  make  the  fund  a  part  of  the  decedent*8 
estate,  and  the  plaintiff  was  entitled  to  recover  the  same  by  an 
action  against  the  decedent^s  legal  represent^itive.  Having  been 
received  in  a  fiduciary  capacity  by  the  drawee,  a  trust  immedi- 
ately arose  in  favor  of  the  plaintiff  by  operation  of  law ;  and  the 
mere  fact  that  the  fund  became  so  intermingled  with  other  moneys 
of  the  bank  that  the  particular  coin  or  bills  of  which  it  was  com- 
posed could  not  be  identified  did  not  make  it  a  part  of  the  deceased's 
estate,  but  it  retained  its  distinctive  character  as  a  trust  fund, 
and  the  estate  became  chargeable  witli  it  as  such  on  death  of  the 
trustee. 
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S.  Saub  —  The  ADimosTRATioK  Statutes  Have  No  Appucatiok  to 
Such  a  Case. —  The  case  is  not  affected  by  the  statutory  provit- 
ions  relating  to  wills,  and  the  administration  of  estates,  for  the 
reason  that  the  fund  in  question  never  belonged  to  the  deceased, 
and  therefore  constituted  no  part  of  his  estate.  The  relation  of 
debtor  and  creditor,  as  between  the  deceased  and  the  payee  of  the 
draft,  never  having  existed,  the  statutory  provisions  relating  to  the 
olassification  of  claims  against  estates,  and  the  order  of  their  pay- 
ment, have  no  application. 

%  Proper  Parties  to  Suit  —  Remedy  for  Refusal  o^  Oke  to  Join. 
The  party  in  whom  the  legal  title  to  a  claim  is  vested,  and  the 
party  who  is  the  beneficial  owner  of  the  claim  as  well,  are  proper 
parties  to  an  action  for  its  recovery;  and  where  the  consent  of  such 
a  party  to  the  use  of  his  name  as  a  joint  plaintiff  cannot  be  ob- 
tained, the  statute  authorizes  the  plaintiff  to  make  him  a  defend- 
ant. 

4.  Uniting  Different  Causes  of  Action  —  Demand  of  Plaintiff 
FOR  Reimbursement. —  A  complaint  by  one  in  whom  is  vested  the 
legal  title  only  to  the  fund  sued  for  does  not  improperly  unite  dif- 
ferent causes  of  action,  where,  in  addition  to  the  prayer  for  judg- 
ment against  the  principal  defendant  for  this  fund,  it  asks  that  the 
•beneficial  owner  of  the  fund,  who  declined  to  join  in  the  action  for 
its  recovery  as  a  party  plaintiff,  and  for  this  reason  was  made  a 
defendant,  reimburse  the  plaintiff  for  all  costs  and  expenses  of  the 
suit,  that  being  the  only  relief  prayed  against  him. 

Error  to  District  Court  of  Arapahoe  County. 

Messrs.  Hugh  Butler  and  A.  B.  McKinley,  for  plaint- 
iff in  error. 

Mr.  A.  H.  De  France,  for  defendant  in  error. 

Pattison,  0.  In  this  case  plaintiff  in  error  seeks  to 
review  a  judgment  sustaining  a  demurrer  to  the  com- 
plaint. It  is  alleged,  in  substance,  that  June  28,  1884, 
Bisdon  borrowed  from  one  Heatly,  then  a  resident  of 
Oolden,  the  sum  of  $1,200,  for  which  he  gave  his  note 
secured  by  a  trust-deed;  that. the  money  was  not  paid  by 
Heatly  to  Risdon  at  the  time,  but  an  arrangement  for  the 
payment  thereof  was  entered  into  between  Heatly  and 
Risdon  and  one  Everett;  that,  by  the  terms  of  the  ar- 
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rangement,  it  was  provided  that  Eisdon  should  draw  his 
draft  at  sight  on  Everett,  at  Golden,  for  said  sum  of 
$1,200;  that,  upon  the  receipt  of  the  draft,  Heatly  should 
provide  the  money  to  pay  it,  and  that  thereupon  Everett 
should  transmit  the  sum  received  from  Heatly  to  Eisdon^ 
or  make  such  other  disposition  of  it  as  Eisdon  should  di- 
rect; that  on  July  15, 1884,  pursuant  to  the  arrangement, 
Eisdon  made  his  draft  upon  Everett,  **in  and  by  which 
draft  he  directed  the  said  F.  E.  Everett  to  pay  said  sum 
of  $1,200  to  this  plaintiflf,  and  said  Eisdon  then  and  there 
delivered  said  draft  to  this  plaintiff,  whereby  the  plaintiff 
became  entitled  to  receive  of  and  from  the  said  Everett 
said  sum  of  $1,200  upon  presentation  and  delivery  of  said 
draft;'*  that  on  the  16th  day  of  July,  1884,  the  plaintiff 
sent  the  draft  by  mail  to  Everett,  accompanied  by  a  let- 
ter instructing  him  to  remit  the  said  sum  of  $1,200  to 
the  German  National  Bank,  at  Denver,  Colo.,  for  the 
benefit  of  the  plaintiff;  that  on  July  17,  1884,  the  draft 
and  the  letter  were  received  at  the  banking  office  of 
Everett,  in  Golden,  and  at  or  about  the  same  time  the 
said  Heatly  paid  into  said  banking  office  the  sum  of 
$1,200,  being  the  money  called  for  and  mentioned  in 
the  draft  and  letter  of  plaintiff,  and  the  draft  was  then 
stamped  and  canceled  as  paid;  that  the  said  sum  of  $1,200 
was  received  by  said  Everett,  or  some  one  in  his  employ 
for  him,  as  the  money  mentioned  in  the  draft  and  letter^ 
and  was  paid  by  Heatly,  in  pursuance  of  the  arrange- 
ment mentioned;  and  that,  under  said  arrangement,  it 
was  the  duty  and  obligation  of  Everett  to  at  once  remit 
the  said  sum  to  the  German  National  Bank  of  Denver 
for  the  credit  of  the  plaintiff. 

It  is  then  alleged  that,  within  a  short  time  after  the 
money  was  received,  Everett  suddenly  died,  and  the  bank 
was  immediately  closed,  and  no  further  business  trans- 
acted therein,  and  that  when  Everett  died,  and  when  said 
bank  was  closed,  the  said  sum  of  $1,200  remained  in  the 
bank,  and  had  not  been  remitted  to  the  German  National 
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Bank  at  Denver,  as  directed;  that  the  bank  was  not 
opened  thereafter. 

It  is  further  alleged  that  on  November  12, 1884,  the  de- 
fendant Hummel  took  possession  of  the  said  banking 
office  and  its  contents,  and  kept  possession  of  the  same; 
that,  among  other  effects  therein,  he  took  possession, 
and  has  since  had  possession,  of  said  sum  of  $1,200;  that 
'iihereaf  ter,  and  on  November  20,  1884,  plaintiff  demanded 
of  Hummel  the  payment  and  delivery  of  said  sum  of 
$1,200,  but  that  he  refused  to  pay  the  same. 

It  is  then  alleged,  in  effect,  that,  by  the  terms  of  the 
contract  between  plaintiff  and  Risdon,  the  plaintiff  was 
to  collect  the  draft,  and,  in  case  it  was  paid,  and  the 
amount  thereof  deposited  in  the  German  National  Bank 
of  Denver  to  the  credit  of  the  plaintiff,  then  plaintiff 
was  to  give  Risdon  credit  for  the  sum  of  $1,200;  that  on 
August  12,  1884,  plaintiff  informed  Risdon  that  the  draft 
had  been  paid  by  Heatly,  but  that  its  proceeds  had  not 
been  remitted  to  the  German  National  Bank  of  Denver, 
as  requested;  that  the  money  was  in  the  possession  of 
the  person  in  charge  of  Everett's  property;  and  plaintiff 
then  notified  and  requested  Risdon  to  take  early  and 
proper  steps  for  the  recovery  of  the  same;  that  Risdon 
refused  to  take  such  steps,  and  notified  plaintiff  that  he 
should  look  to  plaintiff  only  for  said  sum  of  money;  that 
plaintiff  requested  Risdon  to  ioin  as  co-plaintiff  in  the 
suit;  tha.  he  refused,  and  for  that  reason  ho  was  made 
a  party  defendant. 

Judgment  is  demanded  **that  said  Hummel  deliver 
and  pay  over  to  the  plaintiff  said  sum  of  $1,200,  together 
with  interest  thereon  at  the  rate  of  ten  per  cent,  per 
annum  from  said  20th  day  of  November,  1884,  ^nd 
costs." 

There  is  also  an  additional  prayer,  in  the  following 
language:  "And  demands  judgment  against  John  S. 
Risdon  that  he  pay  plaintiff  a  reasonable  sum  of  money, 
sufficient  to  reimburse  plaintiff  for  all  costs  and  expenses 
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paid  and  incurred  in  the  prosecution  and  maintenance  of 
this  suit,  and  for  the  recovery  of  said  money;  that  he  be 
adjudged  the  owner  of  said  sum  of  $1,200,  less  the  ex- 
pense of  collection  so  found  as  aforesaid;  and  that  plaint- 
iff be  released  from  any  and  all  liability  to  said  John  S. 
Eisdon  by  reason  of  making  presentation  and  payment 
of  said  draft  as  aforesaid,  and  of  all  the  other  facts  here- 
inbefore set  forth." 

To  this  complaint  the  defendant  in  error  demurred 
upon  the  grounds — Firsts  that  the  complaint  did  not 
state  facts  suflScient  to  constitute  a  cause  of  action;  sec- 
ondj  that  there  is  misjoinder  of  parties  defendant,  etc. ; 
thirdy  that  several  causes  of  action  have  been  improperly 
united,  etc.;  fourth,  that  the  causes  of  action  so  im- 
properly united  are  not  separately  stated. 

The  demurrer  was  sustained.  Plaintiff  in  error  *  *  elected 
to  abide  by  said  complaint,"  and  thereupon  the  judg- 
ment was  rendered  now  sought  to  be  reviewed. 

The  causes  of  demurrer  will  be  considered  in  the  order 
in  which  they  have  been  stated. 

First,  then,  are  the  facts  alleged  suflBcient  to  consti- 
tute a  cause  of  action  against  the  defendant  in  error?  In 
other  words,  upon  the  facts  stated,  is  plaintiff  entitled  to 
the  judgment  demanded,  or  to  any  judgment  or  relief  in 
the  premises  whatever? 

In  the  discussion  of  this  question  it  will  be  necessary, 
first,  to  define  the  relation  of  the  several  parties  to  the 
fund  in  question.  That  relation  must  be  determined 
fix)m  the  facts  as  alleged  in  the  complaint.  The  facts, 
then,  are  that  on  June  28,  1S84,  Heatly  agreed  to  loan  to 
Eisdon  $1,200.  On  that  day  Eisdon  made  his  note,  and 
delivered  the  same  to  Heatly.  The  money  to  bo  loaned 
was  not  paid  over  by  Heatly  to  Eisdon.  It  was  arranged 
that,  on  July  15th  following,  Eisdon  should  be  paid  by 
Heatly.  To  accomplish  this,  it  was  agreed  between 
Heatly,  Everett  and  Eisdon  that,  on  the  day  named, 
Eisdon  should  draw  a  draft  on  Everett,  which  Everett 
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should  pay  if  Heatly  provided  the  funds  for  payment. 
Pursuant  to  the  arrangement,  Risdon  di^ w  his  draft  upon 
Everett,  and  delivered  it  to  the  plaintiff.  It  is  a  fair  in- 
ference from  the  allegations  of  the  complaint  that  the 
draft  was  payable  to  the  order  of  the  plaintiff.  The 
plaintiff  sent  the  draft  to  Everett  with  instructions  that, 
when  Heatly  paid  the  money  to  him,  he  (Everett)  should 
transmit  the  money  received  from  Heatly  to  the  German 
National  Bank  for  the  credit  of  the  plaintiff. 

Upon  this  state  of  facts,  the  relations  between  the  sev- 
eral parties  are  clear  and  well  defined.  Risdon  made  the 
plaintiff  in  error  his  agent  to  obtain  the  fund  in  question. 
The  plaintiff  made  Everett  its  agent  to  receive  the  fund 
from  Heatly.  When  he  received  the  fund,  it  was  his 
duty  to  transmit  the  identical  money  received  to  the  Ger- 
man National  Bank  for  the  credit  of  the  plaintiff.  When 
the  money  was  paid  by  Heatly  to  Everett,  therefore,  the 
title  to  the  fund  was  vested  in  the  plaintiff.  The  bene- 
ficial ownership  was  vested  in  Risdon;  Everett  had  no 
title  or  interest  in  the  money,  or  any  part  of  it.  His  fail- ' 
ure,  therefore,  to  transmit  the  money  received  from 
Heatly  to  the  German  National  Bank  was  a  violation  of 
the  duty  he  owed  the  plaintiff  and  Risdon.  When  he 
received  the  money,  it  became  the  money  of  the  plaintiff 
and  Risdon.  When  he  died,  the  fund  was  their  prop- 
erty, and  was  their  property  when  received  by  defendant 
in  error. 

The  question  presented  upon  these  facts  is  whether  this 
sum  of  $1,200  can  be  recovered.  The  action  is  brought 
against  the  defendant  in  error  individually.  It  wiU  be 
assumed,  however,  that  the  fund  was  taken  by  him  as 
the  personal  representative  of  the  decedent.  The  case 
will  first  be  considered  without  reference  to  the  statute 
of  this  state  relating  to  the  administration  of  estates  of 
deceased  persons.  It  was  conceded  by  counsel  for  de- 
fendant in  error,  upon  the  oral  argument,  that,  if  this 
specific  sum  of  $1,200  could  be  identified  in  any  way, 
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then  the  action  could  be  maintained.  But  it  was  insisted, 
if  the  fund  when  received  was  mingled  with  other  funds 
belonging  to  decedent  so  that  its  identity  was  lost,  then, 
and  in  that  event,  no  action  could  be  maintained  to  re- 
cover it.  This  proposition  was  predicated  upon  the  prin- 
ciple that  money,  as  such,  cannot  be  recovered,  because, 
in  the  language  of  the  books,  it  has  no  **  ear- mark  "  by 
which  it  can  be  distinguished.  If  this  principle  can  be 
successfully  invoked  in  this  case,  then  a  fund  to  which 
decedent  had  no  title,  and  in  which  he  had  no  beneficial 
interest  whatever,  became  a  part  of  the  body  of  his  es- 
tate to  be  distributed  among  the  general  creditors.  If 
the  estate  of  Everett  is  insolvent,  such  a  result  would 
not  only  be  inequitable  and  unjust,  but  a  reproach  to  the 
law. 

It  is  undoubtedly  true  that  the  principle  contended  for 
was  at  one  time  so  well  settled  as  to  be  elementary.  It 
is  clearly  stated  in  Schouler,  Ex'ra,  §  205.  Attention  is 
only  called  to  two  clauses  of  this  section:  **  Only  those 
things  in  which  the  decedent  had  a  beneficial  interest  at 
his  death  are  assets,  and  not  those  which  he  holds  in 
trust,  or  as  the  bailee  or  factor  of  another.  In  order, 
however,  that  the  third  party  or  new  fiduciary  may 
claim  his  specific  thing  as  separable  from  assets,  its 
identity  should  have  been  preserved;  and  the  rule  is  that, 
if  the  deceased  held  money  or  other  property  in  his  hands 
belonging  to  others,  whether  in  trust  or  otherwise,  and 
it  has  no  ear- mark,  and  is  not  distinguishable  from  the 
mass  of  his  own  property,  it  falls  within  the  description 
of  *  assets,'  in  which  case  the  other  party  must  come  in 
as  a  general  creditor."  In  support  of  the  proposition  last 
quoted  the  author  cites  two  cases:  Trecothic  v.  Austin^  4 
Mason,  29;  Johnson  v.  AmeSy  11  Pick.  172.  The  first 
case  was  decided  in  1825;  the  second  in  1S31. 

It  is  needless  to  trace  the  development  of  the  law 
which  has  resulted  in  a  radical  change  in  the  principle 
stated  since  these  decisions  were  made.    At  this  time  the 
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owner  of  money  which  has  been  received  by  another  as 
trustee,  or  in  any  fiduciary  capacity,  can  undoubtedly 
recover  the  money  or  its  equivalent  whenever  the  same 
can  be  followed,  no  matter  what  form  it  may  take. 

The  departure  from  the  rigid  doctrine  of  ** ear- mark" 
^or  identification  of  money,  to  entitle  the  owner  to  recover, 
seems  to  have  been  first  initiated  in  England.  As  the 
English  cases  cited  have  been  very  generally  followed  by 
the  courts  of  this  country,  attention  will  be  first  called 
to  them.  The  case  of  Pennell  v.  Deffell,  4  De  Grex,  M.  & 
G.  372,  was  a  controversy  between  creditors  and  the  ad- 
ministratrix of  one  George  Green,  who  in  his  life-time 
was  one  of  the  oflScial  assignees  of  the  court  of  bank- 
ruptcy. It  is  only  necessary  to  say  that,  in  the  course  of 
the  administration  of  his  office,  the  deceased  was  accus- 
tomed to  mingle  trust  funds  with  his  own,  and  to  deposit 
the  same  in  bank. 

In  the  discussion  of  the  proposition  in  question.  Lord 
Justice  Knight  Bruce  uses  the  following  hypothesis: 
'*  Thus,  let  me  suppose  that  the  several  suras  for  which, 
as  I  have  said,  Mr.  Green  was  accountable  at  the  time  of 
his  death,  had  been  (that  is  to  say,  that  the  very  coins 
and  the  very  notes  received  by  him  on  account  of  the 
trusts,  respectively,  had  been)  placed  by  him  together  in 
a  particular  repository,  such  as  a  chest,  mixed  confusedly 
together  as  among  themselves,  but  in  a  slate  of  clear  and 
distinct  separation  from  everything  else,  and  had  so  re- 
mained at  his  death.  It  is,  I  apprehend,  certain  that 
after  his  death  the  coins  and  notes  thus  circumstanced 
would  not  have  formed  part  of  his  general  assets, — 
would  not  have  been  permitted  so  to  be  used, — but  would 
have  been  specifically  applicable  to  the  purposes  of  the 
trusts  on  account  of  which  he  had  received  them.  Sup- 
pose the  case  that  I  have  just  suggested  to  be  varied  only 
by  the  fact  that,  in  the  same  chest  with  these  coins  and 
notes,  Mr.  Green  had  placed  money  of  his  own  —  in  every 
sense  his  own  —  of  a  known  amount,  had  never  taken  it 
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out  again,  but  had  so  mixed  and  blended  it  with  the  rest 
of  the  contents  of  the  chest  that  the  particular  coins  or 
notes  of  which  this  money  of  his  own  consisted  could  not 
be  pointed  out  —  could  not  be  identified.  What  differ- 
ence would  that  make?  None,  as  I  apprehend,  except,  if 
it  is  an  exception,  that  his  executors  would  possibly  be 
entitled  to  receive  from  the  contents  of  the  repository  an 
amount  equal  to  the  ascertained  amount  of  the  money 
in  every  sense  his  own  so  mixed  by  himself  with  the 
other  money.  But  not  in  either  case,  as  I  conceive, 
would  the  blending  together  of  the  trust  moneys,  however 
confusedly,  be  of  any  moment  as  between  the  various 
cestuis  que  trustent  on  the  one  hand,  and  the  executors, 
as  representing  the  general  creditors,  on  the  other." 

In  the  same  case  Lord  Justice  Turner  said:  "  It  is,  I 
apprehend,  an  undoubted  principle  of  this  court  that  as 
between  ceshii  que  trust  and  trustee,  and  all  parties 
claiming  under  the  trustee,  otherwise  than  by  purchase 
for  valuable  consideration,  without  notice,  all  property 
belonging  to  a  trust,  however  much  it  may  be  changed 
or  altered  in  its  nature  or  character,  and  all  the  fruit  of 
such  property,  whether  in  its  original  or  in  its  altered 
state,  continues  to  be  subjected  to  or  affected  by  the 
trust." 

Again,  in  Knatchhull  v.  Hallett,  L.  R  13  Ch.Div.  696, 
a  most  exhaustive  discussion  of  this  question  is  found. 
At  page  710,  Jessel,  Master  of  the  Rolls,  said:  **Now, 
that  being  the  established  doctrine  of  equity  on  this  point, 
I  will  take  the  case  of  the  pure  bailee.  If  the  bailee  sells 
the  goods  bailed,  the  bailor  can  in  equity  follow  the  pro- 
ceeds, and  can  follow  the  proceeds  wherever  they  can  be 
distinguished,  either  being  actually  kept  separate,  or 
being  mixed  up  with  other  moneys.  I  have  only  to  ad- 
vert to  one  other  point,  and  that  is  this:  Supposing, 
instead  of  being  invested  in  the  purchase  of  land  or  goods, 
the  moneys  were  simply  mixed  with  other  moneys  of  the 
trustee,  using  the  term  again  in  its  full  sense,  as  include 
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ing  every  person  in  a  fiduciary  relation,  does  it  make 
any  difference,  according  to  the  modern  doctrine  of  equity? 
I  say,  none." 

At  page  723,  Theisiger,  L.  J.,  said:  **  There  is  no  doubt 
that  there  are  to  be  found,  here  and  there  in  the  books, 
dicta,  principally  of  common-law  judges,  which  would 
appear  to  militate  against  the  generality  of  that  proposi- 
tion, and  which  would  appear  to  show  that,  in  the  minds 
of  those  judges,  there  was  the  view  that,  while  chattels 
might  be  followed,  or  money  so  long  as  it  could  be  looked 
upon  as  a  specific  chattel,  as  moneys  numbered  and  placed 
in  a  bag,  yet,  when  those  moneys  had  been  mixed  with 
other  moneys,  that  there  was  no  ear- mark,  and  neither 
at  law  nor  in  equity  could  they  be  followed.  With  ref- 
erence, however,  to  those  dicta,  it  appears  to  me  there 
are  two  observations  to  be  made:  In  the  first  place,  I 
cannot  find  any  decision  which  has  followed  out  those 
dicta  to  their  consequence,  assuming  that  those  dicta  a^re 
to  be  treated  as  having  the  generality  which  at  first  sight 
attaches  to  them;  and,  in  the  second  place,  it  appears  to 
me  that  in  many  cases  those  dicta,  looking  to  the  facts 
of  the  particular  case,  may  be  restrained  to  those  facts^ 
and  possibly  may  have  a  more  limited  meaning  than  that 
which  has  been  attached  to  them  by  Mr.  Justice  Fry  in 
the  case  of  Ex  parte  Dale,  L.  R.  11  Ch.  Div.  772,  or  by 
the  master  of  the  rolls  in  his  judgment  in  the  present 
case.  As  far  as  I  can  judge,  the  only  exception  to  the 
general  proposition  which  I  have  stated  is  not  a  real  ex- 
ception, but  an  apparent  exception;  for  all  cases  where  it 
has  been  held  that  moneys  mixed  and  confounded,  but 
still  existing,  in  a  mass,  cannot  be  followed,  may,  I  thinks 
be  resolved  into  cases  where,  although  there  may  have 
been  a  trust  with  reference  to  the  disposition  of  the  par- 
ticular chattel  which  those  moneys  subsequently  repre- 
sented, there  was  no  trust,  no  duty,  in  reference  to  the 
moneys  themselves,  beyond  the  ordinary  duty  of  a  man 
to  pay  his  debts.    In  other  words,  that  they  were  cases 
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in  which  the  relationship  of  debtor  and  creditor  had  been 
constituted,  instead  of  the  relation  either  of  trustee  and 
cestui  que  trusty  or  principal  and  agent." 

At  page  713,  Knatchhull  v.  Hallettj  supra,  the  master  of 
the  rolls  says:  **Now,  let  us  see,  therefore,  what  White- 
comb  V.  Jacob  decides.  It  decides  that  the  equity  as  to 
following  the  proceeds  attaches  to  the  case  of  a  factor  as 
well  as  to  the  case  of  cestui  que  trust  and  trustee.  That 
is  what  it  decides;  but  it  decides,  secondly,  that  you 
could  not  follow  money,  because  it  had  no  ear-mark. 
The  first  part  is  good  law  at  the  present  day,  the  second 
is  not.  Whether  it  was  a  good  law  or  not  at  the  time  of 
Salkeld,  it  is  immaterial  to  consider.  It  is  very  doubt- 
ful whether  equity  had  got  quite  so  far  at  that  date  as 
.since,  and  therefore  I  will  not  say  it  was  not;  but  it  is 
not  so  now." 

This  case  is  cited  with  approval  in  National  Bank  v. 
Insurance  Co.  104  U.  S.  54,  in  which  this  and  many  of 
the  English  cases  are  reviewed.  In  the  syllabus  of  the 
case  last  cited  the  rule  is  stated  as  follows:  "As  long  as 
trust  property  can  be  traced  and  followed,  the  property 
into  which  it  has  been  converted  remains  subject  to  the 
trust;  and,  if  a  man  mixes  trust  funds  with  his,  the 
whole  will  be  treated  as  trust  property,  except  so  far  as 
he  may  be  able  to  distinguish  what  is  his.  This  doctrine 
applies  in  every  case  of  a  trust  relation,  and  as  well  to 
moneys  deposited  in  bank,  and  to  the  debt  thereby 
created,  as  to  every  other  description  of  property."  Va7i 
Alen  V.  Bank,  52  N.  Y.  1. 

Again,  in  Bank  v.  King,  57  Pa.  St.  202,  it  is  held: 
**  Equity  will  follow  a  fund  through  any  number  of 
transmutations,  and  preserve  it  for  the  owners,  so  long 
as  it  can  be  identified,  no  matter  in  whose  name  the  legal 
right  stands."  Strong,  J.,  says:  **But  it  is  insisted  there 
was  no  ear-mark  to  the  money.  What  of  that,  if  the 
money  can  be  followed,  or  if  it  can  be  traced  into  a  sub- 
stitute?   This  is  often  done  through  the  aid  of  an  ear- 
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mark.  But  that  is  only  an  index  enabling  a  beneficial 
owner  to  follow  his  property.  It  is  no  evidence  of  own- 
ership. An  ear-raark  is  not  indispensable  to  enable  a 
real  owner  to  assert  his  right  to  property,  or  to  its  prod- 
uct or  substitute.  Evidence  of  substantial  identity  may 
be  attached  to  the  thing  itself,  or  it  may  be  extraneous. 
It  is  freely  admitted  that,  if  a  trustee  or  agent  receive 
money  of  a  cestui  que  trust  or  principal,  and  mingle  it 
with  his  own  so  that  it  cannot  be  followed,  the  cestui 
que  trust  or  principal  cannot  recover  it  specifically.  This 
is  not  because  the  ownership  is  changed,  but  because  a 
court  cannot  lay  hold  of  the  property  as  that  of  the 
owner.  But,  in  regard  to  money,  substantial  identity  is 
not  oneness  of  pieces  of  coin,  or  of  bank-bills.  If  an 
agent  to  collect  money  puts  the  money  collected  into  a 
chest  where  he  has  money  of  his  own,  he  does  not 
thereby  make  it  all  his  own,  and  convert  himself  into  a 
mere  debtor  to  his  principal.  The  principal  may,  by  the 
law,  claim  out  of  the  chest  the  sums  which  belonged  to 
him  before  the  admixture.     Pennell  v.  Deffelly  supra^ 

In  Peak  v.  Ellicott^  30  Kan.  156,  Horton,  C.  J.,  says: 
**  Counsel  suggest:  *If  there  was  a  trust  created,  there 
must  have  been  a  cestui  que  trusty  and  that,  if  any  one 
is  entitled  to  follow  and  reclaim  the  money,  it  must  be 
the  owner  and  holder  of  the  note  of  plaintiff.'  It  does 
not  make  any  difference  that,  instead  of  trustee  and 
cestui  que  trusty  the  case  is  one  of  fiduciary  relationship. 
If  a  wrong  arises  out  of  such  relationship,  the  same 
remedy  exists  against  the  wrong-doer  on  behalf  of  the 
principal  as  exists  against  a  trustee  on  behalf  of  the 
cestui  que  trust.  Wherever  a  fiduciary  relationship  ex- 
ists, and  money  coming  from  the  trust  lies  in  the  hands 
of  the  person  standing  in  that  relationship,  it  can  be  fol- 
lowed by  the  principal,  and  separated  from  any  money 
of  the  wrong-doer." 

In  McLeod  v.  Evans^  Assignee^  66  Wis.  401,  the  rule 
contended  for  by  counsel  for  defendant  in  error  was,  after 
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a  careful  discussion  by  Cole,  C.  J.,  practically  repudi- 
ated. The  proposition  decided  is  thus  stated  in  the  syl- 
labus: **M.  left  with  H.,  a  banker,  for  collection,  a  draft 
upon  a  New  York  bank.  H.  sent  the  draft  to  a  bank  in 
Chicago,  received  credit  for  the  amount,  and  afterwards 
made  drafts  upon  such  bank,  which  were  cashed.  Be- 
fore payment  to  M.,  H.  made  an  assignment  for  the  ben- 
efit of  creditors.  At  that  time  nothing  was  due  him  from 
the  Chicago  bank.  Held,  that  the  proceeds  of  the  draft 
were  a  trust  fund  in  the  hands  of  H.,  and  that,  as  against 
other  creditors,  M.  might  enforce  full  payment  from  the 
assets  in  the  hands  of  the  assignee,  although  the  trust 
fund  could  not  be  traced  to  any  specific  property."  Peo- 
ple V.  City  Bank  of  Rochester,  96  N.  Y.  32. 

No  one  of  the  cases  cited  differs  in  principle  from  the 
case  at  bar.  Suppose  the  money  in  question  had  been 
placed  by  Everett  in  his  own  pocket,  with  a  mass  of  other 
funds  belonging  to  himself,  and  that  he  had  then  died. 
Suppose  that  immediately  upon  his  death  the  mass  of 
currency  had  been  taken  into  the  possession  of  the  de- 
fendant in  error.  If  demand  had  then  been  made  by  the 
plaintiff  for  the  money,  could  defendant  in  error  have 
required  the  plaintiff  in  error  to  designate  the  particular 
bills  which  were  claimed  as  a  condition  of  the  right  to 
recover  them?  Certainly  not.  How  does  the  case  sup- 
posed differ  from  the  case  at  bar?  It  is  alleged  that  the 
money  was  paid  to  Everett,  received  and  retained  by  him; 
that  it  was  in  his  possession  at  the  time  of  his  death; 
that  the  same  sum  came  to  the  possession  of  the  defend- 
ant in  error.  Is  it  not  clear  that  Everett  received  the 
fund  in  a  fiduciary  capacity?  Does  it  not  follow  that  the 
instant  it  passed  into  his  hands  a  trust  arose,  by  opera- 
tion of  law,  in  favor  of  plaintiff  in  error?  Did  not  the 
trust  follow  the  fund  when  it  passed  to  the  hands  of  de- 
fendant in  error?  If  it  was  mingled  with  the  assets  of 
the  decedent,  is  not  the  estate  impressed  with  the  same 
trust?    Can  it  be  possible  that  the  fact  of  death  increases 
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a  man's  estate  by  adding  thereto  all  property  which  may 
be  in  his  hands?  Can  a  man,  by  an  abuse  of  trust  or 
violation  of  his  fiduciary  relations,  acquire  moneys  for 
distribution  among  his  general  creditors  at  his  decease! 
Whatever  may  have  been  the  law  applicable  to  these 
^questions  in  the  past,  it  is  clear  that  at  the  present  time 
the  estate  of  no  man  can  be  increased  by  a  wrong  com- 
mitted by  him  under  the  circumstances  set  forth  in  the 
complaint  in  this  case. 

Is  the  conclusion  reached  in  any  wise  affected  by  sec- 
tions 126  and  136  of  the  statute  of  this  state  relating  to 
wills  and  administration  of  estates  ?  It  will  be  observed 
in  this  connection  that  the  question  at  issue  is  one  of 
title.  The  conclusion  already  reached  is  that  at  the  time 
of  the  death  of  Everett  the  title  to  the  fund  in  contro- 
versy was  in  the  plaintiff  in  error;  that  Everett  had  no 
beneficial  interest  therein  whatever.  The  fund,  there- 
fore, constituted  no  part  of  his  estate.  Schouler,  Ex'rs, 
§205. 

It  is  contended  by  defendant  in  error,  however,  that 
the  sections  of  the  statute  cited  have  the  effect,  in  law, 
to  convert  the  fund  in  question  into  assets  by  their  opera- 
tion in  the  classification  of  claims,  and  the  order  of  their 
payment.  The  third  subdivision  of  section  126  provides 
that,  "where  any  executor,  administrator  or  guardian 
has  received  money  as  such,  his  executor  or  administra- 
tor shall  pay  out  of  his  estate  the  amount  thus  received 
and  not  accounted  for,  which  shall  compose  the  third 
class."  The  fourth  subdivision  provides  that  "all  other 
debts  and  demands,  of  whatsoever  kind,  without  regard 
to  quality  or  dignity,  which  shall  be  exhibited  within  one 
year  from  the  granting  of  letters  as  aforesaid,  shall  com- 
pose the  fourth  class."  Section  136  relates  to  the  order 
of  payment,  and  requires  that  claims  be  paid  according 
to  the  classification  contained  in  section  126. 

It  is  claimed,  first,  that  the  fund  in  question  does  not 
belong  to  the  third  class,  because  debts  of  the  third  class 
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are  limited  to  moneys  which  have  been  received  by  the 
decedent  as  executor,  administrator  or  guardian.  This 
is  undoubtedly  true.  As  a  natural  sequence,  it  is  argued 
that  the  demand  in  issue  in  this  suit  is  a  debt,  and  be- 
longs to  the  fourth  class.  If  the  plaintiff  in  error  was 
proceeding  against  the  defendant  in  error  as  a  general 
creditor,  then,  as  a  matter  of  course,  the  position  of  de- 
fendant in  error  would  be  correct.  Such,  however,  is 
not  the  case.  The  relation  of  debtor  and  creditor,  ns 
between  plaintiff  in  error  and  Everett,  never  existed. 
The  statute,  therefore,  has  no  application.  The  ultimate 
fact  upon  which  the  right  of  action  in  the  case  at  bar  is 
predicated  is  that  the  funds  in  question  were  never  the 
property  of  Everett  at  all;  that  neither  the  legal  title  nor 
the  beneJBciary  interest  vested  in  him;  that  the  identical 
fund  was  in  his  possession  at  the  time  of  his  death,  and 
that  the  same  fund  came  to  the  defendant. 

Prior  to  1872  the  provision  of  the  statute  of  Illinois 
classifying  claims  against  the  estate  of  a  deceased  person 
was  identical  in  language  with  that  of  this  state.  In  the 
year  last  mentioned  the  legislature  of  Illinois  amended 
that  provision  so  that  it  reads  as  follows:  "(6)  Where 
the  decedent  has  received  money  in  trust  for  any  pur- 
pose, his  executor  o^  administrator  shall  pay  out  of  his 
estate  the  amount  thus  received  and  not  accounted  for." 
In  the  case  of  Wilson  v.  Kirby,  88  111.  566,  it  was  held 
that  '*the  clause  of  the  statute  relating  to  the  classifica- 
tion of  claims  against  estates  of  deceased  persons,  and' 
which  gives  a  preference  in  cases  where  the  deceased  has 
*  received  money  in  trust  for  any  purpose,'  does  not  nec- 
essarily extend  to  and  embrace  every  kind  of  trust.  It 
does  not  embrace  trusts  implied  by  the  law."  The  same 
case  was  before  the  supreme  court  of  Illinois  a  second 
time,  and  is  reported  in  98  111.  240.  It  was  there  held 
that,  "  where  a  person  sells  the  cattle  of  another  as  his 
agent,  under  a  contract,  and  receives  and  retains  the 
purchase  money  until  his  death,  it  becomes  the  money 
Vol.  XIV— 18 
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of  the  owner  of  the  cattle,  as  the  substitute  or  representa- 
tive of  the  cattle;  and  the  fact  that  the  widow  of  the  per- 
son so  selling,  during  his  illness  or  after  his  death,  takes 
such  funds,  and  deposits  the  same  in  bank  in  her  own 
name,  and  afterwards  gives  her  check  for  the  same  to  her 
husband's  executor,  will  not  destroy  the  identity  of  the 
fund,  and  make  it  subject  to  the  general  creditors  of  the 
testator,  but  the  owner  of  the  cattle  so  sold  will  have  a 
preference  over  the  other  general  creditors  of  the  estate. 
In  such  case  it  is  not  necessary  that  the  identical  bills  re- 
ceived by  the  testator  should  have  come  into  the  hands 
of  his  executor."  Upon  examination  of  this  case  it  will 
be  discovered  that  the  decision  is  based  upon  the  sole  fact 
that  the  money  in  controversy  was  the  money  of  the 
owners  of  the  cattle,  and  that  the  section  of  the  statute 
cited  is  without  application,  for  the  reason  that,  as  was 
said  by  the  court  {Wilson  v,  Kirby,  supra),  the  statute 
does  not  embrace  trusts  implied  by  the  law. 

In  the  decision  of  this  case,  therefore,  the  provisions  of 
our  statute  which  have  been  cited  should  be  disregarded, 
and  the  conclusion  predicated  upon  the  legal  and  equi- 
table principles  which  have  been  discussed.  In  the  light 
of  these  principles,  it  is  clear  that  the  complaint  states  a 
cause  of  action. 

The  next  question  presented  is  whether  John  S.  Ris- 
don  was  improperly  joined  as  a  defendant.  It  is  claimed 
that,  if  plaintiff  in  error  was  the  real  party  in  interest, 
Risdon  could  not  be  properly  joined  either  as  plaintiff  or 
defendant.  The  relation  of  the  parties  to  each  other  was 
as  follows:  (1)  Eisdon  was  one  of  the  original  parties  to 
the  contract  or  arrangement  upon  which  the  action  was 
predicated,  to  wit,  the  payment  of  81,200  by  Heatly  to 
Everett  for  him.  (2)  The  plaintiff  was  the  agent  of  Ris- 
don for  the  purpose  of  collecting  the  money  to  be  paid  by 
Heatly  to  Everett,  and  had  the  legal  title  to  the  draft 
which  was  drawn,  and  the  right  in  the  first  instance  to 
receive  the  money;  Imt  Risdon  was  the  beneficial  owner 
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of  the  fund.  This  being  the  relation  of  the  parties,  the 
question  of  parties  plaintiff  does  not  seem  to  be  diflSicult. 
Section  3  of  the  code,  which  was  in  force  when  this  ac- 
tion was  brought,  provides  that  "every  action  shall  be 
prosecuted  in  the  name  of  the  real  party  in  interest,  ex- 
cept as  otherwise  provided."  Section  5  provides  that  the 
trustee  of  an  express  trust  may  bring  an  action  without 
joining  beneficiaries,  and  that  a  trustee  of  an  express 
trust  includes  a  person  in  whose  name  a  contract  is  made 
for  the  benefit  of  another.  Section  10  declares  that  '*all 
persons  having  an  interest  in  the  subject  of  the  action, 
and  in  obtaining  the  relief  demanded,  may  be  joined  as 
plaintiffs."  Section  12  provides  that,  **  of  the  parties  to 
the  action,  those  who  are  united  in  interest  shall  be 
joined  as  plaintiffs  or  defendants;  but,  if  the  consent  of 
any  one  who  should  have  been  joined  as  plaintiff  cannot 
be  obtained,  he  may  be  mapa  a  defendant,  the  reason 
thereof  being  stated  in  the  compmnt." 

The  meaning  of  the  language  of  the  first  section  cited 
has  been  frequently  construed  by  the  courts.  The  "  real 
party  in  interest "  is  heW  ta  mean  the  person  in  whom 
the  legal  title  to  the  claim  in  suit  is  vested.  Bassett  v. 
Inmany  7  Colo.  270,  and  cases  cited.  The  suit,  therefore, 
was  properly  brought  in  the  name  of  the  plaintiff.  But, 
inasmuch  as  Risdon  was  a  party  to  the  contract  upon 
which  the  action  was  predicated,  and  was  in  fact  the 
beneficial  owner  of  the  claim,  he  must  be  deemed  to  be 
interested  in  the  subject  of  the  action,  within  the  mean- 
ing of  section  10,  above  cited,  and  therefore  a  proper 
party  plaintiff  in  the  suit. 

In  commenting  upon  the  section  last  mentioned,  Pom- 
eroy,  in  his  work  on  Remedies  and  Remedial  Rights,  at 
section  199  says:  "  The  extent  of  the  interest  is  not  the 
criterion,  nor  its  source,  nor  origin.  If  the  persons  have 
any  interest  —  whether  complete  or  partial,  whether  ab- 
solute or  contingent,  whether  resulting  from  a  common 
share  in  the  proceeds  of  the  suit  or  arising  from  the  stip- 
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ulations  of  the  agreement  —  the  language  applies,  with- 
out any  limitation  or  exception,  and  without  any  distinc- 
tion suggested  between  actions  which  are  equitable  and 
those  which  are  legal."  All  persons  standing  in  the  re- 
lation to  the  subject-matter  of  the  action  as  above  defined 
may  be  properly  joined  as  plaintiffs.  In  this  particular 
case,  Bisdon  refused  to  unite  with  plaintiff,  and  was 
properly  joined  as  defendant. 

It  is  also  contended  that  different  causes  of  action  are 
improperly  united.  This  position  cannot  be  sustained, 
for  the  simple  reason  that  no  cause  of  action  is  stated 
against  Eisdon.  As  a  part  of  the  prayer  for  relief,  the 
court  is  asked  to  allow  the  plaintiff  a  reasonable  sum  for 
its  costs  and  expenses,  and  to  require  this  amount  to  be 
paid  to  plaintiff  by  Eisdon.  No  attempt  is  made  to  state 
a  cause  of  action  against  him.  The  only  allegations  are 
those  which  are  made  in  compliance  with  section  12  of 
the  code,  as  the  reason  for  making  Eisdon  a  party  defend- 
ant. Two  causes  of  action,  therefore,  are  not  improperly 
united;  there  being  but  one  cause  of  action  stated.  The 
judgment  is  reversed. 

EiCHMOND  and  Eeed,  CO.,  concur. 

Mr.  Justice  Elliott.  Having  heard  and  determined 
this  case  in  the  court  below,  I  have  given  the  foregoing 
opinion  careful  consideration.  At  nisiprius  I  must  have 
overlooked  some  of  the  averments  of  the  complaint  show- 
ing that  Everett  was,  by  the  previous  arrangement  of  the 
parties,  constituted  a  trustee  of  the  particular  fund  paid 
to  him  by  Heatly,  for  the  express  purpose  of  being  im- 
mediately paid  over  to  Eisdon  or  his  order.  The  judg- 
ment should  be  reversed. 

Per  Curiam.  For  the  reasons  expressed  in  the  opinion 
of  Mr.  Commissioner  Pattison  the  judgment  of  the  dis- 
trict court  is  reversed,  with  leave  to  defendants  below  to 

answer  the  complaint. 

Beversed. 
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Hamill  v.  Ward.  _mJS| 

14  arzl 

Contracts  — Joint  and  Several  Obligations.— TTnder  Civil  Code,  ^  '^1 
sectioD  ''I,  and  General  Statates,  section  1884,  making  joint  instru- 
ments several  also,  the  holder  of  a  note  who  sues  the  maker  and 
indorser  as  joint  makers,  dismisses  as  to  the  indorser,  without 
prejudice,  and  obtains  judgment  against  the  maker,  may  after- 
wards sue  the  indorser. 

Appeal  from  Superior  Court  of  Denver. 
Action  on  promissory  note. 
Mr.  R.  S.  Morrison,  for  appellant. 
Mr.  J.  W.  Horner,  for  appellee. 

Richmond,  C.  June  17,  1884,  0.  H.  Rothacker  made 
his  promissory  note,  payable  four,  months  after  date,  to 
the  order  of  W.  A.  Hamill,  for  the  sum  of  $914.76,  with 
interest  at  ten  per  cent,  per  annum.  This  note  Hamill 
indorsed  to  the  Rounds  Type  &  Press  Company. 

December  19, 1884,  appellee  herein,  and  plaintiff  below, 
Samuel  D.  Ward,  as  assignee  of  the  Rounds  Type  & 
Press  Company,  brought  suit  in  the  superior  court  of  the 
city  of  Denver  against  Rothacker  and  Hamill,  alleging 
that  they  were  joint  makers  of  the  note. 

To  this  complaint  Hamill  interposed  a  demurrer.  The 
grounds  of  the  demurrer  do  not  appear  in  the  abstract  or 
transcript  of  record;  but  in  the  brief  of  appellee  we  are 
informed  that  the  grounds  of  demurrer  were  **that  it 
did  not  aj)p(»ar  by  the  complaint  that  defendant  Hamill 
was  liable  as  joint  maker. "  The  demurrer  was  sustained. 
Thereupon,  upon  motion  of  plaintiff,  it  was  ordered  by 
the  court  that  the  cause  be  dismissed  as  to  defendant 
Hamill,  at  the  cost  of  plaintiff;  said  dismissal  to  be  with- 
out prejudice  as  to  the  rights  of  plaintiff  against  said 
defendant  Hamill. 

Default  was  taken  against  Rothacker,  and  judgment 
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entered  for  the  full  amount  of  the  note,  with  interest. 
Execution  was  issued,  and  $500  obtained. 

April  7,  1885,  plaintiff  instituted  this  action  against 
Hamill  to  recover  the  balance  due  on  the  note,  alleging 
the  proceedings  above  recited,  the  insolvency  of  Eoth- 
acker,  and  that  there  now  remained  due  and  unpaid  the 
sum  of  $542.40. 

The  answer  of  defendant  sets  up  previous  suit,  alleg- 
ing that  plaintiff  had  elected  to  proceed  against  Hamill 
and  Eothacker  as  joint  makers;  that  he  obtained  judg- 
ment against  Bothacker  as  a  joint  maker;  and  therefore 
is  barred  from  proceeding  against  the  defendant  Hamill 
in  this  action  as  indorser. 

To  this  answer  plaintiff  replies,  admitting  that  the 
original  complaint  charged  Eothacker  and  Hamill  as  joint 
makers;  but  says  that  it  is  not  true  that  in  subsequent 
proceedings  Eothacker  and  Hamill  were  charged  as  joint 
makers,  or  that  judgment  was  taken  against  Eothacker 
as  joint  maker. 

Trial  by  the  court,  and  judgment  for  plaintiff  in  the 
sum  of  $568,  to  which  defendant  duly  excepted,  and  pros- 
ecutes this  appeal. 

Neither  the  transcript  nor  the  abstract  contains  the 
record  evidence  introduced  in  the  trial  court;  therefore 
objections  relating  thereto  will  not  be  considered.  In  the 
abstract  of  the  bill  of  exceptions  it  is  recited  that  plaint- 
iff offered  in  evidence  the  execution  and  return  in  the 
case  of  Samuel  D.  Ward,  assignee^  v.  O.  H.  Bothacker 
(No.  963),  which  shows  that  a  levy  had  been  made,  and 
that  execution  was  returned  satisfied  to  the  extent  of 
$447.60  and  costs,  and  unsatisfied  as  to  $540.40;  that 
plaintiff  offered  record  of  judgment  and  the  papers  and 
proceedings  in  case  No.  963.  It  is  further  recited  that  of 
the  amended  complaint  in  No.  962  a  few  paragraphs  are 
the  only  ones  material  to  the  consideration  of  this  case, 
and  are  those  upon  which  the  defense  and  appeal  are 
based.    By  this  amended  coinplaint  (if  it  be  a  part  of  the 
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record  in  963  instead  of  962)  it  appears  that  defendants 
were  proceeded  against  as  joint  maktMs,  yet  it  also  ap- 
pears in  the  record  that  the  demurrer  was  interposed  to 
the  complaint,  and  that  plaintiff  obtained  leave  to  fur- 
ther amend  complaint,  and  thereafter  the  order  of  dis- 
missal, without  prejudice,  was  entered.  The  contention 
of  appellant  is  that  plaintiff  cannot  have  judgment  against 
Rothacker  as  a  joint  maker  with  Hamill,  and  follow 
with  a  suit  against  Hamill  as  indorser.  It  is  undoubt- 
edly true  that  at  commonlaw  a  judgment  against  one 
of  two  joint  promisors  is  a  bar  to  an  action  against  both 
jointly,  and  is  also  a  bar  to  an  action  against  the  other. 
''Parties  cannot  be  sued  separately,  for  they  have  in- 
curred no  separate  obligation.  They  cannot  be  sued 
jointly,  because  judgment  has  already  been  recovered 
against  one  who  would  be  subjected  to  two  suits  for  the 
same  cause."  "  But,  where  the  liability  is  joint  and  sev- 
eral, a  judgment  against  one  does  not  preclude  procedure 
against  the  other  or  others."    2  Daniel,  Neg.  Inst.  §  1296. 

By  statute,  however,  in  this  state,  joint  instruments, 
including  promissory  notes,  are  declared  to  be  several 
also  (Civil  Code,  §  13;  Gen.  St.  §  1834);  and,  under  said 
section  13,  the  separate  obligation  of  the  indorser  or  surety 
is  made  so  far  joint  as  to  permit  the  adjudication  of  their 
respective  liabilities  in  the  same  action.  Bliss,  Code  PI. 
(2d  ed.)  §  93  et  seq.;  Pom.  Rem.  §  194:  e^  seq.  But  this  is 
optional  with  plaintiff,  and,  upon  the  dismissal  of  the 
former  suit  as  to  Hamill  without  prejudice,  his  liability  in 
the  present  action  remained  unaffected. 

But  it  may  be  claihied  that  section  107  of  the  General 
Statutes  is  (notwithstanding  the  code  provision  above 
mentioned)  still  in  force  in  this  as  well  as  in  other  par- 
ticulars. Upon  this  question  we  need  not  pass,  for  the 
reason  that  it  is  unimportant.  If  w^e  assume  that  said 
section  107  is  in  force  and  applicable  to  the  present  case, 
there  has  been  such  a  compliance  with  every  material 
requirement  thereof  as  perfects  the  hability  of  Hamill. 
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He  was  the  assignor  of  the  promissory  note,  and  since 
plaintiff  exercised  due  diligence  in  prosecuting  his  action 
against  the  maker,  and  endeavoring  by  execution  to  thus 
make  his  debt,  his  right  to  proceed  in  this  suit  against 
Hamill  for  the  uncollected  balance  cannot  be  questioned. 
The  judgment  is  aflBirmed. 

Reed  and  Pattison,  CO.,  concur. 

Per  Curiam.     For  the  reasons  stated  in  the  foregoing 

opinion  the  judgment  is  affirmed. 

Affirmed. 


Jordan,  Impleaded,  etc.,  v.  McNulty  et  al. 

1.  Partition  op  Real  Estate  —  Necessary  Parties  —  Pleadings.— 

In  a  proceeding  under  the  statute  for  the  partition  of  real  estate, 
it  is  only  necessary,  at  least  in  the  first  instance,  to  make  those 
I)er6on8  parties  who  are  interested  in  the  property  as  joint  tenants, 
tenants  in  common  or  coparcenary.  Lessees  having  no  definite 
or  subsisting  leasehold  interest  in  the  premises  sought  to  be  parti- 
tioned  are  not  necessary  parties,  and  an  answer  which  avers  that 
a  lease  had  been  granted  *'  prior  to  the  commencement  of  this  suit," 
and  that  the  lessees  *'haye  been  in  possession,*'  etc.,  without  dis- 
closing the  terms,  duration  or  continued  existence  of  the  lease,  is 
insufficient  to  require  the  supposed  lessees  to  be  made  parties. 

2.  Refusal  op  Commissioner  to  Act  —  Substitution  op  Another 

"Without  Notice. —  Where  a  commissioner  appointed  by  the  court 
under  the  provisions  of  the  statute  to  make  partition  declines  to 
serve,  the  court  may  substitute  another  person  in  his  place  with- 
out giving  notice  to  the  parties.  If  the  appointee  be  objectionable 
by  reason  of  coming  within  any  of  the  exceptions  enumerated  in 
the  statute,  the  objection  may  be  raised  after  the  appointment,  or 
it  may  be  interposed  as  an  objection  to  the  report  before  its  con- 
firmation. 
8.  Irregularfties  which  May  be  Cured  —  Failure  in  the  First 

Instance  to  Take  the  Oath  Not  a  Reversible  Error.— Where  I 

the  commissioners  appointed  to  make  partition  of  lands  view  the  j 

premises  before  one  of  them  has  taken  the  oath  prescribed  by  the  i 

statute,  and  their  report  is  filed,  which  for  some  reason  is  not  con- 
firmed, and  afterwards  the  commissioner  takes  the  oath  before  the 
filing  of  the  fitial  report,  the  filing  of  the  first  report  does  not  render 
the  commission  functus  officio,  nor  is  the  failure  to  take  the  oath 
before  viewing  tiie  premises  a  reversible  error. 
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Appeal  from  District  Court  of  Clear  Creek  County. 
Mr.  W.  T.  Hughes,  for  appellant. 
Mr.  R.  S.  Morrison,  for  appellees. 

Richmond,  0.  McNulty  and  Noone  filed  a  complaint 
for  partition  of  certain  mining  property.  Jordan  and 
Ryan  were  made  parties  defendant.  Ryan  demurred  to 
the  complaint,  and  afterwards  withdrew  the  demurrer 
and  permitted  default  to  be  entered.  Jordan  answered, 
and,  among  other  things,  set  up  the  fact  that  all  of  the 
parties  had  agreed  to  and  did  lease  the  premises  sought  to 
be  partitioned  prior  to  the  commencement  of  this  action. 

Thereafter  the  court  appointed  three  commissioners  to 
partition  the  land.  At  a  subsequent  term  of  the  court, 
one  of  the  commissioners  having  declined  to  act,  the 
court  appointed  one  G.  W.  Hall  in  his  place.  On  the 
20th  of  June,  1886,  the  commissioners  filed  a  report. 
This  report  was  objected  to  by  Jordan,  for  the  principal 
reason  that  Hall  had  not  taken  the  oath  prescribed  by  the 
statute.  What,  if  any,  action  was  taken  by  the  court 
concerning  this  report,  does  not  appear  by  the  transcript 
or  abstract  of  record.  But  it  is  fair  to  assume,  from  the 
record,  that  the  report  was  not  received,  because  the  rec- 
ord discloses  that  a  third  report  was  subsequently  filed. 
It  also  discloses  the  fact  to  be  that,  prior  to  the  filing  of 
the  third  report.  Commissioner  Hall  took  the  prescribed 
statutory  oath.  No  objection  was  made  to  the  conclusion 
of  the  commissioners,  nor  to  their  conduct.  It  would 
seem,  from  the  transcript,  abstract  and  arguments,  that 
the  proceedings  of  the  commissionei-s  were  regular  and 
in  conformity  with  the  statute,  save  and  except  the  one 
fact  that  Hall  took  the  oath  prescribed  by  the  statute, 
after  viewing  the  premises  to  be  partitioned  and  before 
making  the  final  report.  This  was  the  main  objection 
relied  upon  by  appellant  in  the  oral  alignment  before  the 
court. 
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It  is  also  urged  that  the  lessees  were  necessary  parties 
to  this  proceeding,  and,  further,  that  Hall's  appointment 
was  made  without  notice  to  appellant.  Section  280, 
chapter  24,  Code  (Gen.  St.  1883),  provides  that  *'when 
any  lands,  tenements  or  hereditaments  shall  be  held 
in  joint  tenancy,  tenancy  in  common  or  coparcenary, 
whether  such  right  or  title  be  derived  by  purchase,  devise 
or  descent,  or  whether  any,  all  or  a  part  of  such  claim- 
ants be  of  full  age  or  minors,  it  shall  be  lawful  for  one 
or  more  of  the  persons  interested  *  *  *  to  present 
to  the  district  court  of  the  county  where  such  lands  or 
tenements  lie  *  *  *  their  petition,  praying  for  a  di- 
vision and  partition.  *  *  *"  **Sec.  282.  Every  per- 
son having  such  interest  as  is  specified  in  this  chapter, 
whether  in  possession  or  otherwise,  and  every  person  en- 
titled to  dower  in  such  premises,  if  the  same  has  not 
been  admeasured,  shall  be  made  a  party  to  such  petition." 
"Sec.  284.  All  pei'sons  interested  in  the  premises  of 
which  partition  is  sought  to  be  made  according  to  the 
provisions  hereof,  whose  names  are  unknown,  may  be 
made  parties  to  such  petition  by  the  name  and  descrip- 
tion of  unknown  owners  or  proprietors  of  the  premises, 
or  as  the  unknown  heirs  of  any  person  who  may  have 
been  interested  in  the  same." 

By  the  above  provisions  it  seems  that  the  only  neces- 
sary parties,  at  least  in  the  first  instance,  in  proceedings 
of  this  nature,  are  those  who  hold  a  joint  tenancy,  ten- 
ancy in  common  or  coparcenary.  Besides,  from  the  ab- 
stract of  the  record  under  which  this  appeal  is  prosecute 
according  to  the  act  of  1885,  it  does  not  appear  that  the 
alleged  lessees  had  any  definite  or  subsisting  leasehold 
interest  in  the  premises  sought  to  be  partitioned.  An 
answer  which  avers  that  a  lease  had  been  gi'anted  '*  prior 
to  the  commencement  of  this  suit,"  and  that  the  lessees 
''have  been  in  possession,"  etc.,  without  disclosing  the 
terms,  duration  or  continued  existence  of  the  lease,  is  not. 
sufficient  to  require  the  supposed  lessees  to  be  made  par- 
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ties  to  the  proceeding  for  partition  under  the  provisions 
of  the  statute. 

The  next  objection  to  the  report  and  its  confirmation 
that  we  shall  consider  is  the  absence  of  notice  to  appellant 
of  the  intention  of  substituting  Hall  in  place  of  the  com- 
missioner who  had  dechned  to  act.  Section  288  provides 
that  "  the  court,  when  it  shall  order  a  partition  of  any 
premises  to  be  made  under  the  provisions  hereof,  shall 
appoint  three  commissioners,  not  connected  with  any  of 
the  parties  either  by  consanguinity  or  affinity,  and  en- 
tirely disinterested.     *    *    * " 

No  objections  were  interposed  that  Hall  was  related 
directly  or  indirectly,  or  in  any  way  interested  in  the 
proceedings.  Ordinarily,  courts  prefer  to  make  the  ap- 
pointment of  such  individuals  with  the  consent  of  the 
parties  to  the  proceedings,  but  we  can  conceive  of  many 
circumstances  which  would  justify  a  court  in  making 
appointments  without  such  acquiescence,  when  the  par- 
ties appointed  do  not  come  within  the  exceptional  pro- 
visions of  the  law,  and  we  are  justified  in  assuming  that 
such  circumstances  existed  at  the  time  Hall  was  ap- 
pointed. The  statute  does  not  contemplate,  nor  does  the 
practice  in  such  cases  warrant  the  court  in  giving,  notice 
of  its  purpose  to  comply  with  the  mandatory  provisions 
of  the  statute.  If  Hall  was  objectionable  because  he 
came  within  the  exceptions  above  enumerated,  the  ob- 
jection could  have  been  raised  as  well  after  as  before  his 
appointment.  It  could  have  been  interposed  as  an  objec- 
tion to  the  report  before  confirmation.  We  think  there 
was  no  error  in  the  failure  of  the  court  to  give  notice  as 
claimed  by  appellant. 

The  next  and  most  serious  question  is  the  objection 
raised  that  the  oath  prescribed  by  the  statute  was  not 
taken  by  Hall  previous  to  entering  upon  the  duties  of: 
commissioner.  A  careful  examination  of  the  authorities 
incUnes  us  to  the  opinion  that  this,  of  itself,  is  not  suffi- 
cient to  warrant  us  in  reversing  the  judgment  of  the 
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court.  The  statute  provides  that  the  commissioner  "  shall 
take  an  oath,  before  the  court  or  some  justice  of  the 
peace,  fairly  and  impartially  to  make  partition  of  said 
lands  in  accordance  with  the  judgment  of  the  court,'' 
etc.  Code  Civil  Proc.  1883,  §  288.  It  appears  that  the 
first  report  was  filed  before  Hall  had  taken  his  oath  as 
commissioner,  and  it  is  suggested  that,  the  commissioners 
having  filed  a  report,  they  became  functus  officio,  and  any 
subsequent  act  would  not  cure  the  objection  of  failure  to 
take  the  oath.  We  cannot  concur  in  this  position.  In 
Freem.  Co-tenancy,  §  526,  the  doctrine  is  announced 
that,  if  the  report  be  set  aside  for  the  misconduct  of  the 
commissioners  or  any  of  them,  new  ones  may  be  ap- 
pointed in  their  places.  "  If  for  a  mere  irregularity  or 
unintentional  omission  to  perform  some  duty,  such  as  to 
give  notice  to  the  parties  or  to  take  the  oath  prescribed 
by  statute,  the  same  commissioners  will  be  retained,  and 
proceed  a  second  time  to  execute  the  order  for  partition." 
If  any  irregularity  has  been  committed  by  the  commis- 
sioners, or  they  have  exceeded  their  authority,  or  acted 
fraudulently  or  unfairly,  any  party  dissatisfied  may 
move,  on  the  usual  notice,  to  set  aside  the  report.  This 
the  court  has  power  by  statute  to  do,  and  to  appoint 
new  commissioners,  who  are  to  proceed  in  like  manner. 
*  *  *  The  causes  for  setting  aside  a  report  are,  of 
course,  various.  *  *  *  It  is  said  that  it  will  not  be 
disturbed  except  upon  grounds  similar  to  those  upon 
which  a  verdict  would  be  set  aside  and  a  new  trial  granted. 
Doubleday  v.  Newton^  9  How.  Pr.  71.  *  *  *  Por  an 
unintentional  omission  to  *  *  *  take  the  oath  re- 
quired by  statute,  the  same  commissioners  will  be  retained 
and  proceed  a  second  time  to  execute  the  order  for  par- 
tition."   2  Van  Santv.  Eq.  Pr.  47. 

There  is  nothing  in  this  case  tending  to  show  the 
slightest  impropriety  on  the  part  of  the  commission- 
ers,—  no  objection  that  the  recommendations  presented  | 
in  the  report  were  not  equitable  and  eminently  proper; 
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and  the  mere  omission  to  take  the  oath  prescribed  is,  in 
our  judgment,  such  an  irregularity  as  could  be  readily 
cured,  and  was  cured,  by  a  re-reference  of  the  matter  to 
the  commissioners,  and  the  taking  of  the  oath  by  Com- 
missioner Hall,  prior  to  the  filing  of  the  report  which 
was  subsequently  confirmed  by  the  court.  Having  once 
viewed  the  premises,  being  thoroughly  familiar  with  the 
situation,  and  finding  that  the  premises  were  not  sus- 
ceptible of  a  division,  without  manifest  prejudice  to  the 
owners,  a  further  view  of  the  premises  was  unnecessary. 
The  commissioners  had  met  together  upon  the  premises, 
had  consulted  upon  the  matter  of  the  partition,  and  had 
arrived  at  a  conclusion.  This,  we  think,  was  a  substan- 
tial compliance  with  the  provisions  of  the  statute. 

It  has  been  held,  in  some  instances,  that  a  report  of 
the  commissioners  need  not  necessarily  be  signed  by  all 
three.  In  the  case  of  Kane  v,  Parker^  4  Wis.  123,  it 
was  held  that  the  signature  of  the  three  commissioners 
to  the  report  is  not  essential.  The  court  said:  "It  is 
true  that  he  [one  of  the  commissioners]  did  not  sign  and 
acknowledge  this  report  with  the  other  commissioners, 
nor  was  it  necessary  for  him  to  do  so.  If  he  met  and 
acted  with  the  other  commissioners  in  making  the  par- 
tition, it  was  sufficient.  His  neglecting  to  sign  and 
acknowledge  the  report  does  not  do  away  with  the  pre- 
sumption arising  from  the  above  circumstances,  that  he 
did  meet  and  act  with  the  other  commissioners  in  mak- 
ing the  partition."  See,  also,  Underhill  v.  Jackson^  1 
Barb.  Ch.  73. 

We  find  no  error  in  the  action  of  the  court  in  confirm- 
ing the  report  of  the  commissioners.  The  judgment 
should  be  affirmed. 

Reed  and  Pattison,  CO.,  concur.' 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  is  affirmed. 

Affirmed. 


Digitized  by  VjOOQIC 


286  Todd  v.  Stewart.  [Jan.  T., 


w  «5  Todd  v.  Stewart. 

1.  Elecjtion  Copttests— Pleadings  and  Peactice  in  Supreme  CJoubt. 

A  gener  il  averment  of  election  frauds  or  the  intimidation  of  voters 
is  insufficient ;  under  the  rules  of  this  court  in  relation  to  election 
contests,  proper  ultimate  facts  must  be  pleaded  as  in  other  cases. 

2.  Character  of  Evidence  Required  in  Such  Oases.—  Mere  rumors 

circulated  and  arguments  advanced  against  particular  candidates 
during  political  campaigns,  however  false  or  malicious,  cannoc 
affect  the  determination  of  such  cases. 

3.  What  Contestor  Must  Show.-— If  the  contestor  does  not  show 

that  by  reason  of  the  illegal  casting  or  rejection  of  votes  the  result 
is  different  from  what  it  would  otherwise  have  been,  the  proceed- 
ing should  not  be  entertained. 

Original  Contest  Proceeding. 

Mr.  George  R.  Todd,  pro  se. 

Messrs.  Stiman  &  Emerson,  John  Kinkatd  and  S.  L. 
Carpenter,  for  contestee. 

Chief  Justice  Helm  delivered  the  opinion  of  the  court. 

Contestor  and  contestee  were  opposing  candidates  at 
the  last  general  election  for  the  office  of  county  judge  of 
Ouray  county.  Contestee  received  the  certificate  of  elec- 
tion, and  the  present  proceeding  is  instituted  to  try  his 
right  to  the  office. 

The  principal  ground  of  contest  stated  by  the  petition 
is  that  in  the  registration  of  voters  in  six  election  pre- 
cincts of  Ouray  county,  preceding  the  election  referred 
to,  some  of  the  specific  requirements  of  the  statute  were 
not  complied  with  by  the  boards  of  registration.  The 
petition  also  avers,  generally,  that  in  four  of  the  six  elec- 
tion precincts  mentioned,  corruption,  fraud  and  intimida- 
tion were  practiced.  But  the  only  specific  acts  of  cor- 
ruption, fraud  or  intimidation  mentioned  are:  First, 
the  striking  off  of  twenty-seven  or  twenty-eight  names 
from  the  poll-book,  thereby  depriving  such  peraons  of 
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the  privilege  of  voting;  second^  the  action  of  certain 
mine  owners  and  managers,  who  endeavored  to  turn  the 
votes  of  their  employees  against  contestor  by  unfair  ar- 
gument and  implied  threats  of  discharge  from  employ- 
ment; third,  the  circulation  by  contestee  and  his  law 
partner  of  the  report  that  a  certain  independent  ticket 
containing  the  name  of  contestor  was  fraudulent, 
whereby  numerous  persons  were  prevented  from  exer- 
cising their  free  choice  for  the  office  of  county  judge. 

The  foregoing  petition  is  challenged  by  demurrer  upon 
the  ground  that  no  sufficient  cause  of  contest  is  therein 
stated,  and  also  upon  the  ground  that  the  same  is  ambig- 
uous, unintelligible  and  uncertain. 

A  general  averment  of  election  frauds,  or  the  intimida- 
tion of  voters,  should  be  treated  as  insufficient;  and  the 
pleading  of  proper  ultimate  facts  should  be  required,  under 
the  rules  of  this  court,  in  election  contests,  as  in  other 
cases.  The  allegation  that  twenty-seven  or  twenty-eight 
names  were  stricken  from  the  poll-book  does  not  aid  con- 
testor, since  there  is  no  averment  that  the  parties  thus 
prevented  from  voting  would  have  cast  their  ballots  for 
him.  The  alleged  reprehensible  conduct  of  mine  owners 
and  managers  would,  if  true,  be  a  proper  subject  for  de- 
nunciation by  good  citizens,  and  possibly  for  legislative 
action;  but  it  is  not  within  the  realm  of  judicial  cogni- 
zance in  determining  election  contests.  Nor  can  rumors 
circulated  or  arguments  advanced  against  particular 
candidates  during  political  campaigns,  however  false  or 
malicious,  affect  the  determination  of  such  cases. 

The  sole  remaining  ground  of  contest  rests  upon  con- 
testor's  assertion  that  the  specific  requirements  of  the 
law  in  relation  to  the  registration  of  voters  are  condi- 
tions precedent  to  a  legal  ballot,  and  that  where  any  of 
these  requirements  are  omitted,  either  through  ignorance, 
inadvertence  or  evil  design,  the  registration  is  void,  the 
votes  cast  are  illegal,  and  the  returns  should  not  be 
rounted.     Without  passing  upon  the  correctness  of  the 


Digitized  by  VjOOQIC 


288  Todd  v.  Stewart.  [Jan.  T., 

foregoing  propositions,  we  must  hold  that  the  petition  is 
in  this  respect,  also,  insufficient;  for,  if  we  assume  (for 
present  purposes  only)  that  contestor's  position  is  sus- 
tained by  authority,  nevertheless,  certain  other  matters 
must  be  averred  and  proved  in  order  to  successfully  con- 
test an  election. 

If  contestor  does  not  show  that,  by  reason  of  the 
illegal  casting  or  rejection  of  votes,  the  result  is  differ- 
ent from  what  it  would  otherwise  have  been,  the  contest 
proceeding  should  not  be  entertained.  Cooley,  Const. 
Lira.  (5th  ed.)  780;  McCrary,  Elect.  (2ded.)  §  2S1]  First 
Palish  V.  SteamSy  21  Pick.  148;  People  v,  Ciootty  16 
Mich.  282. 

The  petition  under  consideration  does  not  state  the 
total  number  of  votes  cast  in  the  county  for  the  office  in 
controversy,  at  the  election  mentioned,  nor  the  total 
number  of  votes  polled  in  either  or  all  of  the  six  pre- 
cincts complained  of.  It  does  not  state  the  number  of 
candidates  in  the  field  for  said  office,  nor  the  number  of 
votes  given  for  either  of  the  candidates.  It  does  not 
state,  or  attempt  to  state,  the  number  of  electors  who 
were  prevented  from  casting  their  ballots  for  contestor 
by  reason  of  fraud,  intimidation  or  other  misconduct. 
It  does  not  even  specifically  aver  that  the  board  of  can- 
vassers considered  or  counted  the  returns  from  the  six 
precincts  objected  to.  In  short,  there  is  a  total  absence 
of  averment  tending  to  show  that  the  matters  com- 
plained of  altered  the  result  of  the  election.  The  mere 
declaration  in  the  pleading  that  contestee  was  not 
elected,  and  that  contestor  is  entitled  to  the  office,  does 
not  supply  the  foregoing  omissions.     The  demurrer  to 

the  petition  is  sustained. 

Demurrer  sustained. 
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Empire  Land  &  Canal  Co.  v.  Engley  et  al. 

1.  Authoeity  and  Duty  op  Districtt  Judges  to  Hold  CJouets  fob 

Each  Other. —  The  judges  of  the  district  court  may  bold  courts 
for  each  other,  and  it  is  their  duty  so  to  do  under  certain  circum- 
stances. 

2.  Judge's  Authority  Presumed.—  When  a  district  judge  holds  a 

term  of  court  outside  his  own  district,  his  authority  so  to  do,  and 
to  try  the  causes  pending  in  such  court,  will  be  presumed  unless 
the  contrary  appears. 
8,  Bill  op  Exceptions  to  Be  Authenticated  by  the  Judge  Who 
Tries  the  Cause. — When  one  district  judge  tries  a  cause  for  an- 
other, the  judge  actually  presiding  is  the  proper  one  to  authenticate 
the  bill  of  exceptions  as  to  any  and  all  rulings  excepted  to  before 
him  on  the  trial. 

Appeal  from  District  Court  of  Bio  Grande  County. 

Messrs.  J.  P.  Brockway  and  Holbrook  &  Brown,  for 
appellant. 

Messrs.  C.  A.  Johnson,  D.  V.  Burns  and  Adair  Wil- 
son, for  appellees. 

Per  Curiam.  This  is  a  motion  to  strike  from  the  rec- 
ord of  this  cause  the  bill  of  exceptions,  on  the  sole  ground 
that  the  same  is  not  signed  and  sealed  by  the  proper 
judge.  It  appears  that  the  cause  was  tried  by  Hon.  John 
C.  Bell,  district  judge  of  the  seventh  judicial  district, 
while  holding  the  district  court  of  Rio  Grande  county, 
and  that  said  county  is  in  the  sixth  judicial  district  of 
which  Hon.  George  T.  Sumner  is  the  district  judge. 

By  the  constitution  of  thirf  state,  article  6,  section  12,  it 
is  provided  that  *'  judges  of  the  district  courts  may  hold 
courts  for  each  other,  and  shall  do  so  when  required  by 
law; "  and  the  act  of  March  3,  1887,  page  265,  makes  it 
their  duty  so  to  do  under  certain  circumstances.  In  the 
absence  of  anything  in  the  record  to  the  contrary,  we 
must  presume  that  Judge  Bell  was  legally  holding  the 
Rio  Grande  district  court,  and  was  duly  authorized  to  try 
Vol.  XIV -19 
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this  cause.  Indeed  his  authority  is  in  no  manner  ques- 
tioned by  this  motion.  Under  the  circumstances,  there- 
fore, he  was  the  proper  judicial  officer  to  authenticate 
the  bill  of  exceptions  as  to  any  and  all  rulings  excepted 
to  before  him  on  the  trial.  The  views  expressed  in  the 
case  of  Fechheivier  v.  Trounstiene,  12  Colo.  282,  are  ap- 
plicable to  this  motion;  and  the  doctrine  therein  an- 
nounced may  now  be  regarded  as  definitely  settled  in 
this  state.  The  motion  to  strike  out  the  bill  of  excep- 
tions is  denied. 

Motion  dented. 


I  14    290 

m.  ^«»i  Riley  v.  Riley. 

Degree  in  Equity— CJonflictino  Evidence.— Where  the  evidence 
in  the  trial  court  is  conflicting,  but  sufficient  to  sustain  the  find- 
ings and  decree,  the  supreme  court  will  not  interfere. 

Appeal  from  Superior  Court  of  Denver. 

Messrs.  G.  W.  Miller  and  J.  A.  Perry,  for  appellant. 

Messrs.  Markham  &  Diixon,  E.  A.  Clare  and  Bar- 
TELS  &  Blood,  for  appellee. 

Reed,  C.  This  suit  was  brought  by  the  appellee 
against  his  brother,  the  appellant,  to  recover  one-half  of 
$2,400  received  by  him  for  grading  done  on  the  Denver 
&  South  Park  Eailroad.  The  contract  for  the  grading 
was  signed  by  appellant  alone.  Appellee  claimed  to  be 
an  equal  partner,  and  entitled  to  one-half  of  the  proceeds 
of  the  work.  The  only  question  that  was  to  be  deter- 
mined was  that  of  the  alleged  partnership.  The  case  was 
heard  before  the  court,  the  testimony  being  oral,  and  a 
decree  entered  finding  that  the  partnership  had  existed, 
and  that  appellee  was  entitled  to  receive  from  the  appel- 
lant $1,200  and  interest. 
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The  only  assignment  of  error  I'elied  upon  in  argument 
is  the  third,  as  follows:  "The  evidence  is  wholly  insuffi- 
cient to  justify  the  findings  and  decree  of  the  court." 

The  question  tried  and  determined  by  the  court,  and 
brought  here  for  review,  was  purely  one  of  fact.  The 
evidence  was  very  conflicting  and  contradictory.  There 
was  sufficient  evidence  to  wan-ant  the  finding  and  de- 
cree, but  it  cannot  be  said  that  there  was  any  great  pre- 
ponderance of  evidence  in  favor  of  the  finding.  Under 
such  circumstances,  the  finding  will  not,  according  to 
the  well-settled  rule  of  this  court,  be  disturbed.  Counsel 
for  appellant  insists  in  argument  that  the  court  erred  in 
allowing  interest  on  the  amount  decreed.  No  good  rea- 
son is  shown  why  appellant  should  not  have  been  charge- 
able with  interest  for  withholding  the  money.  The 
court  may  have  found  from  the  evidence  that  the  money 
was  unreasonably  and  vexatiously  withheld,  and  that 
interest  was  properly  chargeable  under  the  statute. 

The  decree  should  be  affirmed. 

BicHMOND  and  Pattison,  CO.,  concur. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  of  the  court  below  is  affirmed. 

Affirmed. 


Ford  v.  Roberts. 

Ertoppbl— Effect  of  a  Dismissal  of  a  Suit  by  Stipulation.— 
Where  plaintiff  moved  a  building  for  defendant,  placing  it  in  posi- 
tion on  its  new  site,  elevated  on  blocks  furnished  bv  the  plaintiff, 
on  which  it  was  to  rest  ten  days,  in  which  time  defendant  was  to 
have  a  permanent  foundation  placed  under  it  and  the  blocks  re- 
leaned,  but  failed  to  comply  with  his  contract,  and  the  plaintiff 
brought  suit  for  the  value  of  the  blocks  and  for  damages  for  their 
detention  and  use,  the  dismissal  of  such  suit  by  stipulation  of  the 
parties,  without  a  reservation  to  the  plaintiff  of  the  right  to  sue 
ngain,  is  a  bar  to  another  suit  for  the  same  cause  of  action. 
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2.  Measure  of  Damages.— If  at  the  expiration  of  the  ten  days  de- 
fendant request  the  plaintiff  to  remove  his  blocks,  and  their  re- 
moval be  practicable,  the  plaintiflTs  damages  on  the  account  men- 
tioned would  be  the  expense  of  removal. 

8.  Same. —  But  if  the  blocks  are  not  capable  of  removal  without  com- 
pliance with  his  contract  on  part  of  defendant,  the  failure  so  to  do 
amounts  to  a  conversion,  and  the  plaintiff's  measure  of  damages  is 
the  value  of  the  blocks  at  the  date  of  the  conversion. 

Appeal  from  Arapahoe  County  Court 

Messrs.  Geo.  W.  Miller  and  John  A.  Perry,  for  ap- 
pellant. 

Messrs.  Browne  &  Putnam,  for  appellee. 

Reed,  C.  It  appears  that  the  appellant,  Ford,  made  a 
contract  with  Roberts,  appellee,  by  which  Roberts  was  to 
furnish  the  necessary  tools  and  appliances,  move  a  build- 
ing, place  it  in  position,  furnish  the  necessary  temporary 
blocking  or  underpinning,  level  the  building,  and  allow 
the  blocking  to  remain  ten  days,  in  which  time  Ford  was 
to  have  a  permanent  foundation  put  in,  so  as  to  release 
the  blocks  of  Roberts,  and  allow  a  removal  of  them. 
Such  seem  to  be  the  facts,  so  far  as  ascertainable  from 
the  record. 

The  building  was  removed,  and,  as  claimed  by  Roberts, 
leveled  and  blocked  up,  in  accordance  with  the  contract. 
Some  controversy  arose  over  the  matter,  and  a  suit  was 
commenced  by  Roberts  in  the  district  court.  Ford  failed 
to  have  the  foundation  put  in,  and  the  blocking  released, 
so  he  could  remove  it.  A  bill  for  $60,  the  alleged  value 
of  the  blocking  at  the  time  it  was  put  in,  in  June,  1881, 
and  a  bill  for  $150,  for  its  detention,  and  the  value  of  its 
use  from  the  14th  of  June  to  August  17th,  was  filed  in 
the  suit  in  the  district  court.  The  record  in  this  suit 
does  not  say  what,  if  any,  adjudication  was  had;  and 
shows  that  in  March,  1883,  suit  was  dismissed  by  stipu- 
lation at  the  cost  of  Ford,  who  paid  the  costs. 

This  suit  was  brought  before  a  justice  of  the  peace, 
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appeal  taken  to  the  county  court,  transci'ipt  filed  Sep- 
tember 13,  1883,  tried  by  the  court  in  January,  1886,  and 
judgment  for  Roberts  for  $100  and  costs.  The  suit  was 
brought  for  the  detention  and  use  of  the  blocking,  and 
was  the  same  as  that  for  which  the  bill  was  filed  in  the 
district  court.  What  was  done  in  that  court  cannot  be 
determined  from  anything  in  the  record  in  this  case,  ex- 
cept a  dismissal  by  agreement.  The  bill  filed  in  that 
case  became  part  of  it;  might  have  been  adjudicated. 
If  that  case  was  settled  by  the  parties  without  reserving 
a  right  to  Roberts  to  again  sue,  that  extinguished  the 
cause  of  action.  The  court  might  have  required  proof, 
and,  if  the  facts  were  found  as  above,  the  suit  should 
have  been  dismissed  at  the  cost  of  the  plaintiff.  If  the 
supposed  claim  was  not  disposed  of  by  the  disposition  of 
the  suit  in  the  district  court,  the  case  must  be  reversed 
for  errors  upon  the  trial. 

It  appears  that  Ford  not  only  made  no  objection  to 
Roberts^  removing  the  blocks  at  the  expiration  of  ten 
days,  but  told  him  to  do  so.  Proof  should  have  been 
made  in  regard  to  the  practicability  of  the  removal  by 
Roberts,  and;  if  practicable,  he  could  have  recovered 
only  the  expenses  incident  to  taking  the  blocks  out.  If 
found  impracticable,  and  that  they  could  not  be  removed 
without  Ford  complied  with  his  contract, —  put  in  the 
foundation  and  released  them, —  the  court  should  have 
treated  it  as  a  conversion  by  Ford  at  the  expiration  of 
the  ten  days,  and  the  proper  inquiry  was  as  to  the  value 
of  the  blocks  at  the  time  of  the  conversion.  This  should 
have  been  fixed  by  competent  testimony,  and  could  not 
have  exceeded  the  sum  of  $G0,  as  fixed  by  Roberts  in  his 
bill.  Roberts  was  under  no  obligation  to  take  the  blocks 
back  when  they  were  released  by  Ford  in  September. 
He  elected  to  do  so,  however,  and  did  take  them;  and 
their  value  at  the  time  of  their  recovery  by  Roberts 
should  have  been  fixed,  and  the  amount  deducted  from 
their  value  at  the  time  oi  their  conversion.     There  was 
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no  contract  of  hire,  and  the  measure  of  damage  adopted 
by  the  court  was  erroneous,  as  may  be  seen  at  a  glance. 
Roberts  testified  that  he  had  replaced  them  at  an  expense 
of  $60.  If  Ford  had  not  seen  fit  to  release  them,  the 
time  for  which  Roberts  could  have  recovered  for  their 
use  would  have  only  been  limited  by  the  time  they  would 
resist  natural  decay;  and  Roberts,  under  the  rule  adopted 
by  the  court,  and  according  to  his  evidence  of  the  value 
of  their  use  to  him,  could  at  intervals  have  recovered 
from  $750  to  $1,000  a  year  for  the  detention  and  use  of 
material  worth  $60. 

The  judgment  should  be  reversed  and  cause  remanded 
for  further  proceedings,  in  accordance  with  suggestions 
herein  made. 

Richmond  and  Pattison,  CO.,  concur. 

Pek  Curiam.  For  the  i-eason  5  stated  in  the  foregoing 
opinion  the  Judgment  is  reversed  and  the  cause  re- 
manded. 

Beversed. 


Crane  v.  Farmer. 


.  Appeals  in  Forcible  Entry  and  Detainer  Cases.—  Appeals  to 

*B1    ml  *^®  supreme  court  in  forcible  entry  and  detainer  cases  are  allow- 

able  only  where  the  judgment  appealed  from  amounts,  exclusive 
of  costs,  to  $100,  or  relates  to  a  franchise  or  freehold. 
2,  Joining  in  Error  Will  Not  Confer  Jurisdiction.—  Where  the 
judgment  sought  to  be  appealed  from  is  not  appealable,  consent 
by  joining  in  error  is  ineffectual  to  save  the  appeal. 

Appeal  from  Arapahoe  County  Court. 
Messrs.  Ross  &  Deweese,  for  appellant. 
Mr.  F.  A.  Williams,  for  appellee. 
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Mr.  Justice  Eluott  delivered  the  opinion  of  the  court. 

Appellee  moves  to  dismiss  the  appeal  on  the  ground 
that  the  judgment  sought  to  be  reviewed  is  not  appeal- 
able. The  action  was  one  of  forcible  entry  and  unlawful 
detainer,  and  it  is  conceded  that  the  judgment  rendered 
does  not  '*  amount,  exclusive  of  costs,  to  the  sum  of  $100, 
or  relate  to  a  franchise  or  freehold." 

It  is  clear  that  the  judgment  is  not  appealable,  if  the 
Code  of  Civil  Procedure  (section  388)  is  to  control.  But 
it  is  claimed  that  all  actions  of  this  kind  are  appealable 
under  the  act  of  1885  relating  to  forcible  entry  and  de- 
tainer. By  section  22  of  the  latter  act  (p.  230,  Sess.  Laws 
1885),  it  is  provided: 

**  Appeals  and  writs  of  error  to  the  supreme  court  from 
the  judgment  of  the  district,  county  or  superior  courts 
of  this  state,  in  proceedings  under  this  act,  shall  be  al- 
lowed as  in  other  cases:  provided,  that  in  addition  to  the 
conditions  now  prescribed  by  law,  the  condition  of  the 
undertaking  on  appeal,  and  the  time  of  filing  the  same, 
shall  be  required  by  this  act  [as]  in  cases  of  appeal  from 
justices  of  the  peace.  And  in  cases  of  appeal  from  judg- 
ments founded  upon  causes  of  action,  embraced  in  sub- 
division 4  of  section  3  of  this  act,  the  deposit  of  rent 
money  during  pendency  of  appeal  shall  be  made,  or  judg- 
ment of  aflSrmance  shall  be  entered,  in  the  manner  pro- 
vided in  section  18  of  this  act." 

Upon  careful  consideration,  we  are  of  the  opinion  that 
it  was  not  the  intention  of  the  general  assembly  to  give 
greater  opportunity  for  appeals  to  the  supreme  court  in 
this  class  of  cases  than  m  other  civil  actions.  We  con- 
strue the  act  of  1885  as  providing  that  appeals  to  the  su- 
preme court  in  forcible  entry  and  detainer  cases  shall  be 
allowed  as  in  other  cdses  only  when  the  judgment  ap- 
pealed from  amounts  to  $100,  exclusive  of  costs,  or  relates 
to  a  franchise  or  freehold;  thus  making  the  right  of  ap- 
peal in  such  cases  subject  to  the  conditions  presa^ibed  by 
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the  Code  of  Civil  Procedure,  or  other  general  law  regu- 
lating appeals  to  this  court,  and  other  additional  coiidi- 
tionSy  as  provided  in  section  22  of  the  act. 

In  the  case  of  Eckles  v.  Booco,  11  Colo.  522,  it  appeare 
that  the  suit  was  commenced  as  an  action  of  unlawful 
detainer.  The  defendant,  by  his  answer,  sought  to  raise 
an  issue  of  a  freehold  title  in  a  third  person,  but  was 
unsuccessful.  Upon  the  county  court  giving  judgment 
for  the  restitution  of  the  premises,  without  any  money 
judgment  in  favor  of  the  plaintiff,  an  appeal  was  taken 
and  entertained  by  this  court.  But  the  question  of  the 
validity  of  the  appeal  was  not  raised  in  this  court,  and 
the  judgment  of  the  lower  court  was  affirmed.  So  the 
case  cannot  be  considered  in  any  sense  as  a  precedent 
against  the  views  expressed  in  this  opinion. 

It  is  urged  by  counsel  for  appellant  that  appellee,  hav- 
ing joined  in  error  in  this '  case,  should  now  be  held  to 
have  consented  to  the  appeal.  If  this  were  a  new  ques- 
tion, we  might  be  inclined  to  give  it  serious  considera- 
tion; for  W(B  are  aw^are  that  it  has  been  determined  dif- 
ferently in  different  jurisdictions.  In  the  preparation  of 
their  briefs  on  this  motion,  counsel  have  been  very  dili- 
gent in  searching  for  the  decisions  of  other  states  upon 
this  question,  while  entirely  overlooking  our  own.  This 
is  a  common  fault,  especially  among  the  older  attorneys 
of  this  bar,  whose  habits  were  formed  while  our  reported 
decisions  were  exceedingly  limited.  But  it  should  be 
borne  in  mind  that  Colorado  now  has  twelve  volumes  of 
published  reports,  covering  a  variety  of  subjects;  and 
counsel  may  save  time  and  aid  us  materially  by  citing 
them  whenever  they  are  pertinent.  There  are  numerous 
decisions  of  this  court  expressly  declaring  that,  where 
the  judgment  sought  to  be  appealed  from  is  not  appeal- 
able, consent  by  joining  in  error  is  ineffectual  to  save  the 
appeal;  that  the  defect  is  a  jurisdictional  one,  and  may 
be  taken  advantage  of  after,  as  well  as  before,  joinder  in 
error.     Peabody  v.  Thatcher ,  3  Colo.  2Y5;  Thome  v.  Or- 
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nauery  6  Colo.  39;  Hall  v.  Mining  Co.  id.  81;  Vallette  v. 
Smelting  Co.  11  Colo.  204. 

This  disposes  of  the  motion  adversely  to  appellant. 
The  motion  of  appellee  will  be  sustained,  and  the  appeal 
dismissed. 

Appeal  dismissed. 


McClure  et  al.  (Scherrer,  Intervenor)  v.  Smith.        '  lia  ISlI 


Same  v.  Clough. 

1.  Conveyances  —  Deed  Absolute  to  Operate  as  a  Mortgage.— 

A  deed  absolute  in  form,  intended  to  operate  as  a  mortgage,  if 
given  in  good  faith  to  secure  an  actual  indebtedness,  is  not  con- 
structively fraudulent  as  to  the  grantor's  other  creditors. 

2.  Bona  Fide  Lien  Valid,  Though  in   Form  Fraudulent.—  This 

method  of  creating  an  incumbrance  is  a  conspicuous  badge  of 
fraud  as  to  existing  creditors,  but  the  bona  fides  of  the  transaction 
may  be  shown  by  collateral  proofs. 
8.  03RRECTiNii  Officer's  Return  as  to  Description  of  Attached 
Property. — Amendments  to  the  officer's  return  upon  process  to 
correspond  with  the  fact,  unless  the  party  complaining  has  been 
deceived  or  misled  to  his  prejudice,  are  liberally  allowed.  Aud 
when  it  appears  that  the  notice  of  attachment  upon  realty,  tiled 
with  tlie  clerk  and  recorder,  is  correct,  it  is  not  error,  on  applica- 
'tion  supported  by  affidavits  and  notice  to  opposing  counsel,  to  al- 
low the  sheriff  to  amend  his  return  by  correcting  a  misdescription 
of  the  realty  attached. 

Appeal  from  District  Court  of  Arapahoe  County. 

Suits  were  brought  by  Smith  and  Clough  against 
Charles  B.  and  H.  C.  McClure  to  recover  claims  for 
goods  sold  and  delivered.  Attachments  were  issued  in 
these  suits,  and  levied  upon  certain  real  estate  in  the  city 
of  Denver.  This  real  estate  appears  of  record  in  the  name 
of  Scherrer,  and  Scherrer  duly  filed  a  plea  of  interven- 
tion in  each  of  the  suits,  claiming  a  superior  right  as 
against  the  attaching  creditors.  He  averred  in  these 
pleas  that,  although  the  deed  from  the  McClures  to  him- 
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self  to  the  premises  was  absolute  in  form,  yet  it  was  in- 
tended, together  with  a  certain  defeasance  in  writing 
executed  at  the  same  time,  to  constitute  a  mortgage  se- 
curing a  large  existing,  and  also  a  contingent,  indebted- 
ness. 

The  causes  were  consolidated  and  tried  to  the  court 
upon  the  pleas  of  intervention,  answers  thereto,  replica- 
tions, and  evidence  offered.  The  court  made  specific 
findings  of  fact  and  of  law,  upon  which  was  predicated 
a  decree  in  favor  of  the  attaching  creditors  and  against 
the  intervener.  To  review  this  decree  the  present  ap- 
peal was  taken. 

Messrs.  Bexxstt  &  Bennett,  for  appellants. 

Messrs.  Perry  &  Cakpenteb,  for  appellees. 

Chief  Justice  Helm  dehvered  the  opinion  of  t.he  court. 

The  present  appeal  was  taken  under  the  act  of  1885. 
No  evidence  is  embraced  in  tlie  abstract,  and  therefore  a 
review  upon  the  evidence  could  not  be  had.  The  find- 
ings of  fact,  however,  of  the  court  below  are  properly 
before  us,  and,  since  they  are  not  in  any  way  questioned, 
will  be  accepted  as  conclusive. 

By  the  record  as  presented,  we  are  advised  of  the  fol- 
lowing facts:  That  McClure  Bros.,  being  indebted  to 
Scherrer  to  a  large  amount,  executed  an  absolute  deed 
conveying  the  realty  in  question  to  him;  that  in  connec- 
tion with  the  giving  of  this  deed,  and  as  a  part  of  the 
same  transaction,  Scherrer  executed  in  writing,  and  de- 
livered to  McClure  Bros.,  a  defeasance;  that  the  two  in- 
struments were  designed  by  the  parties  to  constitute  a 
mortgage  of  the  premises  as  security  for  the  indebted- 
ness to  Scherrer;  that  the  whole  transaction,  so  far  as 
Scherrer  was  concerned,  was  characterized  by  entire  good 
faith  in  fact;  that,  immediately  upon  the  execution  of 
these  instruments,  Scherrer  took  and  has  since  retained 
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possession  of  the  mortgaged  realty;  but  that,  while  the 
absolute  deed  to  Scherrer  was  duly  filed  for  record  with 
the  clerk  and  recorder  prior  to  levy  of  the  writs  of 
attachment,  McClure  Bros,  failed  to  record  their  de- 
feasance. 

Notwithstanding  the  foregoing  conclusions  of  fact, 
however,  the  court  found  that  as  to  Smith  and  Clough, 
the  attaching  creditors  of  McClure  Bros.,  the  transaction 
constituted  a  constructive  fraud,  and  the  deed  to  Scherrer 
w^as  void  in  law.  On  this  finding,  the  decree  in  favor 
of  the  attaching  creditors  was  based,  and  upon  its  cor- 
rectness or  incorrectness  the  affirmance  or  reversal 
thereof  must  rest. 

It  is  obvious  that  the  court  below  adopted  the  view 
that  a  deed  absolute  in  form,  but  in  reality  designed  to 
operate  as  a  mortgage  only,  is  constructively  fraudulent, 
and  consequently  void  in  law,  as  to  other  existing  cred- 
itors of  the  mortgagor,  even  though  the  transaction  con- 
tained no  element  of  fraud  in  fact.  This  position  of  the 
trial  judge  is  supported  by  well- considered  decisions. 
Friedley  v.  Hamiltonj  17  Serg.  &  R.  70;  Manufacturers^^ 
etc.  Bank  v.  Bank  of  Pennsylvania,  7  Watts  &  S.  335; 
Smyth  V.  Carlisle,  16  N.  H.  464;  Bryant  v.  Young,  21 
Ala.  264;  North  v.  Belden,  13  Conn.  376. 

But  in  our  judgment  the  weight  of  authority  favors 
the  view  heretofore  announced  by  this  court.  It  was 
held  in  -Boss  v,  Duggan,  5  Colo.  85,  that,  while  this 
method  of  creating  an  incumbrance  is  a  conspicuous 
badge  of  fraud  as  to  existing  creditors,  it  is  not  con- 
clusive, and  that  the  bona  fides  of  the  transaction  may 
be  shown  by  collateral  proofs.  It  is  true  that  when 
the  mortgagee  consents  to  take  an  absolute  deed,  even 
though,  as  in  the  case  at  bar,  he  delivers  back  a  defeas- 
ance, he  makes  it  possible  for  the  mortgagor  to  deceive 
his  other  creditors.  For  this  reason,  such  a  proceeding 
is  regarded  with  disfavor,  and  upheld  with  reluctance. 
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It  would  no  doubt  be  wiser,  as  well  as  less  harmful,  if 
the  mortgagee  insisted  upon  having  the  transaction  evi- 
denced by  an  ordinary  mortgage.  But,  if  there  be  a  bona 
fide  debt  for  which  the  security  is  given;  if  there  be  no 
understanding  with  the  mortgagee  to  hold  the  over- 
plus, or  to  hold  the  property  after  payment  of  his  debt, 
secretly,  for  the  benefit  of  the  mortgagor;  if  there  be  no 
collusion  on  the  part  of  the  mortgagee  with  the  mort- 
gagor in  keeping  the  defeasance  unrecorded,  or  in  keep- 
ing secret  the  exact  nature  of  the  transaction,  for  the 
purpose  of  deceiving  creditors;  in  short,  if  the  mortgagee 
is  simply  endeavoring,  in  good  faith,  to  obtain  that  pre- 
cedence in  the  security  of  his  debt  which  the  law  per- 
mits, the  mere  isolated  fact  that  he  takes  an  absolute 
deed,  instead  of  a  mortgage,  will  not,  in  and  of  itself 
alone,  render  his  lien  nugatory.  The  law  prescribes  no 
absolute  and  inflexible  form  for  mortgages  upon  realty. 
It  certainly  assumes  that  such  instruments  as  the  one 
under  consideration  will  sometimes  be  employed.  Sec- 
tion 261,  Civil  Code  1887,  provides  that  **the  fact  of  a 
deed  being  a  mortgage,  in  effect,  may  be  proved  by  oral 
testimony."  While  this  section  would  not  be  permitted 
to  affect  the  title  of  a  bona  fide  purchaser  from  the  mort- 
gagee, for  good  consideration,  without  notice,  we  con- 
ceive it  to  be  broad  enough  to  permit  the  proof  mentioned 
as  between  the  parties,  and  as  against  the  claims  of  other 
creditors. 

The  view  that  fraud  per  se  should  not  be  imputed  to 
such  transactions  as  the  one  under  consideration  receives 
countenance  from  section  1529  of  the  General  Statutes. 
This  section  declares  that  the  question  of  fraudulent  in- 
tent, in  all  cases  relating  to  the  conveyance  or  assign- 
ment of  any  estate  or  interest  in  lands,  shall  be  a  question 
of  fact,  and  not  of  law.  Eoss  v.  Duggan,  supra;  Bump, 
Fraud.  Conv.  40;  Qaffney^s  Assignee  v.  Signaigo^  1  Dill. 
158;  Harrison  v.  TrusteeSy  12  Mass.  455;  Oibson  v.  Sey- 
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mouTy  4  Vt.  518;  Stevens  v,  Hinckley,  43  Me.  440;  Chick- 
ering  v.  Hatchy  3  Sum.  474;  Bank  v.  Jacobs,  10  Mich. 
349. 

Since  neither  the  case  of  Boss  v.  Duggan,  in  5  Colo., 
nor  the  other  cases  supra,  are  mentioned  by  the  briefs 
filed  in  this  court,  we  are  justified  in  assuming  that  the 
attention  of  the  presiding  judge  was  not  directed  thereto. 
Had  he  been  advised  of  these  authorities,  especially  of 
Ross  V.  Duggan,  his  decree  would,  doubtless,  have  been 
different. 

In  view  of  a  retrial  of  the  cause,  we  deem  it  important 
to  notice  briefly  the  remaining  question  argued  on  the 
present  appeal.  The  return  of  the  oflBcer  who  levied  the 
writ  of  attachment  was  slightly  defective  in  its  descrip- 
•tion  of  the  realty  attached.  There  is  nothing,  however, 
in  the  record  before  us  to  show  that  the  attachment  no- 
tice filed  with  the  clerk  and  recorder  partook  of  the  safne 
infirmity.  The  court,  prior  to  the  trial,  upon  application 
supported  by  affidavits,  notice  having  been  given  to  op- 
posing counsel,  and  upon  careful  consideration,  permitted 
the  sheriff  to  amend  his  return  by  correcting  therein  the 
misdescription  in  question.  This  was  not  error.  Amend- 
ments of  the  officer's  return  upon  process  to  correspond 
with  the  fact  are  in  the  interest  of  justice;  and,  unless  it 
be  shown  that  the  party  complaining  has  been  deceived 
or  misled  to  his  prejudice,  great  liberality  in  allowing 
them  is  always  exercised.  Anderson  v,  Sloan,  1  Colo. 
83;  Lovdand  v.  Sears,  id.  433;  Paper  Co.  v,  Clark,  3 
Colo.  321;  Crock.  Sher.  §  43;  Corhy  v.  Bums,  36  Mo.  194. 

The  judgment  is  reversed  and  the  cause  remanded  for 
a  new  trial. 

Reversed. 

Mr.  Justice  Elliott  (who  presided  below).  I  concur 
in  the  foregoing  opinion.  The  chief  justice  is  quite  right 
in  supposing  that  the  case  of  Ross  v.  Duggan  was  not 
cited  at  nisi  prius.     I  did  not  have  the  opinion  in  that 
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case  in  mind  at  the  trial,  or  I  should  gladly  have  followed 
it,  instead  of  the  Pennsylvania  cases  then  referred  to. 
This  case  serves  to  emphasize  what  was  said  in  Crane  v. 
Farmer^  ante,  p.  294,  about  the  importance  of  giving 
attention  to  our  own  reports. 


Armor  et  al.  v.  Spalding  et  al. 

1.  Deeds  and  Mortoaoes— Express  Trusts  in  Realty— Statute  of 

Frauds.— In  mortgages  the  defeasance  ordinarily  provides  that 
upon  payment  of  the  debt  title  to  the  premises  incumbered  shall 
revert  to  the  mortgagor. 

2.  To  constitute  a  valid  express  trust  in  relation  to  realty,  the  condi- . 

tions  thereof  must,  by  virtue  of  the  statute  of  frauds,  be  in  writing. 
8.  In  this  state  an  absolute  deed  may  be  shown  by  parol  to  be  in  effect 
•a  mortgage;  but  courts  of  equity  can  only  give  this  construction 
to  such  a  deed  upon  proofs  clear,  unequivocal  and  convincing. 

4.  An  unacknowledged  deed  may  be  effectual  in  passing  title  to  realty. 

5.  Evidence  Held  Insufficient  to  Prove  an  Absolute  CJonvey- 

ANCB  TO  Have  Been  a  Mortgaoe.—  In  a  suit  to  recover  land 
conveyed  by  a  deed  absolute  in  form,  on  the  ground  that  there  was 
a  parol  agreement  that  it  should  operate  as  a  mortgage,  it  appeared 
that  the  conveyance  was  in  trust  for  the  use  of  the  Protestant 
Episcopal  Church,  with  power  to  the  trustee  at  will  to  convey  the 
same  for  such  price  and  upon  such  terms  as  to  him  may  seem  fit, 
**  the  proceeds  of  any  such  sale  or  conveyance  to  be  held  in  trust  for 
the  same  object  and  purpose  above  expressed ; "  that  the  grantor 
was  indebted  to  the  grantee  in  a  greater  amount  than  the  value  of 
the  land  at  the  time  conveyed;  that  the  debt  was  evidenced  by 
notes  and  secured  by  deeds  of  trust  on  the  land ;  that  at  the  exe- 
cution of  the  deed  in  question  the  notes  were  delivered  to  the 
grantor,  but  the  trust-deeds  remained  unreleased ;  that  the  grantee, 
before  the  execution  of  the  deed,  wrote  the  grantors:  "Of  course, 
should  I  ever  get  out  of  the  property  more  than  the  church  dues, 
of  which  I  am  simply  the  trustee,  it  will  be  competent  to  consider 
your  rights  and  dues  in  the  matter."  The  attorney  who  drew  the 
deed  testified  that  he  understood  that  it  was  agreed  that  the  deed 
should  be  held  to  be  a  mortgage,  but  his  partner  and  his  clerk  tes- 
tified that  the  conveyance  was  intended  as  a  final  settlement  of  the 
indebtedness.  Held,  that  the  evidence  was  uot  sufficient  to  piove 
that  the  deed  was  a  mortgage. 
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Error  to  District  Court  of  Arapahoe  County, 

In  1876,  John  F.  Spalding,  as  bishop,  was  the  owner 
of  five  promissory  notes  given  by  John  Arraor,  aggre- 
gating $8,380,  besides  interest  at  the  rate  of  eighteen  and 
twenty  per  cent,  per  annum.  These  notes  were  secured 
by  trust-deeds  upon  the  lots  in  dispute.  Subsequently 
an  absolute  deed  was  given  by  Armor  to  Spalding,  as 
bishop,  covering  the  incumbered  premises.  Spalding  at 
once  took  exclusive  possession,  and  has  since  paid  all 
taxes,  insurance,  and  other  expenses.  The  promissory 
notes  held  by  Spalding  were  delivered  to  Armor,  but  at 
the  commencement  of  this  suit  no  cancellation  of  the 
trust-deeds,  securing  the  same,  appeared  of  record. 

At  the  time  the  absolute  deed  was  given,  the  prop- 
erty covered  thereby  was  not  worth,  in  the  market, 
the  full  aggregate  amount  of  the  notes,  together  with 
interest.  At  the  present  time  its  value  is  estimated  to 
be  from  $75,000  to  $100,000.  Plaintiffs  in  error,  as  the 
heirs  of  said  Armor,  brought  suit  in  the  court  below  to 
recover  the  premises  in  question,  upon  the  theory  that 
Spalding  held  them  as  mortgagee.  Prior  to  the  com- 
mencement of  suit  they  offered  to  pay  him  the  aggregate 
amount  of  indebtedness,  together  with  interest  to  that 
time,  and  demanded  the  carrying  out  of  the  alleged 
mortgage  agreement.  Their  tender  and  demand  were 
refused. 

The  answer,  after  specifically  denying  the  allegations 
of  the  complaint,  in  so  far  as  that  pleading  alleged  a 
trust  or  mortgage,  averred  an  absolute  sale.  It  also 
pleaded  additional  defenses,  which,  however,  need  not 
be  stated. 

A  replication  was  filed,  duly  traversing  the  material 
new  matter  set  up  in  the  answer.  The  cause  was  tried 
to  the  court,  and  upon  the  evidence  and  pleadings  a  de- 
cree was  rendered  dismissing  the  complaint.  To  reverse 
that  decree  the  present  writ  of  error  was  sued  out. 
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Messrs.  Wells,  McNeal  &  Taylor  and  Enos  Mh-es, 
for  plaintiffs  in  error. 

Messrs.  S.  C.  Hinsdale  and  J.  L.  Jerome,  for  defend- 
ants in  error. 

Chief  Justice  Helm  delivered  the  opinion  of  the  court 

The  complaint  in  the  case  at  bar  avers  that  the  ahso 
lute  deed  given  by  John  Armor  to  Spalding,  as  bishop, 
coupled  with  the  alleged  parol  agreement  existing  at  the 
time  of  its  execution,  constituted  a  mortgage.  But  in 
pleading  the  conditions  of  the  defeasance  it  declares  that 
Spalding  was  not  only  to  take  possession  of  the  property 
under  the  deed,  "  hold  the  same  in  trust,  collect  all  rents 
and  profits,  pay  all  taxes  and  expenses,"  but  also  that 
"when  it  so  enhanced  in  value  that  it  could  be  sold  so  as 
to  leave  Armor  a  surplus,  Spalding  should  sell,  satisfy 
his  indebtedness,  and  pay  the  overplus  to  Armor,  his 
heirs  or  assigns,  on  a  reasonable  request."  There  was  no 
provision  that  the  title  should  in  any  event  be  restored  to 
Armor.  It  was  conveyed  to  Spalding  with  authority  to 
sell.  This  fact  is  somewhat  inconsistent  with  the  theory 
of  a  mortgage;  for  in  mortgages  the  defeasance  ordina- 
rily provides  that  upon  payment  of  the  debt  title  to  the 
premises  incumbered  shall  revert  to  the  mortgagor. 
Lancets  Appeal^  112  Pa.  St.  456;  Hoffman  v.  3IackaH, 
64:  Am.  Dec.  637;  Reece  v,  Allen,  48  Am.  Dec.  336. 

The  averments  under  consideration  are  more  analogous 
to  the  conditions  of  an  express  trust.  Thus  regarding 
the  transaction,  however,  it  is  obvious  that  the  action 
must  fail.  The  conditions  of  the  alleged  trust  not  being 
written,  its  enforcement  is  inhibited  by  the  statijite  of 
frauds.  No  bad  faith  is  averred  on  the  part  of  Spalding 
in  procuring  the  conveyance,  and  this  case  is  not  covered 
by  an  exception  to  the  foregoing  statutory  requirement. 

But  counsel  for  plaintiffs  rely,  in  argument,  entirely 
upon  the  view  that  the  transaction  constituted  a  niort- 
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gage,  and  that  plaintiffs,  as  the  heirs  of  Armor,  since 
deceased,  may  assert  a  right  to  the  reconveyance  of  the 
property  upon  payment  of  the  mortgage  debt,  with  in- 
terest. If  their  major  premise  be  correct,  their  conclu- 
sion correctly  follows,  unless  the  remedy  is  barred  by 
limitation,  or  for  some  other  reason  cannot  be  enforced. 
The  equitable  rule  that  an  absolute  deed  may  be  shown 
by  parol  to  be  in  effect  a  mortgage  has,  in  this  state,  re- 
ceived express  legislative  recognition.  Civil  Code,  §  261. 
We  shall  assume  that  the  mortgage  issue  is  sufficiently 
presented  by  the  pleadings,  and  proceed  to  consider 
whether  the  evidence  sustains  plaintiffs'  theory. 

It  should  be  observed  at  the  outset  that  only  upon  clear, 
unequivocal  and  convincing  proofs  will  courts  of  equity 
construe  an  absolute  deed  to  be  in  effect  a  mortgage. 
Wliitsett  V,  KershotUf  4  Colo.  419;  Lancets  Appeal^  supra; 
Gassert  v.  Bogky  7  Mont.  585;  Jones,  Mortg.  (4th  ed.) 
§  835,  and  cases  cited.  Plaintiffs  have  engaged  in  a  dif- 
ficult undertaking.  They  are  to  show  a  parol  defeasance 
agreement  made  over  twelve  years  prior  to  the  com- 
mencement of  suit,  with  an  ancestor,  who  died  soon 
after  making  the  same;  and  upon  them  rests  the  burden 
of  establishing  this  agreement  so  clearly  that  the  mind 
of  the  chancellor  shall  be  free  from  substantial  doubt. 

To  maintain  the  foregoing  issue,  and  discharge  the  re- 
sulting burden,  plaintiffs  rely  upon  the  following  proofs: 

First.  A  letter  written  October  P,  1876,  by  Spalding 
to  JoJm  Armor.  Armor  was  hard  pressed  for  money, 
and,  as  the  closing  paragraph  of  the  letter  sympathizingly 
declares,  in  **  perplexity  and  distress."  He  was  seeking 
relief,  not  through  the  giving  of  an  absolute  deed  to 
Spalding,  but  by  urging  the  latter  to  release  some  part 
of  the  premises  covered  by  the  five  trust-deeds,  then  se- 
curing as  many  notes  of  Armor  given  or  assigned  to 
Spalding,  as  bishop.  The  letter  in  question  was  written 
in  response  to  this  urgent  appeal.  Spalding  therein 
speaks  of  having  consulted  with  Mr.  Kountze  and  other 
Vol.  XIV—  20 
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friends  regarding  the  matter,  and  declines  to  grant  the 
request.  It  is  true  he  says  incidentally:  "Of  course, 
should  I  ever  get  out  of  the  property  more  than  the 
church  dues,  of  which  I  am  simply  the  trustee,  it  will  be 
competent  to  consider  your  rights  and  dues  in  the  mat- 
ter; but  I  fear  that  we  shall  have  to  wait  for  some  years, 
and  the  interest  of  the  money  will  more  than  cover  any 
enhancement  in  value."  But  while  the  letter  speaks  of 
**  closing  up  the  matter,"  and  refers  Armor  to  Sayre  for 
that  purpose,  no  terms  of  settlement  are  specified.  This 
letter  was  written  over  fourteen  months  prior  to  the  exe- 
cution of  the  absolute  deed.  It  is  not  in  any  way  con- 
nected therewith  by  extrinsic  evidence,  and  there  is 
nothing  to  show  that  it  was  mentioned  or  thought  of 
when  the  deed  was  given.  But,  even  if  coupled  with 
the  transaction,  it  affords  little  aid  to  plaintiffs'  case. 
The  declaration  that  in  the  unexpected  contingency  of  a 
sale  and  surplus  it  would  be  competent  to  consider  Ar- 
mor's rights  and  dues  in  the  matter  is  not  an  agreement 
to  pay  over  the  surplus,  nor  does  it  indicate  the  existence 
of  such  an  agreement.  It  shows,  at  most,  a  disposition 
on  the  part  of  Spalding  to  favor  Armor  within  legal  and 
reasonable  bounds. 

Second,  A  conversation  between  two  of  the  plaintiffs 
and  Spalding  in  1888,  after  demand  had  been  made  for 
a  reconveyance  of  the  property.  In  this  conversation,  it 
is  claimed  that  when  asked  whether  a  parol  agreement 
was  not  made  with  the  elder  Armor  at  the  time  the  deed 
was  given,  providing  for  an  ultimate  sale  and  repayment 
to  him  or  his  heirs  of  the  overplus  after  liquidation  of 
the  indebtedness,  Spalding  hesitated  and  then  answered: 
"Well,  the  moneys  that  your  father  used  belonged  to 
eastern  trusts,  and  whatever  I  might  have  said  would 
not  have  made  any  difference."  Spalding,  in  his  testi- 
mony, declares  that  there  was  not  the  slightest  hesita- 
tion in  answering.  He  does  not  squarely  deny  having 
used  the  foregoing  or  similar  language,  but  asserts  that 
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he  at  once  positively  and  persistently  insisted  that  tha 
transaction  was  au  absolute  sale.  So  the  alleged  hesi- 
tancy and  equivocation  are  evidenced  only  by  the  testi- 
mony of  two  deeply  interested  witnesses,  while  their  exist- 
ence is  disputed  by  defendant,  who  acted  throughout  the 
entire  proceedings  solely  as  a  trustee  for  others.  Besides^ 
in  his  letter  inviting  this  very  interview,  Spalding  ex- 
pressly declares  that  he  was  compelled,  much  against  his 
will,  to  take  the  property  for  the  debts;  also,  that  Armor 
begged  him  not  to  foreclose,  "for  in  that  event  he  [Ar- 
mor] might  have  been  held  for  a  large  amount  over  and 
above  the  proceeds  of  sale,  and  judgment  obtained  against 
him."  This  letter  was  offered  in  evidence  by  plaintiffs^ 
and  fairly  coiToborates  Spalding's  declarations  on  the 
witness  stand.  If,  at  the  interview,  as  in  the  letter,  he 
maintained  that  the  deed  represented  an  absolute  sale,  a 
plausible  explanation  of  the  statement  imputed  to  him 
would  be  that  like  his  other  suggestion  in  the  letter,  that 
a  suit  could  only  be  settled  in  the  supreme  court  of  the 
United  States,  it  was  legal  advice  volunteered  upon  the 
doubtful  hypothesis  that  even  if  he  had  made  oral  con- 
cessions the  real  parties  in  interest  would  not  be  bound 
thereby. 

Third.  The  part  we  have,  for  convenience^  italicisedy 
of  the  following  extract  from  the  absolute  deed  under 
consideration:  "In  ti-ust,  however,  for  the  use  of  the 
said  Protestant  Episcopal  Church,  with  power  to  the  said 
party  of  the  second  party  or  his  successor  in  office,  at 
will,  to  convey  the  same,  either  with  or  without  warranty^ 
for  such  sum  and  price,  and  upon  such  terms  and  condi- 
tions, as  to  himy  or  any  of  his  successors  in  office,  shall 
seem  fit;  the  proceeds  of  any  such  sale  or  conveyance  to 
be  held  in  trust  for  the  same  object  and  purpose  above 
expressed."  The  purpose  of  expressly  providing  that 
Spalding  might  sell  the  premises  conveyed  is  explained 
by  the  extract  itself.  It  is  evident  from  the  language 
employed  that  the  provision  had  reference  to  the  position 
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of  Spalding,  as  trustee  of  church  property.  He  took  title 
in  his  trust  capacity,  and  caused  the  deed  to  be  so  drawn 
that  no  embarrassment  would  follow  in  reselling  and  re- 
investing the  proceeds.  That,  in  any  event,  Armor  was 
not  to  be  the  beneficiary,  clearly  appeal's  by  the  conclud- 
ing clause  of  the  quotation,  which  provides  that  the  pro- 
ceeds are  to  be  held  in  trust  for  the  "purpose  above 
expressed,"  i.  e.,  for  the  use  of  the  Protestant  Episcopal 
Church. 

Fourth.  A  certain  indorsement  upon  one  of  the  prom- 
issory notes.  It  appears  that  an  item  of  $38.05  interest 
was  credited  upon  one  of  the  Armor  notes  by  Spalding 
on  December  23,  1876.  It  will  be  remembered  that  the 
deed  in  question  bears  date  December  13, 1876,  and  plaint- 
iffs argue  that  this  credit  indicates  that  Armor's  interest 
in  the  property  did  not  terminate  with  the  giving  of  the 
instrument.  The  complaint  avers,  and  the  answer  does 
not  deny,  that  the  conveyance  was  executed  and  deliv- 
ered on  December  13th.  Moreover,  it  is  true  that  unac- 
knowledged instruments  of  the  kind  may  nevertheless 
be  effectual  in  passing  title.  But  counsel  for  defendant 
insist  that  especially  since  this  is  a  suit  in  equity,  the 
following  circumstance  may  be  considered:  The  deed 
itself,  which  was  received  in  evidence  without  objection 
or  limitation^  shows  that  it  was  not  acknowledged  or 
filed  for  record  until  upwards  of  three  weeks  after  its 
date,  and  more  than  two  weeks  after  the  credit  men- 
tioned was  given.  Counsel  urge  that  from  this  circum- 
stance the  inference  may  be  fairly  drawn  that  the  trans- 
action represented  by  the  deed  was  not  finally  closed  till 
January  12th,  the  date  of  acknowledgment  and  record- 
ing. The  matter  is  not  of  sufficient  importance  to  war- 
rant a  discussion  of  the  question  of  practice  involved,  and 
we  shall  leave  it  with  the  single  remark,  that  if  counsel's 
view  be  correct,  the  supposed  discrepancy  arising  from 
the  indorsement  of  interest  entirely  disapi)ears. 

Fifth.     That  the  trust-deeds  originally  given  to  secure 


Digitized  by  VjOOQIC 


1890.]  Armor  v.  SPALDma.  809 

the  notes  have  never  been  released  upon  the  county  records. 
Spalding,  as  bishop,  was  the  real  owner  of  these  instru- 
ments, and  Armor's  deed  in  fact  merged  in  him  the  en- 
tire ownership  of  the  property.  Though  the  notes  were 
canceled,  it  was  imprudent,  perhaps,  to  permit  this  seem- 
ing cloud  to  remain  of  record.  But  until  an  attempt  to 
convey,  the  importance  of  a  formal  release  might  not 
occur  to  any  but  a  legal  mind.  The  circumstance  in 
question,  therefore,  possesses  no  great  significance. 

Sixth  and  last  The  testimony  of  Alfred  Sayre.  Mr. 
Sayre  acted  as  the  attorney,  advising  with  Armor  and 
Spalding  concerning  their  matters.  He  gives  his  recol- 
lection of  the  conversations  that  took  place  in  his  oflSce 
between  the  parties  about  the  time  of  the  execution  of 
the  instrument.  He  does  not  undertake  to  relate  these 
conversations;  but,  after  giving  the  substance,  which 
strongly  corroborates  plaintiffs'  theory,  he  concludes 
with  the  declaration  that  he  **had  no  moral  doubt  that 
an  equity  of  redemption  or  right  to  the  surplus  rested  in 
Armor."  This  is  the  most  cogent  evidence  produced  by 
plaintiffs;  but  in  considering  it  we  should  remember  that 
Mr.  Sayre  was  an  attorney  in  active  practice,  cariying 
in  his  mind  a  multitude  of  transactions;  that  upwards 
of  thirteen  years  have  elapsed  since  the  occurrence,  and 
during  that  time  his  attention  has  never  before  been  di- 
rected to  the  matter;  that  he  now  admits  his  inability  to 
recall  specifically  the  conversations;  and  that  his  impres- 
sions, which  constitute  part  of  his  testimony,  are  not 
competent.  But  Mr.  Sayre's  recollection  and  impressionsi 
on  the  subject  are  different  from  those  of  Messrs.  Wright 
and  Jerome.  The  former  was  Mr.  Sayre's  law  partner; 
the  latter  was  then  a  clerk  in  the  office.  Both  were 
present  when  the  deed  was  made;  both  heard  conversa- 
tions between  Spalding  and  Armor  in  connection  there- 
with. Their  recollections  and  impressions  of  these  con- 
versations are  to  the  effect  that  the  deed  was  delivered 
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and  accepted  in  final  settlement  of  the  notes,  and  as  a 
full  discharge  of  the  indebtedness  represented  thereby. 

Fairly  weighing  the  foregoing  proofs  alone,  in  the 
light  of  surrounding  circumstances,  the  burden  assumed 
by  plaintiffs  is  not  discharged.  It  cannot  be  said  that 
the  existence  of  a  mortgage  is  so  established  as  to  re- 
lieve the  mind  of  a  chancellor  from  substantial  doubt.  But 
the  testimony  of  Spalding  is  strongly  corroborated  by 
the  following  circumstances,  as  yet  unconsidered. 

The  promissory  notes  were  evidently  delivered  back  to 
Armor  when  the  deed  was  executed.  Plaintiffs  them- 
selves produced  these  notes  at  the  trial.  There  is  noth- 
ing in  the  record  showing  or  tending  to  show  that  hew 
•ones  were  given.  Had  the  transaction  been  in  reality  a 
jnortgage,  Spalding  would,  in  all  probability,  either  have 
kept  the  original  notes  or  have  insisted  upon  the  execu- 
tion in  lieu  thereof  of  a  new  instrument,  conditioned  ac- 
•cording  to  the  terms  of  the  defeasance,  and  specifying 
the  rate  of  interest.  , 

The  defeasance  condition  of  the  alleged  mortgage  is 
Mghly  unreasonable.  Spalding  is  required  thereby  to 
Jiold  the  mortgaged  property  until  such  time  as  its  en- 
hancement in  value  will  enable  him  to  sell  it  and  leave 
a  surplus  for  the  mortgagor.  He  cannot  sell,  apply  the 
proceeds  to  the  discharge  pro  tanto  of  the  indebtedness, 
and  forgive  the  balance  thereof;  he  cannot  even  make 
the  sale  when  there  has  been  sufficient  increase  of  value 
to  wholly  liquidate  his  debt  with  interest;  he  must  wait 
until  such  time  as  its  enhancement  will  leave  a  surplus 
for  Armor;  how  much  of  a  surplus  does  not  appear,  the 
amount  thereof  being  wholly  unmentioned.  No  date  is 
fixed  for  the  payment  or  even  maturity  of  the  principal 
.debt,  though,  when  the  deed  was  given,  the  original 
notes  were  all  past  due.  There  was  no  certainty  that 
the  property  would  ever  so  enhance  in  value  as  to  pay 
the  debt,  with  accumulating  interest,  to  say  nothing  of  a 
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surplus.  According  to  the  complaint,  as  a  matter  of 
fact,  there  could  have  been  no  surplus  until  more  than 
ten  years  had  expired.  The  alleged  arrangement  is  de- 
void of  business  characteristics.  It  is  such  an  arrange- 
ment as  no  man  of  ordinary  prudence  would  be  likely  to 
make  in  conducting  his  personal  affairs.  It  is  such  an 
arrangement  as  the  law  would  be  extremely  loath  to 
sanction  when  made  by  a  trustee  in  the  management  of 
a  trust-estate. 

In  view  of  the  foregoing  conclusion,  it  is  unnecessary 
for  us  to  consider  the  defenses  based  upon  statutes  of 
limitation.  We  shall  not  further  prolong  this  opinion 
by  discussion  thereof. 

The  judgment  of  the  district  court  is  affirmed. 

Affirmed. 


CORRIGAN,  EX^B,  ET  AL.  V.  JONES,  Adm'B,  BTO. 

1.  Wills— Thb  Fibst  Place  of  Pbobatb  is  thb  Tbstatob's  Last 
DoHioLB— Pbesumftion  CoNCEBNiNa  — How  the  Pbobate  asp 
Becord  May  Be  Questioned. —  A  will  should  be  first  admitted  to 
probate  in  the  jurisdiction  of  the  testator^s  last  domicile ;  but  in 
admitting  a  will  to  probate  the  court  must  be  presumed  prima 
facte  to  base  its  adjudication  respecting  the  last  domicile  upon  suf- 
ficient evidence,  and,  under  such  circumstances,  the  probate  and 
record  thereof  can  only  be  questioned  by  some  appellate  or  direct 
proceeding. 

1^  Lettebs  Testamentaby  OB  OF  Adhimistbation  Have  No  Eztba- 
TEBBITOBIAL  FoBCE. —  The  general  rule  is  that  letters  testament- 
ary or  of  administration  have  no  extraterritorial  force.  When 
such  letters  have  been  duly  granted  in  the  jurisdiction  of  deceased's 
last  domicile,  they  are  the  principal  letters  of  authority,  and  those 
granted  in  other  jurisdictions  are  ancillary. 

8.  How  A  Will  May  Be  Pbobated  Which  Was  Fibst  Admitted  to 
Pbobate  in  a  Fobeign  State—  Lettebs  Tbstamentaby  May 
Issue  Thebeon. — A  will  admitted  to  probate  in  the  court  of  an- 
other state  having  jurisdiction  of  such  matters  is,  on  the  presenta- 
tion of  the  duly  certified  record  thereof,  entitled  to  be  admitted  to 
[  robate  and  record  in  this  state,  and  letters  testamentary  or  of  ad« 
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ministration  may  issue  thereon  as  in  other  cases.  The  probate 
and  record,  under  such  circumstances,  would  seem  to  be  mandatory ; 
but  the  court  is  invested  with  discretion  in  the  matter  of  issuing 
letters,  but  the  discretion  is  not  arbitrary.  It  must  be  sound  and 
reasonable, —  such  as  will  secure  the  administration  of  the  estate 
according  to  the  will  of  the  deceased,  as  well  as  with  due  regard  to 
local  creditors. 

Error  to  Bent  County  Court. 

Messrs.  Stallcup  &  Shafroth  and  Steele  &  Malone^ 
for  plaintiffs  in  error. 

Mr.  George  Q.  Eichmond,  for  defendant  m  error. 

Mr.  Justice  Eluott  delivered  the  opinion  of  the  court. 

In  October,  1884,  the  last  will  and  testament  of  Owen 
Doherty,  deceased,  was  admitted  to  probate  and  record 
in  the  probate  court  of  Jackson  county,  state  of  Mis- 
souri, and  thereupon  letters  testamentary  were  issued  by 
said  court  to  Bernard  Corrigan,  who  was  appointed  ex- 
ecutor in  and  by  said  will.  The  executor,  Corrigan,  is 
one  of  the  plaintiffs  in  error  in  this  proceeding.  The 
property  of  the  testator,  as  described  in  the  will,  consisted 
of  **  cattle  and  cattle  ranches  in  Bent  and  Las  Animas 
counties,  in  the  state  of  Colorado." 

Corrigan  having  procured  a  transcript  of  the  record  of 
the  Jackson  county  probate  court  in  the  matter  of  the 
probate  of  said  will,  duly  certified  in  the  manner  re- 
quired by  the  act  of  congress  in  such  cases,  presented 
the  same  to  the  Bent  county  court,  and  asked  that  said 
will  be  admitted  to  probate  and  record  in  that  court  as 
provided  by  the  statute  of  this  state  in  such  cases.  The 
judge  of  the  Bent  county  court  thereupon  issued  a  cita- 
tion to  the  defendant  in  error,  James  C.  Jones,  who  had 
theretofore  been  appointed  administrator  of  said  Owen 
Doherty  by  said  Bent  county  court,  notifying  said  Jones 
to  appear  and  show  cause,  if  any  he  had,  why  said  will 
should  not  be  admitted  to  probate  in  said  Bent  county 
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court,  and  letters  testamentary  be  granted  to  said  Corri- 
gan,  and  the  letters  of  administration  heretofore  granted 
to  said  Jones  be  revoked. 

Jones  appeared,  and  by  his  attorney  protested  against 
the  probate  of  said  will,  and  against  the  granting  of  let- 
ters testamentary  to  said  Corrigan.  The  grounds  of  pro- 
test may  be  considered  under  two  principal  heads:  Firsty 
that  the  probate  of  the  will  by  the  Missouri  court  was 
invalid,  inasmuch  as  the  domicile  of  Doherty  at  the  time 
of  his  death  was  in  Bent  county,  Colo.,  and  not  in  Jack- 
son county.  Mo.;  second^  that  letters  testamentary  could 
not  lawfully  issue  to  said  Corrigan,  he  being  a  non-resi- 
dent of  the  state  of  Colorado. 

Corrigan,  by  his  attorney,  filed  a  written  brief  and 
argument  in  response  to  the  protest  of  Jones.  The  court, 
having  considered  the  argument  of  counsel,  without 
taking  any  evidence  as  appeara  by  the  record,  rendered 
judgment  refusing  to  admit  said  will  to  probate,  and  re- 
fusing to  grant  letters  testamentary  to  said  Corrigan 
until  the  will  of  said  Doherty  should  be  proved  to  the 
court  in  a  satisfactory  manner.  To  reverse  this  adjudi- 
cation the  case  is  brought  to  this  court  by  writ  of  error. 

Plaintiffs  in  error  rely  upon  section  27  of  the  statute 
of  wills  (ch.  115,  Gren.  St.  Colo.)  in  support  of  their 
claim  to  have  the  will  of  Doherty  admitted  to  probate 
in  this  state  upon  the  certified  recoi-d  of  its  probate  in 
the  Missouri  court. 

In  support  of  his  protest  on  the  ground  of  domicile, 
appellee  relies  upon  the  recital  at  the  beginning  of  the 
will,  as  follows:  "I,  Owen  Doherty,  of  the  county  of 
Bent,  in  the  state  of  Colorado,  temporarily  residing  in 
Kansas  City,  Missouri." 

The  will  bears  date  February  7,  1884.  It  was  offered 
for  probate  in  the  Missouri  court  on  July  8th  of  the  same 
year.  The  precise  date  of  Doherty's  death  does  not  ap- 
pear, but  it  may  have  been  five  months  after  the  execu- 
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tion  of  the  will;  so  that,  whatever  weight  the  recital  in 
the  will  may  have  as  evidence  of  the  testator's  domicile 
at  the  time  of  its  execution,  it  is  not  conclusive  of  that 
question,  and  is  but  a  circumstance  indicating  his  domi- 
cile at  the  time  of  his  decease.  Besides,  the  record  of 
the  probate  of  the  will  declares  the  same  to  be  "  the  last 
will  and  testament  of  Owen  Doherty,  deceased,  late  of 
Jackson  county." 

In  admitting  the  will  to  probate  the  Missouri  court 
must  be  presumed  ^ma/acee  to  have  based  its  adjudi- 
cation respecting  the  domicile  of  Doherty  at  the  time  of 
his  decease  upon  sufficient  evidence.  Under  such  cir- 
cumstances, the  probate  of  the  will,  and  the  record 
thereof,  can  only  be  questioned  by  some  appellate  or  di- 
rect proceeding.  Const.  Mo.  art.  6,  §  84;  1  Rev.  St.  Mo. 
1879,  §§  1176,  3974;  Wells,  Juris.  §  274;  2  GreenL  Ev. 
§  672;  Woodruff  v.  Schultz,  49  Iowa,  430;  Bostvnck  v. 
Skdnnevj  80  111.  147;  Monell  v.  Dennisony  17  How.  Pr. 
422;  Irwin  v.  Scriber^  18  Cal.  500;  Thompson  v.  Tolmiej 
2  Pet.  167;  Inhabitants  of  Ward  v.  Oxford,  8  Pick.  476. 

The  will,  having  been  duly  admitted  to  probate  in  Mis- 
souri, should,  on  the  presentation  of  the  duly-certified 
record  thereof,  have  been  admitted  to  probate  and  record 
in  this  state,  and  letters  testamentary  should  have  issued 
thereon  to  the  executor  named  in  the  will,  or  letters  of 
administmtion  with  the  will  annexed  should  have  been 
granted  thereon  as  in  other  cases,  according  to  the  provis- 
ions of  General  Statutes  of  Colorado,  chapter  115.  Our 
statutes  in  this  respect  are  based  upon  principles  of  com- 
ity. The  general  rule  is  that  letters  testamentary  or  of  ad- 
ministration have  no  extraterritorial  force.  When  such 
letters  have  been  duly  granted  in  the  jurisdiction  where 
the  deceased  had  his  last  domicile,  they  are  regarded  as 
the  principal  letters  of  authority,  and  those  which  may 
be  required  in  other  jurisdictions,  where  property  of  the 
deceased  requiring  administration  may  be  located,  are 
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considered  as  ancillary  merely.  Schouler,  Ex'rs,  oh.  7; 
Shephard  v.  Rhodes^  60  111.  301;  Davis  v.  Estey,  8  Pick. 
4Y6;  1  Redf.  Wills,  897. 

In  support  of  his  second  ground  of  protest,  appellee 
dtes  section  36,  chapter  22,  of  our  General  Statutes,  which 
provides,  in  substance,  that  any  executor  or  administrator 
appointed  in  this  state  who  shall  remove  without  the 
limits  of  the  state  shall,  under  certain  circumstances^  be 
removed  from  his  office  as  such  executor  or  adminis- 
trator. This  section  falls  short,  however,  of  sustaining 
the  position  of  appellee  that  a  non-resident  executor,  de- 
riving his  authority  xmder  a  willy  may  not  receive  in  this 
state  letters  testamentary,  ancillary  to  those  granted  to 
him  upon  an  authorized  probate  of  the  will  in  the  state 
of  the  testator's  last  domicile. 

The  case  of  Child  v.  Gratiot^  41  HI.  357,  is  also  cited 
by  appellee  as  sustaining  the  doctrine  that  a  non-resident 
cannot,  under  any  circumstances,  be  permitted  to  exer- 
cise the  office  of  executor  or  administrator  in  this  state. 
The  opinion  in  that  case  is  based  upon  a  statute  some- 
what different  from  ours.  Laws  111.  1847,  p.  63;  1  Starr 
&  0.  Ann.  St.  ch.  3,  par.  31. 

Besides,  the  facts  of  that  case  are  not  analogous  to 
those  under  consideration.  That  was  a  case  of  a  non- 
resident administrator.  The  statute  of  Illinois  above 
cited,  as  construed  in  Child  v.  Oratiot^  makes  removal 
from  the  state  a  cause  for  the  removal  of  any  executor 
or  administrator  from  his  office.  Section  21,  Eevised 
Statutes  of  Colorado,  1868,  page  525,  was  similar  to  the 
Illinois  statute;  but,  as  amended  (sec.  24,  Gen.  Laws  1877, 
p.  260),  removal  from  the  state  is  a  ground  of  removal 
from  office  only  when  the  executor  or  administrator  is 
^'appointed  in  this  state."  In  the  case  of  executors  the 
change  is  significant.  Executors,  though  receiving  their 
lettere  from  the  court,  derive  their  appointment  as  well 
as  their  authority  primarily  from  the  will  itself,  while 
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administrators  derive  their  authority  and  appointment 
directly  from  the  court. 

A  non-resident  executor  deriving  his  authority  and  ap* 
pointment  from  a  will  executed  abroad,  and  admitted  to 
probate  in  the  jurisdiction  of  the  testator's  last  domicile, 
may  come  to  this  state,  and,  upon  presenting  a  i*ecord 
of  the  probate  of  such  will,  duly  certified,  is  entitled  to 
have  the  same  admitted  to  probate  and  record  in  this 
state,  and  thereupon  letters  testamentary  or  of  adminis- 
tration may  issue  thereon  as  in  other  cases.  Gen.  St. 
1883,  ch.  115,  §  27.  The  probate  and  record  of  the  will, 
under  such  circumstances,  would  seem  to  be  mandatory; 
but  the  court  is  doubtless  invested  with  some  discretion 
in  the  matter  of  the  issuance  of  letters  testamentary  or 
of  administration.  But  the  discretion  is  not  an  arbitrary 
one.  It  must  be  sound  and  reasonable, —  such  as  will 
secure  the  administration  of  the  estate  according  to  the 
will  of  the  deceased,  as  well  as  with  due  regard  to  local 
creditors.  Such  would  seem  to  be  the  proper  construc- 
tion of  our  statutes  of  wills  and  administration,  and  such 
is  the  doctrine  of  the  standard  authorities  heretofore  cited 
upon  the  subject. 

Our  conclusion  is  that  it  was  error  to  refuse  to  admit 
the  will  of  Doherty  to  probate  and  record  in  this  state; 
and  that,  the  will  being  probated,  letters  testamentary 
should  issue  thereon  to  the  executor  named  therein,  un- 
less it  be  made  to  appear  to  the  court  that  such  executor 
is  in  some  manner  disqualified,  or  incapable  of  adminis- 
tering upon  the  estate  of  the  non-resident  in  this  juris- 
diction, with  due  regard  to  the  rights,  interests  and 
convenience  of  local  creditors;  in  which  case  letters  of 
administration  with  the  will  annexed  should  be  granted, 
as  provided  by  section  31  of  the  statute. 

The  judgment  of  the  county  court  is  reversed,  and  the 

cause  remanded  for  further  proceedings  in  accordance 

with  this  opinion. 

Reversed. 
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Stocking  v.  Moret.  i4  airi 

16    887 

Trial  by  Court —Motion  for  New  Trial  —  Bill  op  Exceptionb.—      fiat  In 
Where  a  trial  is  bad  to  the  court,  and  its  findings  announced,  aU      J^J^ 
undetermined  motion  for  a  new  trial  operates  to  reserve  the  case, 
and  continue  the  jurisdiction  beyond  the  term  for  the  purpose  of 
disposing  of  the  motion  and  settling  a  bill  of  exceptions. 

Appeal  from  District  Court  of  Arapahoe  County. 

Motion  to  strike  out  part  of  bill  of  exceptions. 

This  case  was  tried  at  the  April,  1889,  term  of  said 
court,  on  the  26th  day  of  April,  1889,  and  taken  under 
advisement,  and  on  May  3,  1889,  the  court  found  for  the 
plaintiff.  May  8, 1889,  at  the  same  term,  defendant  filed 
his  motion  for  a  new  trial. . 

No  bill  of  exceptions  was  filed  at  the  April  term,  1889, 
of  said  court,  nor  was  any  order  entered  at  that  time  fix- 
ing the  time  for  filing  bill  of  exceptions.  At  the  Septem- 
ber term,  1889,  of  said  court,  and  on  the  12th  day  of 
October,  1889,  the  same  judge  presiding,  the  motion  for 
a  new  trial  was  denied,  and  judgment  was  entered  in 
favor  of  plaintiff  and  against  defendant.  And  on  the 
same  day  defendant  was  allowed  an  appeal  to  the  su- 
preme court,  and  thirty  days  given  for  an  appeal  bond, 
and  also  the  following  order  entered:  **And  time,  and 
until  thirty  days  from  this  date,  is  allowed  said  defend- 
ant in  which  to  prepare  and  tender  to  the  judge  of  this 
court  his  bill  of  the  exceptions  by  him  reserved  herein, 
which,  when  signed  and  sealed  by  the  said  judge,  shall 
be  filed  herein  as  of  this  date." 

November  7,  1889,  the  time  for  bond  and  bill  of  ex- 
ceptions under  the  foregoing  order  was  extended,  the 
court  allowing  defendant  fifteen  days'  additional  time. 
'The  bill  of  exceptions  herein  was  tendered  to  the  judge 
November  26,  1889,  and  on  that  day  signed  and  sealed 
by  him.  This  bill  of  exceptions  contains  not  only  the 
exception  reserved  to  the  ruling  of  the  court  in  over- 
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ruling  the  motion  for  a  new  trial,  and  the  exception  to 
the  judgment,  which  said  exceptions  were  taken  at  the 
September  term,  but  also  all  proceedings  occurring  upon 
the  trial  of  said  cause  at  the  preceding  April  term. 

Messrs.  TROWBRmaE  &  Hinckley,  for  appellant. 
Messrs.  Teller  &  Orahood,  for  appellee. 

Mr.  Justice  Hayt  delivered  the  opinion  of  the  court. 

We  are  asked  upon  this  motion  to  strike  from  the  bill 
of  exceptions  filed  herein  all  that  portion  relating  to  the 
proceedings  had  in  the  court  below  at  the  April  term 
thereof,  or,  in  case  the  court  should  be  of  the  opinion 
that  this  ought  not  to  be  done,  then  appellee  seeks  to 
have  all  the  proceedings  had  at  such  term  stricken  out, 
save  and  except  only  the  evidence. 

The  position  of  appellee  is  substantially  this:  That 
to  make  the  proceedings  had  at  the  April  term  a  part 
of  the  record,  appellant  should  either  have  tendered  a 
bill  of  exceptions  containing  the  same  to  the  judge  for 
his  authentication  during  that  term,  or  procured  an  order 
from  the  court  at  that  term,  giving  additional  time  in 
which  to  present  the  same.  In  support  of  this  position, 
our  attention  is  called  to  section  385  of  the  Civil  Code,  in 
which  it  is  provided  that  where  either  party  excepts  to 
any  ruling,  decision  or  opinion  of  the  court,  and  shall  re- 
duce such  exception  or  exceptions  to  writing,  it  shall  be 
the  duty  of  the  judge  to  allow,  sign  and  seal  the  same  at 
any  time  during  the  term  of  court  at  which  such  excep- 
tions are  taken,  or  at  any  time  thereafter  to  be  fixed  by 
the  court. 

Had  the  motion  for  a  new  trial  been  determined  and  a 
final  judgment  pronounced  at  the  April  term,  and  had 
the  court  at  the  following  term  made  the  order  in  refer- 
ence to  the  bill  of  exceptions,  appellee's  objections  would 
have  been  well  taken,  but  such  are  not  the  facts.    No 
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ruling  upon  the  motion  for  a  new  trial  was  made  until 
the  subsequent  term,  and  final  judgment  was  reserved 
by  the  court  until  after  such  ruling  should  be  made. 
Under  the  circumstances,  we  can  see  no  good  reason  for 
holding  that  the  bill  of  exceptions  presented  within  the 
time  allowed  by  the  court  for  the  same^  at  the  September 
term,  was  not  presented  in  apt  time  to  preserve  the  en- 
tire record,  while  cogent  reasons  exist  for  the  opposite 
conclusion. 

Had  the  motion  for  a  new  trial  been  sustained  appel- 
lant would  have  had  no  occasion  for  this  bill  of  excep- 
tions; and  to  say  that  he  must  put  his  client  to  the 
expense  and  himself  to  the  labor  of  preparing  a  bill  that 
might  never  be  used,  would,  in  our  judgment,  accom- 
plish no  good  purpose.  And  to  require  him,  pending  a 
decision  upon  such  motion,  to  petition  the  court  for  an 
order  extending  the  time  in  which  to  present  such  bill, 
would  be  unreasonable.  In  Oomer  v.  Chaffee,  5  Colo. 
383,  the  provision  of  our  code  requiring  that  the  motion 
for  a  new  trial  and  the  decision  thereon  shall  be  made 
and  had  at  the  same  term  the  findings  were  made  or  the 
verdict  rendered,  has  been  declared  by  this  court  to  be 
directory  merely,  so  far  as  the  action  of  the  court  is  re- 
quired to  be  performed  within  a  specified  time.  This 
decision  recognizes  the  power  of  the  court  to  continue 
the  motion  to  a  subsequent  term  for  determination.  The 
court  may  be  delayed  in  announcing  its  ruling  upon  the 
motion  for  a  new  trial  one  month  or  six  months;  and  to 
require  a  litigant  to  anticipate,  in  his  application  for 
time  within  which  to  prepare  and  present  a  bill  of  excep- 
tions, the  date  upon  which  the  court  will  finally  pass 
upon  such  motion,  would  be  unwise.  Neither  do  we  be- 
lieve that  the  framers  of  our  code  ever  intended,  when  a 
cause  is  tried  at  one  term  and  a  motion  for  a  new  trial 
is  made  and  then  continued  until  the  next  term,  that  a 
bill  of  exceptions  should  be  filed  preserving  a  record  of 
the  trial,  and  a  subsequent  bill  to  preserve  the  proceed- 
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ings  upon  the  motion  for  a  new  trial.    Henze  v.  Railroad 
Co.  11  Mo.  636. 

The  case  of  Railway  Co.  v.  TwomJbly^  2  Colo.  559,  cited 
in  support  of  the  motion  to  strike,  was  decided  prior  to 
the  adoption  of  the  code;  and  without  questioning  the 
correctness  of  the  decision  in  that  case,  under  the  prac- 
tice as  it  then  existed,  we  are  of  the  opinion  that  the 
conclusion  reached  in  the  case  of  Oomer  v.  Chaffer 
supra,  is  more  in  harmony  with  the  liberal  construction 
enjoined  by  the  code.  Formerly  it  was  quite  important 
to  have  the  bill  of  exceptions  presented  promptly  upon 
the  happening  of  the  matters  excepted  to,  in  order  that 
the  trial  judge  might  determine  the  correctness  thereof 
while  the  facts  were  yet  fresh  in  the  mind  of  the  court; 
but  with  the  introduction  to  the  court-room  of  oflBLcial 
stenographers,  who  are  required  to  take  down  in  full  all 
such  matters  as  may  properly  be  made  a  part  of  the  rec- 
ord in  this  manner,  the  principal  reason  for  the  strict 
construction  given  statutes  like  this  one  under  considera- 
tion, when  such  means  of  preserving  a  record  of  the  pro- 
ceedings was  unknown,  no  longer  exists. 

The  facts  in  the  case  last  cited  were  quite  similar  to 
those  presented  in  the  case  at  bar,  and  the  opinion  is  au- 
thority for  saying  that  where  a  trial  is  had  to  the  court, 
and  its  findings  announced,  an  undetermined  motion  for 
a  new  trial  operated  to  reserve  the  case  and  continue  the 
jurisdiction  beyond  the  term,  for  the  purpose  of  dispos- 
ing of  the  motion  and  the  settling  of  the  bill  of  excep- 
tions. 

We  are  of  opinion  that  the  proceedings  had  upon  the 
trial  at  the  April  term  of  the  district  court  are  properly 
made  a  part  of  the  record  by  the  bill  of  exceptions  pre- 
sented within  the  time  fixed  by  the  court  at  the  time  of 
overruling  the  motion  for  a  new  trial  and  entering  final 
judgment  in  the  cause,  although  this  was  at  a  subsequent 
term. 

The  motion  to  strike  out  is  overruled. 

Motion  denied. 


Digitized  by  VjOOQIC 


1890.]  ELeith  v.  Wells.  821 


Keith  et  al.  v.  Wells.  Iji_S| 

14    331 

1.  Practice  in  Attachmknt  of  Chattels— Examination  of  Wnv    I  ]l  ^ 

NBB8B9  BY  TRIAL  JCDGB  AS  TO   C01CPETSN07.—  Ll   an    aCtion    f OF      JU§1 

the  alleged  wrongful  attachment  of  a  stock  of  goods,  where  there  jg  ^ 

is  a  wide  difference  of  opinion  among  witnesses  as  to  its  value,  it  J^  ^^ 

is  not  improper  for  the  trial  judge  to  subject  the  witnesses  to  a  23  ^ 

aearohiDg  examination  as  to  their  competency,  to  enable  the  jury  28  sso 

to  judge  of  the  value  of  their  testimony.  |  )4  3211 

2.  Evidence  —  Rbadinq  to  the  Jury  Entries  in  Bane  Deposit  ^—^ 

Books. —  Where  bank  deposit  books  have  been  admitted  in  evi- 
dence without  objection,  their  contents  are  before  the  jury  for  con- 
sideration ;  and  it  is  not  prejudicial  error  for  the  trial  court  to 
permit  the  bank  teller  to  read  their  contents  to  the  jury,  though 
he  has  no  personal  knowledge  as  to  part  of  the  entries. 

8.  Oral  Charge  to  Jury  by  Consent,  and  Insufeicient  Exceptions 
Thereto. —  Where,  by  consent,  the  charge  to  the  jury  is  given 
oral!y,  an  exception  to  the  "  giving  of  said  charge,  and  each  sev* 
eral  proposition  of  law  therein  contained,'*  without  calling  the 
judge's  attention  to  any  particular  error,  is  insufficient  to  bring  up 
for  review  alleged  erroneous  portions  of  the  charge. 

4.  Practice  in  Supreme  Court— No  Motion  Below  for  New  Trial, 
AND  Ihperfeot  Bill  OF  ExcEPTiONa— Where  only  part  of  the 
evidence  given  at  the  trial  is  preserved  in  the  bill  of  exceptions, 
and  a  new  trial  was  not  asked  for  in  the  court  below,  the  supreme 
court  can  review  only  errors  of  law  occurring  at  the  trial  to  which 
exceptions  were  duly  reserved. 

Appeal  from  District  Court  of  Arapahoe  County. 

In  the  early  part  of  the  year  1882  the  plaintiffs,  Os- 
borne B.  Eeith  and  Alexander  B.  Adams,  as  copartners, 
etc.,  commenced  suit  against  Margaret  S.  Withers,  de- 
fendant, for  the  sum  of  $1,158.52  and  costs  of  suit.  The 
plaintiffs  caused  an  attachment  to  be  issued  in  said  suit, 
and  levied  upon  a  certain  stock  of  milhnery  as  the  prop- 
erty of  the  defendant.  The  conceded  facts  show  that 
the  defendant,  for  several  years  prior  to  the  commence- 
ment of  the  action,  was  the  owner  and  proprietor  of  a 
certain  millinery  business  in  the  city  of  Denver.  While 
the  business  was  being  so  conducted,  and  upon  the  21st 
day  of  March,  1882,  Miss  Withers  went  to  Chicago  to  re- 
V0L.XIV— 21 
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plenish  her  stock.  WhUe  there  she  purchased  from  the 
plaintiffs,  0.  E.  Keith  &  Co.,  upon  credit,  the  bill  of 
goods  for  which  she  was  sued  in  this  action.  After- 
wards she  made  a  confession  of  judgment  in  favor  of 
Mrs.  Wells  for  moneys  claimed  to  have  been  advanced 
Miss  Withers  from  time  to  time  to  assist  her  in  the  busi- 
ness; upon  which  confession  judgment  was  immediately 
entered  in  the  district  court  of  Arapahoe  county,  and  an 
execution  issued.  Upon  this  execution  the  stock  was 
sold  at  public  auction  by  the  sheriff,  Mrs.  Wells  being 
the  purchaser.  After  the  sale,  Mi's.  Wells  took  charge 
of  the  business,  and  continued  it  in  her  own  name,  re- 
plenishing the  stock  from  time  to  time,  for  a  period  of 
about  one  year,  at  which  time  the  plaintiffs,  assuming 
that  such  confession  of  judgment  was  fraudulent  as  to  the 
creditors  of  Miss  Withers,  caused  the  entire  stock  to  be 
attached,  and  again  sold  as  her  property.  In  this  suit  a 
petition  of  intervention  was  afterwards  filed  by  Mrs. 
Wells,  in  which  she  claimed  to  be  the  owner  of  the  at- 
tached property,  and  sought  to  recover  its  value.  Upon 
the  issues  raised  upon  this  intervention  the  case  was 
thereafter  tried,  the  trial  resulting  in  a  verdict  and  judg- 
ment for  the  intervenor  for  the  sum  of  $4:,  402. 81,  from 
which  judgment  the  plaintiffs,  Keith  &  Co.,  took  this 
appeal. 

Messrs.  Stuart  Bros.  &  Andrews,  for  appellants. 

Messrs.  Tilford  &  Gilmore,  Amos  Steck  and  M.  B. 
Carpenter,  for  appellee. 

Mr.  Justice  Hayt  delivered  the  opinion  of  the  court. 

It  is  conceded  that  only  a  part  of  the  evidence  intro- 
duced upon  the  trial  is  preserved  in  the  bill  of  exceptions. 
Of  the  amount  and  character  of  the  evidence  omitted  we 
are  not  advised.  For  this  reason  alone,  according  to 
well-settled  rules  of  practice,  this  court  is  precluded  from 
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considering  the  evidence  for  the  purpose  of  determining 
its  sufficiency  to  support  the  verdict.  An  examination 
of  the  record  discloses,  also,  that  a  new  trial  was  not 
asked  in  the  court  below.  Under  these  circumstances 
our  review  cannot  be  extended  further  than  an  examina- 
tion of  such  errors  of  law  as  it  is  claimed  intervened  at 
the  trial,  and  to  which  exceptions  were  duly  reserved 
at  the  time;  and  very  few  exceptions  of  any  kind  appear 
in  the  record. 

The  first  assignment  of  error  is  in  relation  to  the  testi- 
mony of  Charles  E.  Pierce,  a  witness  introduced  by  the 
intervener.  This  witness  testified  that  he  was  a  teller  of 
the  Safe  Deposit  Bank,  and  identified  certain  books  as 
the  deposit  books  of  Miss  Withers  in  that  bank,  the  en- 
tries in  which  were  made  by  whoever  happened  to  be  at 
the  counter  at  the  time.  At  this  point  the  books  were 
introduced  in  evidence  without  objection.  Afterwards 
the  witness  was  permitted,  against  plaintiffs'  objection, 
to  read  the  contents  of  these  books,  although  the  witness 
had  no  personal  knowledge  in  reference  to  a  part  of  the 
entries,  such  entries  having  been  made  by  othera.  As 
the  books  had  been  previously  admitted  in  evidence  with- 
out objection,  their  contents  were  before  the  jury  for 
their  consideration.  Therefore  appellants  could  not  have 
been  injured  by  the  oral  evidence  of  Pierce,  and,  conse- 
quently, are  not  in  a  position  to  complain  of  the  action 
of  the  court  in  admitting  the  testimony  of  the  witness 
against  their  objection. 

The  next  error  assigned  is  upon  the  testimony  given 
in  reference  to  the  value  of  the  property.  The  testimony 
upon  this  point  shows  that  some  difference  of  opinion 
existed  between  the  several  witnesses  in  reference  to  such 
value.  Mr.  Howland,  a  witness  for  the  plaintiff,  placed 
the  value  at  about  $2,500,  while  the  other  witnesses  esti- 
mated the  value  at  double  that  amount.  Mrs.  Wells,  a 
witness  in  her  own  behalf,  testified  that  in  her  judgment 
the  property  was  at  that  time  worth  more  than  $6,000. 
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Appellants  claim  that  this  witness  included  the  fixtures 
in  her  estimate,  and  that  it  was  error  to  permit  the  testi- 
mony to  go  to  the  jury  against  plaintiffs'  objection,  as 
her  competency  to  judge  of  the  value  of  such  fixtures  is 
Bot  shown.  We  think  the  full  examination  of  this  wit- 
ness shows  that  her  estimate  was  based  solely  upon  the 
value  of  the  millinery  stock,  without  the  fixtures.  Aside 
from  this,  the  objection  now  urged  to  her  testimony  was 
not  made  in  the  court  below. 

In  connection  with  the  evidence  of  Mra.  Wells,  coun- 
sel for  appellants  call  attention  to  the  fact  that  the  wit- 
ness Howland  was  subjected  to  a  searching  examination 
in  reference  to  his  competency,  by  the  presiding  judge, 
before  he  was  permitted  to  give  an  opinion  as  to  the 
value  of  the  property;  the  claim  advanced  being  that  the 
court  exceeded  reasonable  bounds  in  conducting  this  ex- 
amination, and  that  the  questions  propounded  were  of  a 
character  well  calculated  to  prejudice  the  minds  of  the 
jury  against  the  witness,  and  did  actually  destroy  the 
-effect  of  his  answers.  As  we  have  seen,  there  was  a  wide 
difference  of  opinion  among  the  witnesses  in  reference 
to  the  value  of  the  property,  and,  under  the  circum- 
stances, it  is  fair  to  presume  that  the  court  was  of  the 
opinion  that  the  jury  were  entitled  to  the  fullest  infor- 
mation in  reference  to  the  competency  of  the  witnesses 
testifying  as  to  the  value;  and,  as  the  questions  pro- 
pounded to  the  witness  by  the  court  were  calculated  to 
elicit  information  in  reference  to  the  knowledge  of  How- 
land  on  this  subject,  we  are  of  the  opinion  that  the  error 
assigned  is  not  well  taken. 

The  third  objection  is  to  the  cross-examination  of  Kee- 
^an,  and  to  the  testimony  of  Norris  and  that  of  Mrs. 
Wells,  concerning  a  difficulty  that  she  had  had  with  Kee- 
gan.  To  all  of  this  testimony  there  were  but  one  or  two 
objections  made,  and  these  were  of  the  most  general  char- 
acter. No  exceptions  were  reserved,  and  it  in  no  way 
appears  that  the  objections  now  argued  were  called  to  the 
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attention  of  the  trial  court,  and  for  this  reason  alone 
they  ought  not  to  be  considered  here. 

We  are  also  prevented  from  considering  the  errors  as- 
signed upon  the  charge  of  the  court  to  the  jury  on 
account  of  the  failure  of  counsel  to  call  attention  of  the 
trial  judge  to  the  points  which  are  claimed  to  be  errone- 
ous. By  the  express  consent  of  counsel,  the  charge  to 
the  jury  was  given  orally.  In  the  printed  abstract  this 
charge  occupies  seven  pages.  At  the  close  of  the  charge 
the  court  invited  suggestions  from  counsel  as  to  any  ex- 
ceptions which  they  might  wish  to  make  to  the  same,  as 
is  shown  from  the  following  colloquy  taken  from  the 
record: 

'"  Mr.  Baxter  (for  plaintiff)-  ^©  except  to  the  charge^ 
or  portions  of  the  charge.  The  Court.  If  there  are  any 
exceptions,  I. will  hear  any  suggestions. 

"Judge  Steck  (for  intervener).  We  note  an  exception, 
if  your  honor  please,  to  the  charge. 

**Mr.  Baxter.    Note  our  exception  also." 

It  is  true  in  the  bill  of  exceptions  it  is  statea,  gener- 
ally, "  that  to  the  giving  of  said  charge,  and  each  sev- 
eral proposition  of  law  therein  contained,  the  plaintiflfisr 
at  the  time  excepted.  This  language  probably  refers  to 
the  previous  colloquy,  and,  perhaps,  should  be  held  to  be 
limited  by  the  more  particular  recitals  of  the  same.  Be 
this  as  it  may,  under  the  decisions,  appellants  are  in  no 
better  position  to  have  the  charge  reviewed  in  this  court 
by  reason  of  the  subsequent  recital. 

In  Raihvay  Co.  v.  Ward,  4  Colo.  33,  it  is  said:  **  Wh^i 
instructions  given  by  the  court  are  in  the  nature  of  a 
general  charge^  excepting  to  each  and  every  of  the  in- 
structions will  not  avail." 

This  rule  is  in  entire  accord  with  the  decisions.  Where 
the  charge  is  given  orally,  as  in  this  case,  the  judge  will 
often  fall  into  errors  which  would  be  conected  if  his 
attention  was  called  to  them  at  the  time,  and  counsel, 
being  listeners,  are  more  apt  to  notice  such  errors  than 
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the  judge  himself,  and,  failing  to  call  his  attention 
thereto,  they  will  be  considered  as  waived.  Hayne,  New 
Trial  &  App.  §  128.  The  exceptions,  taken  singly  or  to- 
gether, did  not  call  the  attention  of  the  court  to  any  par- 
ticular error  in  law  of  which  counsel  desired  to  complain. 
If  the  points  which  are  now  presented  in  this  court  had 
been  called  to  the  attention  of  the  trial  judge  we  cannot 
flay  what  his  ruling  thereon  would  have  been;  and  it 
would  be  manifestly  unfair,  not  only  to  the  trial  court, 
but  to  the  opposite  party,  to  consider  errors  assigned  to 
the  instructions  upon  appeal,  based  upon  matters  that 
were  not  called  to  the  attention  of  either  upon  the  trial, 
or  by  a  motion  for  a  new  trial. 

The  silence  of  the  record  upon  these  matters  indicates 
either  that  the  counsel  then  conducting  the  case  for  ap- 
pellants were  of  opinion  that  they  had  but  little  cause  of 
complaint  upon  the  conduct  of  the  trial,  or  that  they 
purposely  refrained  from  calling  the  attention  of  the 
trial  court  to  many  of  the  matters  now  complained  of,  in 
the  hope  that  they  would  be  overlooked  below  and  fur- 
nish a  ground  for  reversal  here.  Whatever  may  have 
l)een  the  reason  controlling  them  then,  in  deference  to 
well-settled  rules  of  practice  this  court  will  not  undertake 
to  review  such  matters  when  presented  here  for  the  first 
time.  Wehher  v.  Emrnerson^  3  Colo.  248;  Coon  v.  Big- 
den,  4  Colo.  275. 

By  the  last  assignment  of  error  the  sufficiency  of  the 
plea  of  intervention  is  attacked.  As  the  plea  filed  seems 
to  meet  all  the  requirements  of  the  statute,  and  is  in 
Bubstantial  compliance  with  approved  forms,  it  must  be 
held  sufficient,  particularly  as  against  an  objection  raised 
for  the  first  time  in  this  court.     Puter.  PI.  &  Pr.  633. 

The  judgment  must  be  affirmed. 

Affirmed. 
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Denver  &  S.  F.  R'y  Co.  v.  School  District  No.  22  nr 
Arapahoe  County. 

1.   A  OONVBYANCB  SUBJECT  TO  CONDITION  VESTS  A  QUALIinED  FEE,— 

A  conveyance  of  lots  to  a  school  district  by  the  owner  in  fee,  by  an 
ordinary  quitclaim  deed,  subject  to  the  condition  inserted  therein, 
that  the  lots  were  to  be  used  for  school  purposes,  and  when  such 
use  should  cease  the  property  should  revert  to  the  grantor,  vests 
in  the  grantee  a  qualified  fee,  and,  until  the  happening  of  the  event 
which  is  to  determine  the  estate  granted,  the  grantor  is  divested 
of  all  right,  title  and  interest  in  the  land. 

Id.  No  Reversionary  Estate  in  Grantor  Capable  of  CoNyEYANCOi 
Until  HAPPENiNa  of  the  Contingency.-—  Until  the  happening 
of  such  event  the  grantor  is  not  vested  with  an  estate  in  reversion, 
for  the  contingency  upon  which  such  an  estate  depends  may  never 
happen.  Having  nothing  to  convey,  therefore,  if  he  should  as- 
sume, in  expectancy  of  a  possible  reverter,  to  execute  a  deed  to  a 
subsequent  purchaser,  it  would  not  invest  his  grantee  with  any 
right  or  interest  in  the  land,  present  or  contingent,  but  would  be 
wholly  without  legal  force  or  effect;  and  if  the  second  grantee 
should  enter  into  possession  of  a  portion  of  the  estate  under  such 
a  conveyance,  the  owner  of  the  qualified  fee  could  oust  him  there- 
from by  an  action  of  ejectment. 

3.  Forcible  Attempt  to  Acquire  Right  of  Way  — Ejectment  « 
Estoppel. —  If  a  railway  company  without  right  enters  upon  the 
land  of  a  citizen  who  is  vested  with  the  exclusive  right  of  posses- 
sion, and  attempts  to  construct  its  road-bed  over  the  same,  the 
citizen  may  procure  its  expulsion  by  an  action  of  ejectment,  pro- 
vided he  does  not  acquiesce  in  the  possession  so  taken,  or,  by  af- 
firmative acts,  laches  or  other  conduct,  place  himself  and  the 
railway  company  in  such  a  position  as  to  make  it  inequitable  for 
him  to  insist  upon  a  restoration  of  the  possession.  Conduct  of  the 
character  mentioned  would  limit  his  recovery  to  the  value  of  the 
land  taken. 

Appeal  from  District  Court  of  Arcuoahoe  County. 

Messrs.  Wells,  McNeal  &  Taylor,  for  appellant. 

Mr.  Enos  Miles,  for  appeUee. 

Pattison,  C.  This  was  an  action  of  ejectment  brought 
by  appellee  to  recover  the  possession  of  a  strip  of  land 
one  hundred  feet  in  width,  being  part  of  lots  1,  2,  3  and 
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4,  in  block  3,  in  the  town  of  Petersburg.  The  complaint 
alleges  ownership  and  the  right  to  the  possession  of  the 
property. 

The  answer  first  puts  in  issue  the  allegations  of  the 
complaint.  For  an  affirmative  defense  it  is  alleged,  in 
substance,  that  on  September  15,  1880,  Peter  Magnus, 
then  the  owner  in  fee  of  the  lots  mentioned,  conveyed 
them  to  appellee,  upon  condition  that  the  land  should 
be  used  for  school  purposes,  and  that  when  such  use 
should  cease  the  property  should  revert  to  him;  that  on 
Februar}'- 16,  1887,  the  appellee,  not  desiring  to  use  the 
lots  longer  for  school  purposes,  asked  Magnus  for  other 
lots,  which  he  on  that  day  conveyed;  that,  in  considera- 
tion of  such  conveyance,  appellee  agreed  to  vacate  the 
lots  in  question,  and  remove  the  school-house  therefrom, 
at  the  close  of  the  term  then  in  session. 

It  is  then  alleged  that  Magnus,  relying  upon  appellee's 
agreement  to  vacate  the  premises,  on  March  2, 1887,  con- 
veyed the  same  to  David  G.  Peabody;  that  thereafter 
Peabody  conveyed  the  undivided  one-half  of  said  lots  to 
William  J.  McGavock;  that  on  July  1,  1887,  and  after 
the  close  of  the  school  term,  Peabody  and  McGavock,  re- 
lying upon  plaintiflTs  good  faith  and  intention  to  perform 
the  agreement  made  with  Magnus,  gave  permission  to 
defendant  to  enter  upon  and  construct  its  railway  over 
the  strip  of  land  described  in  the  complaint,  which  was 
done  at  a  cost  of  over  $1,000. 

It  is  then  alleged  that  appellant  was  not  informed  that 
plaintiflE  intended  to  use  the  lots  for  school  purposes;  that 
appellee  had  notice  while  the  work  was  in  progress  that 
appellant  was  in  possession  of  the  land  under  the  license 
given  by  Peabody  and  McGavock,  and  gave  appellant  no 
notice  that  it  had  or  claimed  any  right  or  interest  in  the 
same;  that  afterwards,  and  on  October  1,  1887,  Peabody 
and  McGavock  conveyed  the  premises  in  question,  with 
other  lands,  to  appellant. 

It  is  further  averred  that  some  time  in  September,. 
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1887,  after  defendant  had  completed  its  railroad  over 
the  lots  mentioned,  appellee  proposed  to  "  Peabody  and 
McGavock  that,  if  they  would  convey  to  plaintiff,  in  lieu 
of  the  second  aforesaid  site  conveyed  to  it  by  said  Mag- 
nus, which  had  become  unacceptable  to  plaintiff,  an  ac- 
ceptable school-site,  plaintiff  would  forthwith  remove  its 
school-house  thither,  and  would  convey  said  site  conveyed 
to  it  by  said  Magnus  to  said  Peabody  and  McGavock; 
and  that  said  Peabody  and  McGavock  offered  to  plaintiff, 
and  plaintiff  accepted,  for  its  school-site,  lots  1,  2,  3  and 
4,  in  block  13,  of  said  Englewood,  situate  in  the  said 
school  district  of  plaintiff;  and  said  McGavock  being  then 
absent  from  the  state,  and  unable  to  join  in  the  convey- 
ance of  the  said  last-named  lots,  plaintiff  requested  said 
Peabody  to  execute  to  plaintiff,  and  said  Peabody  did, 
to  wit,  on  the  8th  day  of  September,  1887,  execute  to 
plaintiff,  his  written  agreement  to  convoy  jointly  with 
said  McGavock,  upon  his  return  to  Denver,  the  said  last- 
named  lots  to  plaintiff,  in  consideration  of  $1  and  the 
removal  of  plaintiff's  school-house;  that  plaintiff,  in  dis- 
regard of  its  aforesaid  promises  and  agreements,  and 
after  said  last-mentioned  agreement,  wrongfully  re- 
entered upon  the  lots  described  in  the  complaint,  and 
wrongfully  re-opened  its  school  in  said  school-house,"  etc. 

No  more  of  the  answer  need  be  recited.  The  affirma- 
tive defenses  were  put  in  issue  by  the  replication,  and 
upon  the  issues  thus  formed  a  trial  was  had,  which  re- 
sulted in  a  judgment  for  the  appellee  for  possession  of 
the  premises. 

The  evidence  tends  to  show  that  on  September  15, 1880, 
Peter  Magnus  conveyed  the  premises  above  described,  by 
quitclaim  deed  in  the  usual  form,  to  the  appellee.  The 
deed  contains  the  following  covenant:  **It  is  hereby 
agreed  that  the  said  above-described  property  is  to  be 
used  for  school  purposes,  and  that,  whenever  it  shall 
cease  to  be  so  used,  the  said  property  shall  revert  to  the 
grantor  herein,  his  heirs  and  assigns,  and  this  said  agree- 
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ment  is  hereby  declared  to  be  a  covenant  running  with 
the  said  lots." 

The  premises  had  been  occupied  for  school  purposes 
prior  to  the  execution  and  delivery  of  the  deed,  and  were 
so  occupied  after  the  deed  was  made,  and  at  the  time  the 
action  was  brought.  Some  time  in  the  year  1886  some 
steps  appear  to  have  been  taken  to  locate  the  school- 
house  in  some  other  part  of  the  district.  In  that  year 
Peter  Magnus  conveyed  a  tract  of  land,  called  the  "  Pub- 
lic Square  in  Petersburg,"  to  the  school  district,  for  use 
in  lieu  of  the  premises  in  question.  Under  what  circum- 
stances this  conveyance  was  made  does  not  appear.  The 
premises  were  never  occupied  by  appellee  for  any  pur- 
pose. The  minutes  of  the  meetings  of  appellee,  which 
were  introduced  in  evidence  by  appellant,  show  that  on 
May  16,  1887,  at  an  adjourned  meeting  of  the  school 
district,  the  question  whether  the  school-house  should 
be  located  in  the  center  of  the  district,  or  in  the  public 
square  of  Petersburg,  was  voted  upon.  "  The  highest 
number  of  votes  carried  it  to  the  center;  being  ten  for, 
and  six  against."  At  the  same  meeting  a  committee  was 
appointed,  consisting  of  Thomas  Skerrit,  R.  M.  St.  Clair 
and  Adolph  Candler,  to  locate  the  school-house  site  as 
near  the  center  of  the  district  as  practicable. 

On  May  26,  1887,  at  a  meeting  of  the  school  district, 
E.  M.  St.  Clair  was  elected  a  director  or  trustee  in  place 
of  Thomas  Skerrit.  The  board  then  consisted  of  Robert 
M.  St.  Clair,  Adolph  Candler  and  Thomas  Lockhart. 
March  2,  1887,  Magnus  conveyed  the  premises  in  ques- 
tion, with  other  lands,  to  Peabody.  After  the  appoint- 
ment of  the  committee  to  select  a  school-site,  Skernt,  as 
one  of  that  committee,  had  some  talk  with  Peabody 
about  another  site  for  the  school-house,  which  resulted 
in  an  agreement  for  the  conveyance  of  other  lots,  but 
the  precise  terms  of  that  agreement  nowhere  appear. 
The  negotiations  between  Skerrit  and  Peabody  seem  to 
have  taken  place  some  time  in  June,  1887.    No  one  of 
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the  school  directors  took  any  part  in  the  matter.  Whether 
Skerrit  reported  the  negotiations  and  agreement  is  not 
disclosed.  The  agreement  was  never  acted  upon  by  ap- 
pellee in  any  way,  and  no  conveyance  of  the  lots  selected 
was  ever  made  by  Peabody  pursuant  to  the  agreement. 
Immediately  after  the  negotiations  between  Peabody  and 
Skerrit,  Peabody  gave  permission  to  appellant  to  con- 
struct its  railway  over  the  premises  in  controversy.  This 
permission  .seems  to  have  been  given  with  the  under- 
standing that  the  school-house  was  to  be  removed,  but 
no  agreement  to  that  effect  had  been  made  by  any  one 
having  authority  to  represent  the  appellee.  Neither  does 
it  appear  that  any  one  of  the  school  trustees  had  notice 
that  such  an  agreement  had  been  made,  or  that  permis- 
sion had  been  given  by  Peabody  to  appellant  to  enter 
upon  the  premises. 

Some  time  in  July  or  August,  but  at  what  time  the 
record  does  not  clearly  disclose,  the  employees  of  appel- 
lant entered  upon  the  premises  and  began  work.  Very 
soon  after  entry  was  made,  at  an  informal  meeting,  the 
school  trustees  named  determined  to  take  the  steps  nec- 
essary to  protect  the  property.  Lockhart  went  to  Den- 
ver, and  called  upon  Manning,  the  right  of  way  agent,  to 
ascertain  by  what  right  appellant  had  taken  possession 
of  the  property.  The  interview  with  Manning  resulted 
in  nothing  except  the  assertion  by  him  of  a  claim  of  right 
under  Peabody,  and  a  promise  to  meet  the  school  trustees 
at  the  school-house,  upon  a  day  named,  to  adjust  the 
matter.  Manning  failed  to  keep  the  engagement,  and 
thereupon  a  wire  fence  was  built  about  the  premises. 
When  the  contractors  came  to  lay  the  ties  and  iron,  they 
were  notified  not  to  enter  upon  the  land.  The  notice 
was  disregarded,  the  fence  was  torn  down,  the  grading 
completed,  and  the  ties  and  iron  laid. 

Before  this  suit  was  brought,  another  attempt  appears 
to  have  been  made  by  appellee  to  adjust  the  difference 
and  avoid  litigation.    The  trustees  visited  Manning  again. 
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They  were  willing  to  accept  other  lots  from  Peabody, 
but  they  declined  to  surrender  possession  of  the  land  in 
question  unless  the  expense  of  removing  the  school- 
house  was  paid  in  advance.  Manning  refused  to  advance- 
the  sum  of  $225,  which  was  the  sum  demanded,  but  un- 
dertook to  pay  for  removing  the  building  after  the  work 
had  been  done.  The  proposition  was  not  satisfactory  ta 
appellee,  and  it  refused  to  accept  it. 

The  first  question  to  be  determined  is  whether  the  license 
given  by  Peabody  to  appellant  to  enter  upon  the  land  in 
controversy  conferred  any  right  of  entry,  and  whether 
the  deed  subsequently  made  by  Peabody  and  McGavock 
vested  appellant  with  any  interest  in  the  premises  what- 
ever. 

The  legal  effect  of  the  deed  first  made  by  Magnus  to 
appellee  is  clearly  apparent.  It  was  in  form  an  ordinary 
quitclaim  deed,  and  divested  the  grantor  of  all  his  right, 
title  and  interest  in  the  land.  The  covenant  providing 
that,  when  the  premises  should  be  no  longer  used  for 
school  purposes,  the  title  should  revert  to  the  grantor, 
was  clearly  a  limitation.  The  title  conveyed,  therefore, 
was  a  qualified  fee.  Whenever  the  event  might  occur 
upon  which  the  limitation  was  based,  the  estate  of  appel- 
lee would  immediately  cease.  Nevertheless,  until  the 
happening  of  that  event,  appellee  had  the  same  right  in, 
and  the  same  dominion  over,  the  estate  that  it  would 
have  had  had  there  been  no  limitation  whatsoever. 
"  Yet  while  the  estate  continues,  and  until  the  qualifica- 
tion upon  which  it  is  limited  is  at  an  end,  the  gi*antee 
has  the  same  rights  and  privileges  over  his  estate  as  if  it 
were  a  fee-simple."  State  v.  Brown^  27  N.  J.  Law,  13, 
20,  and  authorities  cited;  Tied.  Eeal  Prop.  §§  44,  281. 

As  Magnus  had  conveyed  his  entire  estate,  it  is  clear 
that  nothing  remained  to  him  which  he  could  convey  to 
Peabody,  unless  the  limitation  was  such  as  to  leave  him 
vested  with  an  estate  in  reversion  which  could  be  the 
subject  of  grant.    Such  reversion  could  not  exist,  how- 
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-ever,  unless,  from  the  nature  of  the  limitation,  it  appears 
that  the  event  upon  which  it  was  based,  in  the  nature  of 
things,  must  happen.  That  event  was  the  abandonment 
of  the  use  of  the  premises  for  school  purposes.  It  is 
manifest  that  such  an  event  might  never  occur.  The 
premises  might  always  be  used  for  the  purpose  for  which 
they  were  conveyed.  This  being  true,  Magnus  was  not 
vested  with  a  reversion,  or  an  estate  in  reversion,  and 
there  was  nothing  left  to  him  save  the  mere  ''  possibility 
of  a  reverter."  No  interest  in  the  estate,  therefore,  could 
pass  by  his  deed  to  Peabody,  and,  as  a  matter  of  coursei 
as  Peabody  took  nothing  he  could  convey  nothing,  either 
to  McGavocfc  or  to  the  appellant.  Whether  these  deeds 
might  not  operate  as  an  assignment  of  the  reversion  or 
the  possibility  of  reverter  it  is  unnecessary  to  determine. 
It  is  sufficient  to  say  that  they  did  not  convey  the  title 
or  vest  the  grantees  named  in  them  with  any  right  or 
interest,  either  present  or  contingent,  in  the  body  of  the 
land  itself.  Tied.  Real  Prop.  §  385;  2  Washb.  Real  Prop. 
739. 

It  follows,  therefore,  that  Peabody  was  without  au- 
thority to  grant  the  license  under  which  entry  was  made; 
that  his  conveyance  was  without  legal  force  or  effect; 
and  that  appellant  took  possession  of  the  premises  with- 
out right. 

When  appellant  entered  upon  the  land,  the  title  in  fee, 
and  the  exclusive  right  of  possession,  was  vested  in  ap- 
pellee. The  right  of  appellee  to  maintain  ejectment, 
therefore,  was  perfect.  That  right  was  not  lost,  unless 
the  conduct  of  its  officers  in  the  premises  was  such  that 
equity  and  good  conscience  would  require  that  the  value 
of  the  land  be  sued  for  instead  of  the  land  itself.  In 
other  words,  the  right  could  not  be  lost  except  by  estop- 
pel or  acquiescence  in  the  taking. 

It  is  undoubtedly  true,  when  a  railway  company  enters 
•upon  the  land  of  a  citizen,  even  though  such  entry  be 
^without  right,  and  constructs  thereon  its  road-bed,  that 
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after  the  railway  is  finished  and  is  being  used  by  the 
railway  company  in  the  conduct  of  its  business  as  a 
common  carrier,  and  in  the  discharge  of  its  duties  to  the 
public,  the  land-owner  will  not  be  permitted  to  maintain 
ejectment,  but  will  be  limited  to  a  recovery  of  the  value 
of  the  land,  if  it  appears  either  that  he  has  actually  ac- 
quiesced in  the  possession  of  the  railway  company,  or 
that  by  affirmative  acts,  laches  or  other  conduct  he  has 
placed  himself  and  the  railway  company  in  such  a  posi- 
tion as  to  make  it  inequitable  for  him  to  insist  upon  res- 
toration of  the  possession  of  the  land.  But,  to  maintain 
such  a  defense  to  the  action  of  ejectment,  the  evidence 
must  be  clear  and  decisive.  It  must  appear  that  the 
land-owner  did  actually  acquiesce  either  in  the  entry  or 
in  the  occupation  of  his  property.  If  this  does  not  ap- 
pear; if,  on  the  contrary,  the  entry  was  made  without 
the  consent  of  the  owner;  if  he  has  at  all  times  used 
reasonable  diligence  to  protect  his  property, —  then  the 
defense  of  estoppel  or  acquiescence  cannot  prevail.  The 
theory  that  a  man  may  be  deprived  of  his  property  for 
public  use,  by  the  operation  of  an  estoppel,  or  by  acqui- 
escence, is  based  upon  considerations  of  the  interest  of  the 
public  at  large. 

Although  the  interests  of  the  public  are  always  en- 
titled to  serious  consideration,  yet  the  taking  of  property 
for  public  use,  without  right,  cannot  be  justified,  nor  will 
the  owner  be  restricted  to  compensation  and  damages, 
when  he  has  at  all  times  insisted  upon  his  rights  in  the 
premises,  and  has  applied  to  the  courts  for  protection 
with  reasonable  diligence.  Lewis,  Em.  Dom.  §  648;. Mills, 
Em.  Dom.  (2d  ed.)  §§  140, 141;  Pickert  v.  Railway  Co.  25 
N.  J.  Eq.  816;  McAulay  v.  Railway  Co.  33  Vt.  311;  RaiU 
way  Co.  V.  Allen,  113  Ind.  581;  Railroad  Co.  v.  Solt- 
weddle,  36  Amer.  &  Eng.  E.  R.  Cases,  577. 

In  this  case  there  is  no  evidence  upon  which  an  estop- 
pel can  be  predicated,  or  from  which  acquiescence  can 
be  inferred.    In  June,  1887,  when  Peabody  assumed  au- 
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thority  to  grant  the  license  to  appellant  to  enter  upon  the 
premises,  he  wais  without  right  or  interest  in  the  land. 
When  appellant  entered  upon  the  land,  appellee  took  the 
steps  deemed  necessary  to  protect  the  property.  The 
oflficers  visited  Manning,  only  to  be  told  by  him  that  he 
had  a  right  of  way  from  Peabody,  and  that  he  would 
meet  them  at  a  future  day.  When  he  failed  to  do  this, 
the  property  was  fenced.  From  the  beginning  to  the 
end  of  the  transaction,  the  attitude  of  appellee  was  that 
of  protest,  and  never  that  of  acquiescence.  When  the 
road-bed  was  completed,  Manning  was  again  visited,  and 
told  the  terms  upon  which  appellee  would  yield  its  rights 
in  the  premises.  These  terms  he  refused  to  accept.  Ap- 
pellee then  brought  this  action,  which  it  had  an  un- 
doubted right  to  do.     The  judgment  is  affirmed. 


Richmond  and  Reed,  CO.,  concur. 

ted  in  tl 

Affirmed. 


Per  Curiam.    For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  is  affirmed. 


Mr.  Justice  Elliott  not  sitting. 


Meagher  et  al.  v.  Reed. 

MiNDio  CoPARTNEBSHip  — Statute  op  Frauds  Not  Involved  in  Ac- 
tion FOR  Settlement  of  Accounts  and  Distribution  of  Assets. 
When  the  business  of  a  partnership,  organized  to  lease  and  oper- 
ate a  mine  during  a  limited  period  for  the  sole  purpose  of  making 
a  profit  through  the  extracting  and  marketing  of  ores  therefrom, 
has  been  terminated  in  a  suit  brought  by  one  of  the  partners  to 
settle  the  partnership  accounts  and.distribute  the  partnership  profits 
and  other  assets,  no  interest  in  realty  is  involved.  In  such  case  the 
right  to  a  settlement  and  distribution  in  no  way  depends  upon  the 
legal  status  of  realty  under  the  statute  of  frauds. 

[Per  Reporter:  By  the  decision  of  this  case,  as  announced  by  the 
court  in  its  per  curiam,  some  of  the  legal  propositions  discussed  by 
Hr.  Commissioner  Pattison  are  left  undecided.] 
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Appeal  from  Distmct  Court  of  Lake  County. 

Messi^.  Teller  &  Orahooh  and  Joseph  W.  Taylor, 
for  appellants. 

Mr.  J.  B.  BiBSBLL,  for  appellee. 

Pattison,  C.  This  is  an  appeal  from  a  judgment  and 
decree  rendered  the  24:th  day  of  December,  1884:,  in  a  suit 
in  equity  brought  by  Clinton  Eeed,  the  appellee,  to  re- 
cover an  undivided  one-fourth  interest  in  a  leasehold 
•estate  in  a  certain  lode  mining  claim,  known  as  the 
"Felicia  Grace,"  situate  in  the  consolidated  ten-mile 
mining  district,  Summit  county,  Colorado,  and  for  anac- 
"Counting  of  the  proceeds  realized  by  the  appellants  in 
working  that  property. 

The  suit  was  predicated  upon  an  alleged  partnership 
agreement  between  appellants  and  three  other  persons, 
who  will  be  named  hereafter,  and  the  issues  presented  to 
this  court  are:  Firsts  whether  the  partnership  was  estab- 
lished by  the  evidence;  and,  second^  whether  such  evi- 
dence was  legal  and  competent. 

The  first  question  necessarily  involves  a  review  of  the 
evidence  taken  upon  the  trial.  In  the  consideration  of 
the  case,  only  so  much  of  the  bill  of  complaint  need  be 
recited  as  defines  the  contract  between  the  parties  and 
their  several  interests  in  the  property,  and  the  proceeds 
of  the  property  in  controversy.  It  is  alleged  that  in  the 
month  of  April,  1884,  the  defendant  J.  C.  Meagher,  the 
plaintiff  Clinton  Reed,  A.  A.  Smith,  and  John  Van  Avery, 
by  parol,  entered  into  an  agreement  of  copartnership, 
wherein  and  whereby  it  was  agreed  by  and  between  the 
said  several  parties  that  they  would  together  obtain  a 
lease  upon  the  property  known  as  the  '* Felicia  Grace" 
lode  mining  claim,  and,  after  obtaining  the  lease  of  said 
property  from  the  owners  thereof,  would  together,  as  an 
association  or  copartnership,  enter  upon  and  into  said 
mining  property,  and  prosecute  the  work  of  developing 
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and  extracting  the  ore  therefrom  under  and  by  virtue  of 
the  terms  of  said  lease,  for  the  joint  benefit,  profit  and 
advantage  of  said  several  partners.  That  by  the  terms 
of  said  agreement  the  interests  of  said  several  parties 
were  to  be  as  follows:  The  said  Eeed  was  to  be  and  be- 
come the  owner  of  one- fourth  thereof,  paying  his  pro- 
portion of  the  expense  of  working  and  developing  said 
claim,  and  working  it,  and  receiving  such  proportion  of 
the  profits  thereof.  That  the  said  Smith  was  to  own  and 
enjoy  in  hke  manner  one-fourth  and  the  said  Meagher 
one-fourth.  That  by  the  terms  of  said  agreement  so  en- 
tered into  between  the  parties  said  Meagher  was  to  pro- 
cure from  the  owners  of  the  property  the  lease  thereof 
in  his  own  name,  and  after  its  procurement  to  execute 
to  the  said  parties  proper  and  sufficient  transfer  and  as- 
signment of  their  interests  therein.  That  thereafter,  and 
in  the  said  month  of  April,  A.  D.  1884,  in  accordance  with 
the  said  terms  of  said  partnership  agreement  so  entered 
into  between  the  parties,  the  said  Meagher  procured  from 
the  owners  of  the  said  property,  in  his  own  name,  a  lease 
thereof,  for  the  period  of  eighteen  months  from  the  day 
of  its  execution.     That  said  lease  was  executed  by  the 

owners  of  said  property  on  or  about  the day  of  April, 

A.  D.  1884,  and  was  thereafter  duly  recorded  in  the 
office  of  the  recorder  of  deeds  in  Summit  county,  Colo- 
rado. 

It  is  then  alleged  that  after  the  execution  and  delivery 
of  the  lease,  Meagher,  on  behalf  of  the  copartnership, 
took  possession,  and  began  developing  the  property;  that 
complainant,  as  he  was  bound  to  do,  contributed  mate- 
rials and  funds  to  aid  in  the  prosecution  of  the  common 
enterprise.  It  is  unnecessary  to  state  the  other  allega- 
tions of  the  complaint,  such  allegations  being  such  as  are 
usually  found  in  a  suit  brought  between  partners  for  an 
accounting  and  distribution  of  partnership  property. 

The  answer  put  in  issue  the  allegations  of  the  com- 
plaint, and  interposed,  as  a  separate  defense,  the  statute 
Vou  XIV  —  22 
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of  frauds.  The  case  was  tried  to  the  court.  It  is  unnec- 
essary to  recite  the  findings  of  fact,  except  such  as  define 
the  relation  of  the  parties  to  each  other,  and  constitute 
the  basis  of  the  decree.  Such  findings  are  as  follows: 
"(1)  In  the  fore  part  of  April,  1884,  the  defendant  John 
C.  Meagher,  the  plaintiff,  Clinton  Reed,  A.  A.  Smith  and 
John  Van  Avery  formed  a  copartnership  for  the  purpose 
of  procuring  and  working  a  lease  on  the  Felicia  Grace 
mine,  situate  in  Summit  county,  Colorado;  that  each  of 
said  persons  was  to  own  an  undivided  one-fourth  inter- 
est in  said  lease  when  the  same  was  procured,  and  upon 
the  suggestion  of  the  defendant  Meagher  that  he,  being 
an  owner  of  the  property,  could  probably  procure  a  lease 
on  better  terms  than  others,  it  was  agreed  that  he  should 
procure  the  lease  in  his  own  name,  and  after  the  pro- 
curement thereof  should  transfer  to  the  other  parties 
their  respective  interests,  and  until  such  transfer  was 
made  that  he  should  hold  their  interests  in  his  own  name 
for  their  benefit.  (2)  That  some  time  about  the  24th  day 
of  April  the  lease  was  made,  and  on  the  26th  day  of 
April  Meagher  and  Patrick  Barker,  who  succeeded  to 
the  interest  of  Van  Avery  in  the  premises,  went  to  work. 
(3)  Intervening  the  time  when  the  agreement  was  made 
and  the  work  commenced.  Van  Avery  notified  Meagher 
that  he  would  not  be  able  to  take  his  interest  in  the 
lease.  Thereupon,  by  agreement  between  Meagher  and 
Barker  and  the  other  parties,  Barker  took  that  interest, 
an  undivided  one-fourth.  (4)  That  such  agreement  and 
transfer  was  made  prior  to  the  time  of  the  actual  execu- 
tion of  the  lease  itself.  (5)  That  on  the  26th  day  of 
April  work  was  commenced  under  the  lease  in  accord- 
ance with  the  terms  of  the  agreement  antecedently  made. 
That  thereafter,  on  the  27th  of  April,  as  had  been  agreed, 
the  defendant  Meagher  applied  to  A.  A.  Smith  to  furnish 
supplies  under  the  copartnership  arrangement.  That  on 
that  day  the  plaintiff.  Reed,  sent  Meagher  the  supplies 
asked  for,  amounting  to  the  extent  and  value  of  $13.05, 
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which  was  received  by  Meagher,  and  by  him  used  in  the 
prosecution  of  the  enterprise.  (6)  That  afterwards,  and 
about  the  1st  day  of  May,  Meagher  wrote  to  A.  A* 
Smith  for  $25,  to  be  used  in  the  payment  of  the  current 
expenses  of  the  prosecution  of  the  work.  That  the 
said  sum  so  applied  for  was  sent  to  him  by  the  check  of 
plaintiff,  Reed.  (7)  That  Meagher  thereafter,  and  until 
the  commencement  of  this  suit,  made  no  other  request 
or  application  to  Reed  for  other  supplies  or  money  to  be 
used  in  and  about  the  work.  (8)  That  it  was  agreed  at 
the  time  of  the  formation  of  the  original  copartnership 
arrangement  with  Meagher  that  the  several  parties  were 
to  contribute  whatever  supplies  and  money  might  be 
needed  in  the  prosecution  of  the  common  enterprise  only, 
and  whenever  they  should  be  called  for  by  Meagher  for 
their  proportion  of  the  expenses. "  The  other  facts  found 
by  the  court  do  not  appear  to  be  material  to  the  discus- 
sion of  the  case. 

By  the  twenty-third  finding  it  is  declared  that  the 
said  lease  will  by  its  terms  continue  until  October  24, 
1885;  that  there  has  been  opened  in  the  said  premises  a 
large  and  valuable  body  of  ore;  that  the  developments 
show  that  during  the  continuance  of  the  lease  there  will 
probably  be  taken,  mined  and  removed  from  the  said  prem- 
ises upwaixls  of  three  thousand  tons,  at  the  rate  at  which 
said  mine  is  now  being  worked;  and  that  the  ore  so  mined 
win  be  of  the  probable  value  of  $50  per  ton,  and  of  the 
net  value  of  upwards  of  $100,000,  of  which  the  said  Reed's 
share  will  be  about  $25,000. 

By  the  twenty-fourth  finding  it  is  declared  that  the 
said  Clinton  Reed  is  now  the  owner  of  an  undivided  seven- 
thirty-seconds  in  the  said  lease,  and  entitled  to  that  ex- 
tent to  share  in  the  benefits  and  advantages  accruing 
thereunder,  and  to  that  proportion  of  the  profits  of  all  the 
ores  mined;  and  that  he  is  entitled  to  occupy,  possess  and 
enjoy  the  said  premises  under  the  said  lease  with  the 
said  Meagher  and  the  other  defendants  interested  in  said 
lease. 
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If  these  findings  are  sustained  by  legal  and  competent 
evidence,  it  is  clear  that  the  judgment  and  decree  based 
upon  them  must  be  affirmed. 

It  is  first  necessary,  therefore,  to  determine  by  a  re- 
view of  the  entire  case  whether  the  findings  of  the  court 
are  warranted  by  the  facts  disclosed  and  established  by 
the  evidence.  The  evidence  tends  to  prove  that  for  some 
iime  prior  to  April  1,  1884,  the  appellant  J.  C.  Meagher 
was  one  of  the  owners  of  the  property  in  question.  The 
property  was  undeveloped  and  its  value  unknown.  A 
shaft  had  been  sunk  upon  the  premises  to  a  considerable 
depth,  but  no  valuable  deposit  of  mineral  had  been  found. 
In  an  adjoining  property,  known  as  the  "  Robinson  Lode 
Mining  Claim,"  a  deposit  of  mineral  had  been  discovered 
some  time  before,  the  dip  or  direction  of  which  was  to- 
wards the  **  Felicia  Grace."  Meagher  having  learned  of 
this  discovery,  and  believing  that  the  same  deposit  or  a 
continuation  of  it  might  be  found  within  the  territory  of 
the  property  named,  became  desirous  of  securing  a  lease 
from  his  co-owners  for  the  purpose  of  developing  the 
property  and  ascertaining  whether  this  deposit  of  mineral 
could  be  found.  Being  without  means  it  was  essential 
for  him  to  associate  others  with  him  to  aid  in  the  enter- 
prise. Some  time  in  the  month  of  March,  1884,  Meagher 
met  at  Leadville  one  Dr.  A.  A.  Smith,  and  had  some  con- 
versation with  him  in  relation  to  the  matter.  He  suc- 
ceeded in  interesting  Smith,  and  obtained  from  him  a 
promise  that  he  would  undertake  to  pay  one-fourth  of 
the  expense  of  developing  the  property  if  a  lease  was  ob- 
tained, in  consideration  of  the  transfer  to  him  of  an 
undivided  one-fourth  interest  in  the  lease  when  it  was 
made.  In  this  conversation  it  appears  that  Smith  sug- 
gested that  Clinton  Reed  would  also  take  a  quarter  inter- 
est and  pay  one-fourth  of  the  expenses.  Before  the  lease 
was  actually  obtained  a  definite  understanding  was  ar- 
rived at  between  Meagher,  Smith  and  Reed  that  Reed 
and  Smith  would  each  pay  one-fourth  of  the  expense 
of  developing  the  property,  in  consideration  of  which 
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Meagher  undertook  to  transfer  to  each  of  them  an  undi- 
vided one-fourth  interest  in  the  lease  when  obtained. 
At  about  this  time  Meagher  had  some  conversation  with 
one  John  Van  Avery  in  relation  to  the  property.  Van 
Avery  then  thought  that  he  might  also  be  able  to  take 
an  interest  in  the  property,  and  undertook  to  furnish  an 
engine  to  be  used  in  its  development,  in  consideration  of 
the  transfer  to  him  of  a  one-fourth  interest  if  the  lease 
should  be  obtained.  The  remaining  one-fourth  was  to  be 
held  by  Meagher,  in  consideration  of  his  obtaining  the 
lease  and  giving  his  time  and  labor  to  the  working  of 
the  property.  Before  Meagher  succeeded  in  obtaining 
the  lease  Van  Avery  decided  that  he  would  not  interest 
himself  in  the  enterprise,  and  so  notified  Meagher. 
Thereupon  one  Patrick  Barker  became  interested  to  the 
extent  of  one-quarter,  but  upon  what  terms  the  record 
does  not  clearly  disclose.  After  these  conversations  were 
had  with  the  several  parties  named  Meagher  succeeded 
in  obtaining  a  lease  of  the  property  for  the  term  of 
eighteen  months.  The  lease  is  in  form  a  mining  lease, 
and  bears  date  April  26,  1884.  It  was  made  by  John  A. 
Hall,  Jr.,  Martin  Warner,  Henry  Woodford,  James  Dor- 
land,  George  McClusky,  J.  W.  Woodford,  C.  F.  Wood- 
ford, W.  N.  Clark,  C.  H.  Pierce  and  A.  W.  Etter,  as 
lessors,  and  John  C.  Meagher,  as  lessee.  No  money  was 
expended  by  Meagher,  or  by  any  of  the  parties,  to  obtain 
the  lease.  No  rental  is  reserved  by  the  lease,  except  that 
by  its  terms  the  lessee  covenanted  to  pay  to  the  lessors, 
as  royalty,  fifteen  per  cent,  of  the  price  paid  or  contracted 
to  be  paid  for  any  ore  extracted  from  the  claim. 

After  the  execution  and  delivery  of  the  lease  it  appears 
to  have  been  delivered  by  Meagher  to  Smith,  who  seems 
to  have  retained  it  for  a  considerable  time.  It  was  re- 
corded in  the  office  of  the  clerk  and  recorder  of  Summit 
county,  Colorado,  May  20, 1884.  After  the  lease  was  se- 
cured Meagher  and  Patrick  Barker  immediately  entered 
into  the  possession  of  the  property,  and  began  the  work 
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of  development.  The  relation  of  the  parties  as  discloserl 
by  the  record  at  this  time  was  clearly  defined.  There 
seems  to  be  no  uncertainty  as  to  the  intention  of  the 
parties  in  the  premises.  The  lease  had  been  acquired  as 
contemplated  by  the  several  parties  in  interest,  and  ap- 
parently in  consummation  of  the  understanding  and 
agreement  which  had  been  entered  into  between  them. 
When  Meagher  and  Bai'ker  began  the  work  of  develop- 
ment there  seem  to  have  been  four  parties  interested, 
and  their  respective  interests  seem  to  have  been  equal. 

Attention  is  now  called  to  so  much  of  the  evidence  as 
relates  to  the  conduct  of  the  parties  under  the  agreement 
after  possession  was  taken  of  the  mine.  On  April  27, 
1884,  the  day  after  the  date  Of  the  lease,  Meagher  ad- 
dressed a  letter  to  Smith  as  follows:  '^Robinson,  April 
27,  1884.  A.  A.  Smith,  Esq.:  I  started  to  work  yester- 
day in  the  sixty-foot  shaft.  I  find  by  the  Robinson  mine 
maps  that  the  mineral  in  their  tunnel  is  going  straight 
for  the  Felicia  Grace.  I  was  in  to  see  the  new  strike, 
and  I  think  it  is  going  to  be  as  big  an  ore-shoot  as  the 
old  one.  It  is  ten  feet  high,  and  can't  tell  how  wide. 
John  Hall  was  here  and  signed  one  copy  of  the  lease. 
The  other  he  will  sign  and  send  back.  Sent  it  to  him 
three  or  four  days  ago.  I  have  taken  this  man  Barker 
in.  He  is  working  with  me  here.  I  will  have  to  put  on 
another  man.  It  will  take  three  men  to  work  this  shaft. 
It  is  only  about  one  hundred  and  twenty-five  feet  from 
the  Robinson  mineral,  so  I  think  we  will  get  it  in  forty 
feet  more,  and  if  the  water  don't  stop  us  I  think  we  will 
be  able  to  get  there  in  thirty  days.  If  we  get  water  we 
will  have  to  put  up  an  engine.  The  snow  is  four  or  five 
feet  deep,  so  we  will  have  a  hard  time  to  get  an  engine 
here.  If  you  see  Van  Avery  tell  him  not  to  go  to  any 
expense  until  he  hears  from  me  that  other  arrangements 
might  be  made.  If  you  and  Mr.  Reed  take  half  of  the 
lease  there  will  be  no  interest  left  for  Van.  George  and 
I  took  one-eighth  each,  and  Barker  one-fourth.     John 
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Hall  says  he  can't  take  an  interest,  as  he  is  hard  run  for 
money.  I  wish  you  would  send  me  ten  pounds  of  giant 
powder:  two  hundred  feet  fuse;  one  box  giant  caps;  one 
box  candles;  two  hammer  handles;  two  picks.  Please 
send  the  bill.    Yours,  respectfully,  John  C.  Meagher." 

Between  April  27th  and  May  10th  Meagher  addressed 
a  letter  to  Smith,  asking  him  for  $25  to  pay  expenses. 
The  letter  was  presented  to  Reed,  who  immediately  gave 
his  check  for  $25,  which  was  sent  to  Meagher,  inclosed 
in  the  following  letter:  "Leadville,  Colo.,  May  10,  1884. 
My  dear  John:  Yours  reached  me  to-day,  and  I  hand  you 
herewith  Clint's  check  for  amount  called  for.  I  hope 
you  will  catch  on  to  some  pay  soon.  I  will  back  you  up 
to  the  best  of  my  ability  till  I  get  some  money  which  I 
am  looking  for  every  day.  I  will  try  to  get  up  to  see 
you  some  time  next  week.  Do  the  best  you  can,  and 
write  me  any  new  developments  in  the  meantime.  Clint 
has  no  faith  in  the  thing,  but  if  we  find  some  then  he 
will  have  more  faith.    Yours  truly,  A.  A.  Smith." 

The  supplies  above  mentioned  were  purchased  by  Reed, 
and  sent  about  May  3d.  On  that  day  Smith  wrote  Mea- 
gher as  follows:  "Leadville,  May  3,  1884.  My  dear 
John:  Yours  reached  me  on  Tuesday,  and,  owing  to  the 
excitement  of  the  convention,  was  not  attended  to  at 
once,  and  Clint  struck  out  for  Denver,  and  only  returned 
this  morning,  when  I  proceeded  to  bounce  him  rough- 
shod, and  have  ordered  the  supplies,  which  will  probably 
not  reach  you  before  Monday.  As  the  express  company 
will  not  take  powder,  it  will  have  to  go  by  freight.  Clint 
and  I  take  one-half  of  it.  I  think  I  will  have  plenty  of 
money  in  a  few  days,  and  will  not  hesitate  doing  all  in 
my  power  to  push  the  work,  and  will  not  have  to  run 
Clint  down  every  time  anything  is  to  be  done.  I  regret 
the  delay  in  your  first  order.  You  know  I  have  always 
been  prompt  in  our  operations  together  heretofore.  Let 
me  hear  from  you.     Smth." 

About  the  last  of  May  it  became  necessary  to  obtain 
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an  engine  on  account  of  trouble  with  water.  Meagher 
left  the  mine  and  came  to  Leadville,  and  had  some  con- 
versation with  Reed  in  regard  to  this  matter.  Reed 
mentioned  one  or  two  engines  which  he  thought  he  could 
obtain,  but  no  definite  arrangement  was  made.  Meagher 
had  an  account  showing  the  amount  which  had  been 
expended  in  labor  and  supplies  up  to  that  time  in  the  de- 
velopment of  the  property.  The  amount  was  $285.60, 
and  the  share  of  Reed  was  stated  to  be  $71.40,  less  the 
$38.05  he  had  heretofore  paid.  Reed  inquired  of  Meagher 
at  the  time  whether  he  wished  him  to  pay  the  balance 
then  due  from  him,  to  which  Meagher  replied  that  b© 
did  not,  as  Reed  would  be  compelled  to  incur  expense  in 
obtaining  and  sending  the  engine  to  Robinson.  No  en- 
gine was  obtained  by  Reed  at  any  time.  On  June  7th 
Meagher  addressed  the  following  letter  to  him:  ''C.  Reed, 
Esq.,  Leadville,  Colo. —  Dear  Sir:  I  have  written  to  Dr. 
Smith  to  know  what  you  have  done  about  the  engine, 
and  have  not  received  answer.  It  is  about  time  that  we 
had  this  shaft  down,  as  the  Robinson  company  is  run- 
ning an  incline  towards  us  night  and  day.  Write,  and 
let  me  know  what  you  can  do.  Youi-s  respectfully, 
J.  C.  Meagher."  This  letter  was  received  by  Reed,  but 
was  not  answered.  June  9,  1884,  the  following  letter 
was  addressed  to  Meagher  by  Smith:  '*  Dear  John:  I  saw 
Clint  a  minute  on  Saturday,  and  I  have  not  seen  him ' 
since.  Just  now  learned  that  he  went  to  Denver  last 
night  again,  and  will  not  return  until  Tuesday  or  Friday. 
I  don't  think  that  he  wants  to  do  anything,  or  that  he 
means  to.  The  question  is  as  to  what  we  can  do  under 
the  circumstances.  I  am  still  unable  to  do  anything  of 
myself,  and  if  Clint  won't  do  anything  that  seems  to 
cook  my  goose  till  I  am  in  a  position  to  act  for  myself. 
If  you  can  sell  us  out  you  had  better  do  so,  and  I  will 
make  Clint  surrender.  I  have  received  no  money  yet, 
and  of  course  cannot  tell  when  I  will.  No  man  can  re- 
gret my  circumstances  more  than  I  do  myself,  for  I  be- 
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lieve  it  to  be  a  good  thing.    Would  like  to  hold  on. 
Yours  truly,  Smith." 

It  does  not  appear  that  Reed  had  any  knowledge  that 
a  letter  of  this  tenor  had  been  written  by  Smith,  or  that 
he  had  authorized  or  suggested  that  any  sale  of  his  in- 
terest should  be  made.     June  14th  another  letter  was 
addressed  by  Meagher  to  Reed,  as  follows:   *'Dear  Sir: 
Not  hearing  from  you,  I  have  made  an  arrangement  for 
an  engine  which  will  answer  for  the  present.    I  received 
a  letter  from  Dr.  Smith  saying  he  would  have  to  give  up 
his  interest.     I  am  very  sorry  that  he  can't  carry  his  in- 
.  terest,  as  I  think  it  is  a  good  lease  and  must  stop  the 
Robinson  company  from  going  through  to  the  Champion 
ground.     Mr.  Hall  is  here  and  will  take  an  interest  in  the 
lease,  and  I  would  like  to  know  what  you  intend  to  do. 
I  am  not  going  to  give  up  after  spending  what  I  have. 
Hoping  to  hear  from  you  soon,  I  am  very  truly  y'ours, 
J.  C.  Meagher.    P.  S.  Please  tell  Dr.  Smith  to  send  the 
lease  to  me.    J.  C.  M."    This  letter  was  not  received  by 
Reed  until  some  time  in  July,  nor  until  after  a  large  body  of 
mineral  had  been  discovered  in  the  property.    It  appears 
that  he  was  absent  continuously  from  Leadville,  on  pro- 
fessional business,  from  about  June  16th  until  some  time 
in  July.    June  16th  Smith  wrote  the  following  letter  to 
Meagher:  "Dear  John:   I  finally  had  an  interview  with 
Clint,  and  he  don't  seem  inclined  to  do  anything  at  all, 
and  tells  me  to  sell  the  thing  out;  and  if  I  could  do  so  for 
enough  to  pay  what  we  owe  I  would  be  glad  to  have  you 
do  it.    I  have  not  received  any  money  yet.     Would  be 
very  glad  to  stay  in  and  put  up,  but  I  don't  see  how  I 
can  at  present.     Clint  is  going  east  soon — liable  to  leave 
on  any  train — to  be  gone  a  week  or  two.     Can  you  see 
any  chance  to  do  anything?    Let  me  hear  from  you  at 
once.    Smith." 

In  relation  to  this  letter  Reed  testified  that  he  never 
had  the  interview  with  Smith  mentioned,  and  that  he 
never  authorized  Smith  to  direct  Meagher  to  sell  his  in- 
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terest  in  the  property.  On  June  12,  1884,  Meagher  ad- 
dressed the  following  letter  to  Barker:  *'P.  Barker,  Esq., 
Leadville,  Colo. —  Dear  Sir:  I  have  been  working  on  the 
lease  since  I  returned,  fixing  for  an  engine,  but  the  engine 
has  not  been  shipped  yet,  and  there  is  no  telling  when  it 
will.  The  doctor  did  not  get  his  money  yet,  and  is  unable 
to  pay  his  part.  I  was  to  see  Rice's  engine  yesterday,  but 
it  can't  be  got  out  of  the  snow  for  two  or  three  weeks 
yet;  so  the  only  thing  I  can  do  is  to  work  the  shaft  by 
hand  until  I  can  get  an  engine  of  some  one  here,  as  we 
can't  get  the  one  in  Leadville  without  paying  for  it,  and 
that  we  can't  do  at  the  present  time.  The  water  is  about 
twenty  feet  from  the  top  of  the  shaft,  but  I  think  we  can 
hoist  it  out  in  three  or  fom*  days,  and  then  we  may  be 
able  to  keep  it  down  easier  than  when  we  worked  it  be- 
fore. I  would  like  to  hear  from  you  as  to  what  you  think 
of  the  situation,  and  if  j'ou  are  coming  back  to  work,  or 
what  you  intend  to  do.  You  know  I  must  work  or  give 
up  the  lease.  I  can  get  men  here  who  will  work  for  $3 
a  day,  but  they  must  be  paid  at  the  end  of  each  week  or 
they  will  not  work.  Or  their  pay  must  be  guarantied 
by  some  responsible  person.  Hoping  to  hear  from  you 
soon,  I  am  very  truly  yours,  J.  0.  Meagher."  Smith 
never  contributed  any  part  of  his  share  of  the  expenses. 
After  June  14th,  the  date  of  his  last  letter,  he  seems  to 
have  reUnquished  all  interest  in  the  enterprise.  Barker 
worked  twenty-eight  and  one-half  days,  and  then  left  the 
property  and  never  returned.  He  appears  to  have  trans- 
ferred his  interest  to  John  A.  Hall,  one  of  the  appellants. 
After  the  conversation  between  Reed  and  Meagher  in 
May,  no  demand  appears  to  have  been  made  upon  Reed 
for  money  or  supplies.  No  communication  seems  to 
have  been  had  between  them  except  the  two  letters  of 
June  7th  and  June  14th,  in  which  Meagher  asks  Reed 
what  he  is  going  to  do  in  relation  to  the  engine.  Neither 
does  it  appear  that  Reed  ever  offered  to  contribute  either 
money  or  supplies  after  that  conversation  was  had.    As 
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has  already  been  stated,  he  was  absent  from  Leadville 
during  the  greater  part  of  June  and  July,  and  had  no 
knowledge  of  the  transactions  in  relation  to  the  property 
hereinafter  mentioned.  It  seems  to  have  been  his  un- 
derstanding at  the  time  this  conversation  was  had  that 
there  was  so  much  snow  at  the  mine  that  an  engine 
could  not  be  shipped  at  that  time,  and  that  Meagher 
should  return  to  the  property  and  perform  the  work 
necessary  to  prevent  a  forfeiture  of  the  lease,  as  by  its 
terms  the  suspension  of  the  work  for  ten  days  would 
work  such  a  forfeiture. 

It  further  appears  that  after  receiving  the  letter  from 
Smith  of  June  16th  Meagher  began  to  dispose  of  interests 
in  the  property.  On  June  14th  he  made  an  arrangement 
with  Samuel  Rice  and  L.  C.  Swain  to  lease  an  engine, 
for  which  he  was  to  pay  $25  per  month.  Afterwards, 
on  July  1st,  being  unable  to  pay  the  rental  of  the  engine, 
he  transferred  an  eighth  interest  in  the  lease  to  Rice  and 
Swain  for  the  use  of  the  engine  and  other  considerations. 
Other  interests  were  transferred  by  him  for  small  sums 
of  money  and  labor.  In  July  a  very  large  and  valuable 
deposit  of  mineral  was  uncovered.  When  Reed  re- 
turned to  Leadville  he  demanded  his  interest  in  the  lease 
and  in  the  proceeds  of  the  property,  which  was  refused. 
Thereupon  this  suit  was  brought. 

Upon  the  foregoing  statement  the  first  question  natu- 
rally presented  is  whether  a  copartnership  was  ever 
actuaUy  entered  into  between  Meagher,  Reed,  Smith  and 
Van  Avery,  as  declared  by  the  court  below  by  the  first 
finding.  A  marked  distinction  exists  in  law  between  an 
agreement  to  enter  into  the  copartnership  relation  at  a 
future  day  and  a  copartnership  actually  consummated. 
It  is  an  elementary  principle  that  a  partnership  in  fact 
cannot  be  predicated  upon  an  agreement  to  enter  into  a 
copartnership  at  a  future  day  unless  it  be  shown  that 
such  agreement  was  actually  consummated.  In  the 
language  of  the  text-books,  the  partnership  must  be 
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*' launched."  To  constitute  the  relation,  therefore,  the 
agreement  between  the  parties  must  be  an  executed 
agreement.  So  long  as  it  remains  executory  the  part- 
nership is  inchoate,  not  having  been  called  into  being  by 
the  concerted  action  necessary  under  the  partnerahip 
agreement.  It  is  undoubtedly  true  that  a  partnership  in 
prcesenti  may  be  constituted  by  an  agreement  if  it  ap- 
pears that  such  was  the  intention  of  the  parties.  But 
where  it  expressly  appears  that  the  arrangement  is  con- 
tingent, or  is  to  take  effect  at  a  future  day,  it  is  well 
settled  that  the  relation  of  partners  does  not  exist,  and 
that,  if  one  or  more  of  them  refuse  to  perform  the  agree- 
ment, there  is  no  remedy  between  the  parties  except  a 
suit  in  equity  for  sjjecific  performance  or  an  action  at  law 
for  the  recovery  of  damages,  should  any  be  sustained. 
It  is  clear,  therefore,  that  the  first  finding  of  the  court, 
to  the  effect  that  the  parties  named  entered  into  a  copart- 
nership for  the  purpose  of  acquiring  the  property  in  con- 
troversy, and  engaging  in  a  mining  enterprise  thereon, 
is  unsustained  by  the  evidence  and  unsupported  by  the 
law.  At  best,  the  negotiations  had  between  these  parties 
constituted  but  an  undertaking  on  their  part  to  enter 
into  a  joint  relation  upon  the  terms  proposed,  if  Meagher 
should  obtain  a  lease  satisfactory  to  them.  The  several 
parties  named  having  never  undertaken  the  project  to- 
gether, Van  Avery  having  decided  to  withdraw,  it  fol- 
lows that  as  between  them  the  partnership  relation  nevei* 
existed.  1  Bates,  Partn.  §  78;  Wilson  v.  Campbell^  5 
Gilman,  383;  Pars.  Partn.  6. 

Appellants'  counsel  claim  that  the  finding  of  the  court 
declaring  that  Meagher,  Eeed,  Smith  and  Van  Avery 
entered  into  a  copartnership  is  unsustained  by  the  evi- 
dence; that  the  second  finding,  that  Barker,  by  consent 
of  the  parties,  succeeded  to  the  interest  of  Van  Avery, 
is  in  legal  effect  a  finding  that  a  partnership  agreement 
was  made  and  a  partnership  relation  entered  into,  dif- 
ferent from  that  alleged  in  the  complaint  as  the  basis 
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of  the  action,  and  that  there  was,  therefore,  a  fatal 
variance  between  the  complaint  and  the  proof.  This 
proposition  is  predicated  upon  the  principle  that  the  re- 
linquishment or  transfer  of  his  interest  by  a  partner 
works  a  dissolution  of  .the  partnership.  This  contention 
is  based  upon  the  additional  assumption  that  the  part- 
nership alleged,  the  partnership  proved,  if  any,  and  the 
partnership  found  by  the  court  was  a  general  partner- 
ship, and  subject  to  all  of  the  legal  and  equitable  principles 
incident  to  a  commercial  partnership  of  the  usual  charac- 
ter. Admitting  this  to  be  true,  it  does  not  follow  upon 
the  facts  proven  that  the  withdrawal  of  Van  Avery  from 
the  agreement  could  have  produced  the  result  for  which 
appellants  contend.  The  mere  refusal  of  a  party  to  per- 
form an  executory  agreement  and  to  enter  into  the  part- 
nership relation  cannot  effect  a  dissolution^  nor  be 
followed  by  any  of  the  legal  consequences  of  a  dissolu- 
tion, for  the  reason  that  an  executory  contract  of  this 
nature  does  not  constitute  a  partnership.  Until  the 
partnership  agreement  is  consummated  any  one  of  the 
parties  may  refuse  to  enter  upon  its  performance,  and 
such  refusal  will  simply  subject  him  to  an  action  for 
damages.  It  follows,  therefore,  that  before  the  agree- 
ment is  actually  executed  one  party  may  withdraw  with 
the  consent  of  the  others  and  another  be  substituted  in  his 
place.  The  fact,  therefore,  that  the  first  finding  of  the 
court  is  not  warranted  by  the  evidence  is  not  material 
unless  it  can  be  said  that  the  fact  that  the  complaint  al- 
leged a  partnership  between  Meagher,  Eeed,  Smith  and 
Van  Avery,  while  the  proof  established  only  an  execu- 
tory agreement  between  them  from  which  Van  Avery 
withdrew  and  in  which  Barker  was  substituted,  was  such 
a  fatal  variance  as  to  require  that  the  judgment  be  re- 
versed. Upon  this  proposition  very  little  need  be  said. 
It  does  not  appear  that  the  question  was  ever  raised  ex- 
cept in  this  court.  Such  variance  is  not  assigned  for 
error.    Proof  of  the  facts,  upon  which  the  second  find- 
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ing  of  the  court  was  predicated,  was  not  objected  to  ex- 
cept upon  the  ground  that  such  proof  was  incompetent 
under  the  statute  of  frauds.  This  question,  therefore, 
may  be  passed  without  further  consideration. 

The  second  question  suggested  is  whether  a  partner- 
ship relation  between  Meagher,  Reed,  Smith  and  Barker 
was  established  by  the  evidence,  and,  if  so,  what  was  its 
nature?  The  lease  bears  date  April  26,  1884,  and  seems 
to  have  been  executed  about  that  time.  Prior  to  this 
time  a  clear  understanding  existed  between  Meagher, 
Reed  and  Smith  as  to  the  enterprise  and  their  relations 
and  interests  in  it.  It  was  settled  that  Reed  should  take 
and  carry  the  burden  of  an  undivided  one-fourth  interest. 
The  interest  of  Smith  appears  to  have  been  the  same. 
In  the  letter  of  April  27th  addressed  by  Meagher  to 
Smith  it  is  stated  that  Barker  was  to  have  one-fourth. 
It  appears  that  Barker  and  Meagher  went  to  the  prop- 
erty together  and  began  work,  and  that  after  this  time 
Hall  came  to  Robinson  and  signed  the  lease.  At  the 
time  the  enterprise  was  set  on  foot,  and  prior  to  the  exe- 
cution of  the  lease,  the  four  parties  named  seem  to  have 
undertaken  to  acquire  a  lease  of  the  property  in  question, 
and  to  develop  and  work  the  same  for  the  purpose  of 
extracting  the  mineral  therefrom,  and  to  pay  the  ex- 
penses and  share  the  profits,  if  any,  in  accordance  with 
their  respective  interests  therein.  That  this  arrangement 
constituted  a  partnership  between  the  parties  cannot  be 
doubted.  What  was  the  nature  of  the  partnership? 
Was  it  a  general  partnership,  and  subject  to  all  the  in- 
cidents and  principles  of  the  law  of  partnership,  or  was 
it  a  mining  partnership,  as  defined  in  the  text- books  and 
by  the  authorities? 

In  England  and  in  America  the  operation  of  mines  has 
long  been  considered  a  species  of  trade.  The  nature  of 
the  business,  and  particularly  the  necessity  for  the  con- 
tinuous operation  of  mines,  the  practical  impossibility  of 
each  owner  acting  independently,  and  the  consequent 
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necessity  of  community  of  interest  in  the,  conduct  of  the 
business,  have  induced  a  careful  consideration  by  the 
courts,  in  the  many  cases  which  have  arisen,  of  the  prin- 
ciples of  law  and  equity  properly  and  legally  applicable 
to  the  business  of  mining,  and  the  relation  of  mine- 
owners  to  each  other.  The  result  has  been  the  applica- 
tion to  the  relation  of  co-ownei's  of  mines,  at  least  while 
engaged  in  their  joint  operations,  of  the  principles  of 
partnership  law  so  far  as  such  application  has  been  essen- 
tial to  the  successful  prosecution  of  mining  operations, 
and  the  protection  of  the  rights  and  interests  of  the  par- 
ties as  between  themselves  and  towards  third  persons. 
In  law  the  owners  of  mines  hold  their  property  as  joint 
tenants  or  tenants  in  common,  and  not  as  partners.  The 
courts  in  applying  the  principles  of  the  law  of  partner- 
ship to  the  i-elation  of  such  owners,  when  conducting 
mining  operations  upon  their  property,  have  departed 
from  the  principles  of  the  law  of  co-tenancy  only  so  far 
as  the  nature  of  the  business  and  the  rights  and  interests 
growing  out  of  the  business  and  the  remedies  for  their 
enforcement  and  protection  have  seemed  to  require.  For 
this  reason  a  mining  partnership  has  been  usually,  if  not 
always,  considered  and  treated  as  a  particular  and  not  a 
general  partnership.  It  is  undoubtedly  a  general  rule 
that  when  two  or  more  persons  acquire  mining  property 
solely  or  principally  for  the  purpose  of  extracting  the 
ores,  in  the  absence  of  an  express  intention  to  enter  into 
a  general  commercial  partnership  in  the  conduct  of  their 
mining  operations,  the  relation  existing  between  them  in 
the  transaction  of  their  common  business  is  a  mining 
partnership,  and  not  a  general  partnership.-  1  Bates, 
Partn.  §  163. 

In  this  case  the  principal  if  not  the  sole  object  of  ob- 
■  taining  the  lease  of  the  **  Felicia  Grace  "  was  the  extrac- 
tion of  ores  from  the  property.   It  is  clainied  by  appellants 
that  the  partnership  alleged  in  the  complaint  and  found 
by  the  court  is  a  general  or  commercial  partnership, 
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which  would  be  necessarily  dissolved  by  the  transfer  of 
the  interest  of  any  one  of  the  parties.  It  is  clear  that 
this  position  is  untenable  unless  the  evidence  clearly  es- 
tabUshes  the  fact  that  it  was  the  intention  of  the  parties 
to  enter  mto  such  a  relation.  That  there  is  no  such  evi- 
dence is  apparent.  Neither  is  there  any  fact  or  circum- 
stance upon  which  the  conclusion  that  such  was  the 
intention  of  the  parties  can  be  predicated.  The  relation, 
therefore,  between  Meagher,  Reed,  Smith  and  Barker, 
when  the  lease  was  obtained  and  at  the  time  and  after 
the  work  was  begun,  was  that  of  a  mining  partnership, 
the  members  of  which  were  changed  from  time  to  time 
as  the  work  went  on.  In  Collier  on  Mines  (star  page  88) 
it  is  said:  *' A  question  of  some  nicety  sometimes  arises 
whether  persons  working  mines  are  trading  partners  or 
mere  joint  occupiers  of  the  land,  using  the  minerals  as 
part  of  its  produce.  The  result  of  the  cases  on  this  sub- 
ject (some  of  which  are  somewhat  conflicting)  may  bo 
stated  to  be  that  this  question  will  turn  on  the  consider- 
ation whether  the  land  be  obtained  wholly  or  principally 
for  the  purpose  of  trading  in  the  ore,  or  whether  the 
selling  of  the  ore  be  only  incidental  or  appurtenant  to 
the  occupation  of  the  land.  Where,  however,  compa- 
nies of  adventurers  have  been  formed  for  the  purpose 
of  mining,  and  obtained  leases  either  of  the  land  or  the 
minerals,  or  license  to  work  in  pursuance  of  that  object, 
the  courts  of  equity  have  long  since  recognized  such  as- 
Fociations  as  a  species  of  trading  partnership."  Again, 
at  page  89,  it  is  said:  **The  dissolution  of  partnerships 
so  numerous  by  death,  bankruptcy,  outlawry,  or  felony 
of  any  one  partner,  would  have  been  incompatible  with 
that  continuous  working  of  a  mine  which  is  necessary  to 
success.  It  would  have  been  highly  inconvenient  if  no 
partner  had  been  allowed  to  part  with  his  share  without 
the  consent  of  each  of  his  copartner.  Moreover,  the 
spirit  of  speculation  and  adventure,  without  which  con- 
cerns  so  hazardous  as  those  of  mining  would  seldom  b(' 
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commenced  or  persevered  in,  and  the  fluctuating  nature 
of  the  property,  indicated  the  expediency  of  a  ready 
transferability  of  shares.  Again,  it  would  have  been 
somewhat  hard  upon  the  mining  adventurer  if  each  of 
his  associates,  whom  he  had  not  the  means  of  selecting, 
had  power  to  bind  him  by  engagements  with  the  public 
as  extensive  as  those  of  partners  in  ordinary  trading 
concerns.  Accordingly,  mining  partnerships  were  early 
recognized  as  differing  from  ordinary  trading  partner- 
ships in  not  being  founded  on  delectus  per^once,  from 
which  principle  the  rights  and  obligations  of  ordinary 
trading  partners  are  mainly  derived.  It  w^as  decided, 
after  many  doubts,  that  the  mining  partner  had  a  right 
either  to  relinquish  or  transfer  his  share  without  the 
consent  of  his  copartners,  and  that  upon  his  death  or 
bankruptcy  the  law,  instead  of  dissolving  the  partner- 
ship, would  transfer  it  to  his  executors  or  assignees,  and 
the  power  of  partners  to  bind  each  other  by  engage- 
ments entered  into  with  non-partners  were  restricted." 
Finally,  the  author,  after  reviewing  numerous  cases,  at 
page  125  says:  '*The  result  of  the  foregoing  cases  may 
perhaps  be  thus  shortly  stated:  That  a  mining  company 
is  a  trading  partnerehip,  a  share  of  which  may  be  ac- 
quired without  such  a  conveyance  as  is  necessary  to  pass 
an  interest  in  land;  that  it  differs  from  ordinary  trading 
partnerships  in  not  being  founded  on  the  delechis  per- 
soncBy  a  difference  which  limits  the  powers  of  mining 
partners;  that  the  mere  constitution  of  such  a  company 
is  no  evidence  of  an  implied  authority  from  one  partner 
to  another  to  pledge  his  credit  by  drawing  bills  of  ex- 
change or  borrowing  money,  even  on  the  greatest  emer- 
gency; that  such  constitution  is,  however,  evidence  for 
the  jury  of  authority  to  order  necessaries  on  credit;  that, 
wherever  there  is  any  question  for  the  jury  of  implied 
authority,  either  to  a  mere  partner  or  to  a  manager,  the 
proper  direction  to  them  is  to  consider  whether  it  be 
Vol.  XIV— 28 
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proved  that  such  authority  is  necessary  to  the  carrying 
on  of  the  concern  or  usual  in  similar  concerns." 

These  principles  have  been  recognized  again  and  again 
by  the  courts  of  England  and  this  country.  Crawshay 
V,  Maule,  1  Swanat.  495;  Fereday  v,  WightwicTc,  1  Russ. 
&  M.  45;  Williams  v.  Attenborough,  1  Turn.  &  R.  70; 
Dickinson  v.  Valpy,  10  Barn.  &  C.  128;  Colly.  Partn. 
§§  801,  808;  1  Bates,  Partn.  §  163;  Charles  v.  Eshleman, 
5  Colo.  107;  Manville  v.  Parks,  7  Colo.  128^  Skillman  v. 
Lachmany  23  Oal.  1Q9 ]  Duryea  v.  Burt,  28  Cal.  569; 
Kahn  v.  Smelting  Co,  102  U.  S.  641;  Bissell  v.  Foss,  114 
U.  S.  252,  260;  Rock.  Mines,  574;  Lamar  v.  Hale,  79  Va. 
147. 

The  cases  cited  not  only  clearly  define  the  nature  of  a 
mining  partnership,  and  distinguish  such  a  partnership 
from  a  general  partnership,  but  they  also  show  that,  ex- 
cept in  the  particulai-s  mentioned,  the  affairs  of  a  min- 
ing parnership  are  governed  by  the  same  principles  in 
equity  as  a  general  partnership.  In  no  case  does  this  ap- 
pear more  clearly  than  in  Fereday  v.  Wightwick,  supra: 
*'  A  lease  was  taken  of  certain  mines,  the  lessees  consist- 
ing of  six  persons;  at  the  same  time  a  lease  was  taken 
of  the  surface  of  the  property.  The  mines  and  surface 
were  used  with  a  communion  of  expense  and  a  commun- 
ion of  profit.  The  first  question  is  whether  this  is  a 
partnership  property  liable  to  be  sold  and  disposed  of  to 
pay  the  partnership  debts,  and  whether,  a  partner  hav- 
ing sold  part  of  his  shares,  his  interest  is  to  be  considered 
subject,  in  the  first  place,  to  repayment  of  what  is  due 
from  him  to  the  partnership.  This  question  is  concluded 
by  authority,  but  I  am  willing  to  decide  it  upon  princi- 
ple. Mining  concerns  are  to  some  purposes  trading  con- 
cerns, but  they  are  not  so  to  all.  They  are  not  so  in  this 
particular,  viz.,  that  they  are  not,  as  an  ordinary  part- 
nership trade,  subject  to  dissolution  on  the  death  or 
bankruptcy  of  any  of  the  partners,  and  the  shares  are 
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transferable  without  the  consent  of  the  partners.  In  these 
particular  instances,  they  have  not  all  the  incidents  of  a 
trading  concern.  In  other  respects,  it  has  been  repeat- 
edly held  that  they  have.  Now,  it  is  a  universal  princi- 
ple in  regard  to  all  property,  whether  real  or  personal, 
acquired  for  the  purpose  of  a  partnership,  that  property 
so  acquired  is,  upon  the  dissolution  of  the  partnership, 
subject  to  sale  and  accounts  between  the  partners,  and 
to  payment  of  ihe  partnership  debts.  That  is  a  universal 
principle. 

"  To  apply  the  rule  to  this  particular  case,  the  prop- 
erty was  acquired  by  these  partners  for  the  purpose  of 
the  partnership  concern.  Therefore,  though  in  the  nat- 
ure of  real  property  it  is  subject  to  all  the  debts  of  the 
partnership,  and  subject  to  the  debts  of  one  of  the  part- 
ners incurred  in  the  administration  of  the  property,  there 
can  be  no  doubt  that  the  plaintiffs  have  a  right  to  make 
this  claim."  These  principles  are  clearly  stated  and  elab- 
orated in  Duryea  v.  Burty  supra.  The  relation,  then, 
which  existed  between  the  parties  before  and  at  the  time 
appellant  Meagher  obtained  the  lease  of  the  property  in 
question,  was  that  of  mining  partners.  The  lease  hav^ 
ing  been  acquired  by  Meagher  as  one  of  the  partners, 
pursuant  to  and  in  consummation  of  the  partnership 
agreement,  and  the  property  having  been  applied  to  the 
uses  of  the  partnership  for  the  purpose  of  conducting  the 
business  of  mining  thereon,  the  interest  in  the  property, 
to  wit,  the  leasehold  estate,  must  be  deemed  to  be  part- 
nership property. 

Third.  That  the  interest  in  the  premises  acquired  by 
the  lease  is  an  interest  in  lands,  within  the  meaning  of 
the  statute  of  frauds,  cannot  be  doubted.  The  question 
to  be  now  determined  is  whether  the  arrangement  or 
agreement  between  the  parties,  upon  which  the  appellee 
predicated  his  rights  in  the  premises,  could  be  established 
by  parol  testimony.  Can  a  copartnership  entered  into 
for  the  prosecution  of  a  specific  venture,  necessarily  re- 
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quiring  the  acquisition  of  an  interest  in  a  particular 
parcel  of  land,  be  proven  by  parol,  or  is  such  an  agree- 
ment within  the  provisions  of  the  statute  of  frauds  of 
this  state!  Gen.  St.  §  1515.  That  such  a  partnership 
differs  very  materially  from  a  partnership  entered  into 
to  trade  in  lands  is  manifest.  Nevertheless,  as  the  rea- 
soning of  the  authorities  maintaining  the  aflftrmative  of 
the  question  would  seem  to  apply  to  partnerships  of 
either  class,  a  review  of  the  whole  subject  seems  to  be 
necessary.  This  precise  question  has  never  been  pre- 
sented to  nor  passed  upon  by  this  court.  In  the  case  of 
Miirley  v.  Ennis,  2  Colo.  300,  the  agreement  construed 
was  stated  by  the  court  in  the  following  language:  **  If 
two  or  more  go  into  the  public  domain  together  to  search 
and  explore  for  mines,  with  the  agreement  to  occupy 
and  develop  such  discoveries  as  may  be  made  for  the 
joint  benefit,  and  such  discovery,  development  and  joint 
occupation  follow,  it  is  clear  that  while  each  explorer 
becomes  invested  with  his  due  share  and  estate  in  the 
premises  no  provision  of  the  statute  of  frauds  is  violated. 
*  *  *  But  in  the  case  supposed  neither  of  the  parties 
has  at  the  date  of  the  association  any  interest  or  estate 
which  can  be  the  subject  of  sale,  and  the  contract  of  as- 
sociation does  not  contemplate  that  either  shall  part 
with  any.  Nor  does  the  interest  or  estate  which  is  after- 
wards acquired  vest  or  inure  by  virtue  of  the  agreement, 
but  by  the  occupation  and  appropriation  alone."  Such 
an  agreement  is  clearly  distinguishable  from  that  under 
discussion.  The  question  was  incidentally  considered  in 
Kayser  v.  Maughamj  8  Colo.  232,  but  was  not  involved 
in  the  decision  of  the  case.  The  court  said:  "It  is  true 
that  a  trust  in  lands  cannot  be  predicated  upon  proof  of 
an  oral  agreement  to  create  a  partnership  for  the  purpose 
of  purchasing  and  handling  or  improving  such  lands,  the 
partnership  relation  not  having  existed  prior  to  the  ac- 
quisition of  title,  and  no  partnerehip  funds  having  been 
invested  tn  the  property.     To  recognize  a  trust  in  such 
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cases  would  be  to  abrogate  the  statute  of  frauds  in  this 
particular;  it  might  as  well  be  said  that  an  oral  contract 
providing  directly  for  the  purchase  of  an  interest  in  lands 
is  not  obnoxious  thereto.  But  the  foregoing  principle  is 
not  applicable  to  the  case  at  bar,  for  the  reason  that  here 
the  partnei*ship  existed  several  months  prior  to  the  ac- 
quiring of  title  by  defendants;  that  the  partnership  con- 
tract does  not  rest  entirely  in  parol;  and  that  the  purchase 
of  the  mine  was  not  contemplated  by  this  contract. '^ 

The  proposition  actually  decided  is  that  contained  in 
the  last  clause  of  the  paragraph  quoted.  The  counter- 
part of  that  proposition  is  that  which  is  involved  in  this 
case,  to  wit,  whether  a  partnership  agreement  to  acquire 
a  lease  of  a  particular  property  for  the  purpose  of  ex- 
tracting ores  therefrom,  made  before  the  lease  has  been 
obtained,  can  be  proved  by  pai'ol,  when  it  appears  that  it 
was  acquired  in  the  name  of  one  of  the  partners  pursu- 
ant to  the  agreement,  and  applied  to  partnership  uses 
under  the  agreement.  It  is  a  well-settled  elementary 
principle  tHat  if  a  partnership  be  proven  to  exist  by  com- 
petent evidence  it  may  be  shown  by  parol  that  a  whole 
or  a  part  of  its  assets  consist  of  real  estate.  The  real 
question  now  presented  is  whether  the  fact  that  the  ac- 
quisition of  a  leasehold  interest  in  the  property  in  ques- 
tion was  actually  contemplated  at  the  time  the  contract 
was  made  changes  the  rule  of  evidence  so  as  to  require 
that  such  contract  be  proven  by  an  instrument  in  writing. 
It  is  also  an  elementary  principle  that  a  contract  to  enter 
into  a  copartnership  in  a  business  which  requires  the  ac- 
quisition of  an  interest  in  land  as  a  necessary  incident  to 
the  business  may  be  proven  by  parol.  The  question  here 
presented  is  whether  a  parol  agreement  to  acquire  a  lease- 
hold interest  in  a  particular  mine,  aa  a  necessary  incident 
to  the  development  of  the  property,  and  the  extraction 
of  ores  therefrom,  is  within  the  statute  of  frauds.  The 
further  question  is  also  presented  whether  the  fact  that 
by  the  terms  of  the  agreement  the  interest  in  the  mine 
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was  to  be  acquireS  by  one,  and  the  respective  interests 
of  the  others  transferred  to  them  by  him,  in  any  wise 
change  the  rule  applicable  to  the  case.  And  finally,  the 
general  proposition  is  presented  whether  in  this  and  in 
all  cases  of  this  nature  the  ultimate  and  only  issue  to  be 
determined  is  not  whether  the  property  in  controversy  is 
or  is  not  partnership  property,  within  the  meaning  of  the 
principles  of  partnership  law.  If  this  be  found  to  be  the 
real  issue,  then  it  necessarily  follows  that  neither  the  stat- 
ute of  frauds  nor  the  law  of  trusts  has  any  application 
to  the  case.  There  is  a  very  considerable  conflict  in  the 
authorities  bearing  upon  these  questions. 

Whether  a  partnership  to  trade  in  lands  can  be  proven 
by  parol  has  frequently  been  considered  by  the  courts. 
The  question  has  been  discussed  with  great  ingenuity, 
learning  and  ability  by  many  able  jurists,  but,  even  when 
the  authorities  are  in  harmony,  the  reasons  and  princi- 
ples upon  which  the  decisions  have  been  predicated  are 
by  no  means  the  same.  In  many  cases  the  law  of  trusts, 
with  its  doubts  and  uncertainties,  has  been  invoked,  and 
the  issue  determined  by  applying  principles,  the  applica- 
tion of  which  was  by  no  means  certain.  It  has  been  as- 
sumed that  for  all  purposes  an  interest  in  lands  must  be 
held  by  a  title,  either  legal  or  equitable,  within  the  mean- 
ing of  the  law.  This  is  undoubtedly  true;  but  to  define 
this  title  it  is  not  necessary  to  resort  to  the  law  of  trusts. 
If  the  land  is  partnership  property,  the  title  is  vested  in 
the  partnership,  and  is  defined,  governed  and  controlled 
by  well-settled  principles  of  partnership  law;  and  this  is 
true  whether  the  title  is  vested  in  one  of  the  partners,  or 
in  all. 

A  careful  analysis  of  the  more  recent  authorities 
clearly  discloses  a  marked  tendency  to  limit  the  issue  to 
two  independent  propositions:  Firsts  is  there  a  partner- 
ship? This  may  be  proven  by  competent  evidence. 
Second^  of  what  does  the  pai'tnership  property  consist? 
If  of  real  estate,  its  treatment  and  disposition  are  regu- 
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lated  by  the  principles  of  partnership  law,  without  ref- 
erence to  the  title  or  its  character  as  realty.  In  Bates  on 
Partnership,  §  281  (the  latest  work  on  this  branch  of  the 
law),  the  following  language  is  found:  "Real  estate 
bought  or  leased  with  partnership  funds,  for  partnership 
purposes,  and  applied  to  partnership  uses,  is  deemed  to 
be  partnership  property  whether  the  title  is  in  all  the 
partners  as  tenants  in  common  or  in  less  than  all,  in  the 
absence  of  any  agreement.  There  is  no  necessity  for  any 
agreement  in  such  cases.  The  statute  of  frauds  has  no 
application,  but  the  title  is  held  in  trust  for  the  firm.  So 
of  property  originally  contributed  as  stock,  or  if  origi- 
nally paid  for  by  each  out  of  his  separate  means,  or 
brought  into  the  use  of  the  firm  at  its  formation  and 
subsequently  agreed  to  be  converted  into  partnership 
property,  it  becomes  part  of  the  capital."  Is  not  this 
rule  applicable  to  all  cases  where  lands  are  purchased  or 
leased  for  partnership  purposes,  whether  the  purchase  of 
such  lands  or  the  leasing  of  the  same  was  either  an  inci- 
dent of  the  business  of  the  copartnership  or  the  express 
object  for  which  it  was  formed?  The  same  author,  at 
section  301,  says:  '*  Where  a  partnership  holds  land, 
not  as  the  chief  purpose  of  its  existence,  but  as  an  inci- 
dent to  the  business,  the  statute  of  frauds  does  not  apply, 
and  the  land  may  be  shown  to  be  a  part  of  the  partner- 
ship stock,  and  affected  with  partnei-ship  equities,  by 
oral  evidence.  The  partnership  requires  no  writing  to 
prove  it,  and  exists  outside  of  the  ownership  of  real  es- 
tate." Section  302:  **The  authorities  are  divided  on  the 
question  whether  a  partnership  to  trade  in  lands  may  be 
proved  by  parol  in  order  to  affect  the  lands  with  partner- 
ship liabilities  and  equities.  The  preponderance  is  in 
favor  of  considering  that  the  statute  does  not  apply  if 
the  land  was  or  is  to  be  purchased  with  the  joint  fund, 
whether  the  title  be  taken  in  one  or  all."  And,  com- 
menting upon  the  authorities  cited  in  support  of  the  text, 
the  author  defines  the  real  question  out  of  which  the 
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conflict  of  authorifciea  has  arisen.  *^  In  those  cases  the 
partnership  was  formed  to  deal  in  land,  and  was  not  it- 
self a  transfer  of  the  title,  the  land  not  being  bought  by 
the  contract  of  partnership,  but  in  pursuance  of  it,  and 
out  of  the  partnership  funds.  In  the  present  class  of 
cases  the  contract  itself  purported  to  be  a  transfer  of 
interest." 

In  1  Lindley  on  Partnei-ship,  88,  the  author  says: 
'•  With  respect  to  that  part  of  the  fourth  section  of  the 
statute  of  frauds  which  relates  to  lands,  it  is  held  (l)that 
a  partnership  constituted  without  writing  is  as  valid  as 
one  constituted  by  writing;  and  (2)  that,  if  a  partner- 
ship is  proved  to  exist,  then  it  may  be  shown  by  parol 
evidence  that  its  property  consists  of  land."  The  oppo- 
site view  is  adopted  by  Judge  Story  in  his  work  on  Part- 
nership. At  section  83  he  says:  **  But  although  there 
is  no  positive  incompetency  at  the  common  law  of  creat- 
ing a  partnership  in  the  buying  and  selling  of  lands  on 
joint  account,  and  for  the  benefit  of  the  parties  by  way 
of  commercial  speculation  and  commercial  adventure, 
yet  such  a  contract  must,  from  the  nature  of  the  case  and 
the  positive  rules  of  law  and  the  statute  of  frauds,  be  re- 
duced to  writing;  and  then  the  stipulations  of  the  parties 
will  constitute  the  sole  rule  to  ascertain  their  intent  and 
to  enforce  their  respective  rights." 

Do  the  authorities  sustain  the  principles  of  the  author 
last  cited?  The  leading  case  in  support  of  this  proposi- 
tion is  Smith  v.  Buimharriy  3  Sumn.  435.  In  this  case, 
after  commenting  upon  the  provisions  of  the  statute  of 
frauds,  it  is  said:  '*  Now,  taking  these  clauses  together, 
or  separately,  the  same  conclusion  would  seem  to  follow 
as  to  the  parol  agreement  in  the  present  case.  If  the 
agreement  could  be  treated  as  a  sale  by  the  defendant  to 
the  plaintiff  of  any  interest  in  the  lands  to  be  purchased, 
it  would  be  within  the  statute.  If  it  could  be  treated  as 
the  case  of  an  estate  created  in  lands,  it  would  be  a  merQ 
estate  at  wiU^  which  would  defeat  the  whole  intention  of 
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the  agreement  and  the  whole  object  of  the  bill.  I  in- 
cline to  think  that  it  properly  falls  under  neither  of  these 
predicaments,  but  that  it  is  the  case  of  the  declaration  or 
creation  of  a  trust  or  confidence  in  lands,  not  arising  or 
resulting  by  implication  or  operation  of  law.  The  trust 
arises  eo  instanti  upon  each  purchase,  and  is  then  to  at- 
tach, if  at  all.  *  *  *  It  has  l)een  ingeniously  argued 
that  the  interest  of  the  plaintiff  is  in  a  moiety  of  the 
profits  or  proceeds  of  the  sale,  and  not  in  the  land  itself, 
and  that  therefore,  at  least  when  the  land  has  been  sold 
by  the  defendant^  the  agreement  attaches  to  the  moiety 
of  the  proceeds.  But  the  agreement,  if  good  at  all,  at- 
taches also  to  the  land  at  the  time  of  the  purchase,  and 
it  is  then  an  agreement  for  an  interest  by  way  of 
trust  in  the  land,  a  sort  of  springing  tmst;  and  it  is  in 
virtue  of  this  trust-estate,  and  of  this  only,  that  any 
right  can  attach  to  the  moiety  of  the  proceeds.  The 
right  to  follow  the  proceeds  is  a  right  which,  if  it  exists 
at  all,  flows  from  the  interest  in  the  lands,  and  the  trust 
created  in  favor  of  the  plaintiff.  It  is  not  collateral,  but 
dii-ect."  Again  he  says,  at  page  461:  "Then  it  seems 
clear  that  this  is  not  the  case  of  a  resulting  trust  by  im- 
plication or  construction  of  law.  It  is  not  the  purchase 
of  an  estate  by  one  man  in  the  name  of  another,  where 
the  purchase  money  is  paid  by  the  former,  and  the  deed 
taken  in  the  name  of  the  latter.  It  is  not  the  case  of  a 
purchase  confessedly  paid  for  out  of  the  funds  of  an 
existing  partnership  for  partnership  purposes,  and  the 
deed  taken  in  the  name  of  one  partner.  In  each  of  these 
cases  a  resulting  trust  will  arise  by  operation  of  law  in 
favor  of  the  party  or  parties  advancing  the  money. 
*  *  *  The  trust  in  the  present  case,  if  any  there  was, 
was  one  arising  directly  ex  contractu,  and  not  by  impli- 
cation or  operation  of  law." 

In  the  above  case  it  will  be  seen  that  a  contract  of 
partnership  entered  into  for  the  purpose  of  trading  in 
lands  is  regarded  as  a  contract  in  respect  to  an  interest 
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inlands,  within  the  meaning  of  the  statute.  It  is  as- 
sumed that  such  interest  in  land,  or  a  trust  therein,  is 
transferred  or  created  by  the  contract  itself;  that  such 
interest  or  trust  cannot  be  separated  from  the  contract 
of  copartnership;  and  that  the  issue  in  such  cases  is  not 
alone  whether  a  copartnership  was  entered  into,  but 
whether  a  copartnership  was  entered  into  the  purpose  of 
which  was  to  acquire  an  interest  in  land.  If  such  was 
the  object  of  the  agreement,  then  perforce  of  that  fact  it 
comes  within  the  statute,  and  cannot  be  proved  by  parol. 
This  view  of  the  question  is  adopted  in  a  number  of 
authorities,  the  mos"t  important  of  which  is  Bird  v,  Mor^ 
rison^  12  Wis.  138.  The  court  at  page  165  say:  "  These 
cases,  therefore,  go  no  further  than  to  establish  three 
propositions:  (1)  Where  real  estate  is  bought  with  part- 
nership funds  for  partnership  purposes,  there  is  a  result- 
ing trust  in  favor  of  the  partnership,  though  the  title  be 
taken  in  the  name  of  one.  (2)  Where  the  title  is  held 
by  all  the  partners  jointly,  so  as  to  be  entirely  consistent 
with  the  character  of  partnership  property,  the  fact  of 
partnership  may  be  shown  by  parol,  and  that  the  prop- 
erty was  held  for  partnership  purposes,  and  from  these 
facts  the  law  will  imply  its  partnership  character,  and 
such  trusts  as  resulted  therefrom.  (3)  A  partnership  in 
any  branch  of  trade  or  business  may  be  shown  by  parol 
as  an  existing  fact,  and  then  whatever  real  estate  is  held 
for  the  purpose  of  such  business  is  regarded  as  an  inci- 
dent thereto,  and  the  law  will  imply  a  trust  in  favor  of 
the  partnership,  where  the  legal  title  is  not  in  all."  And, 
as  an  illustration  of  the  application  of  the  principle  con- 
tained in  the  third  paragraph  quoted,  he  says,  page  159: 
**  If  the  bill  had  alleged  that  the  partnership  extended  to 
the  carrying  on  of  a  hotel  business,  that  would  have  been 
a  partnei-ship,  and  might,  so  far  as  the  hotel  lots  were 
concerned,  have  laid  the  foundation  for  applying  the  doc- 
trine of  implied  trust  to  the  real  estate  used  for  the  hotel, 
as  being  incident  to  the  business.     But  it  only  alleges 
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that  they  were  to  build  a  hotel,  and  this  does  not  make' 
it  a  partnership,  more  than  it  would  if  they  had  built  a 
boarding-house  or  a  mill."  So  far  as  the  particular  ques- 
tion under  discussion  is  concerned,  the  correctness  of  the 
judgment  under  review  might  be  rested  upon  the  princi- 
ples above  stated  alone.  The  acquisition  of  the  lease  was 
but  an  incident  to  the  business  contemplated,  to  wit,  the 
extraction  of  the  ores.  The  law  would  therefore  neces- 
sarily imply  a  trust  for  the  benefit  of  the  members  of  the 
copartnership  in  the  leasehold  estate.  But  it  is  unneces- 
sary to  rest  the  case  upon  so  narrow  a  principle,  for  the 
reason,  as  it  will  clearly  appear,  that  by  the  decided 
weight  of  authority  a  partnership  to  deal  in  lands  may 
be  established  by  parol.  The  leading  case  upon  the  sub- 
ject is  Dale  v.  Hamilton^  5  Hare,  369.  The  conclusion 
arrived  at,  after  prolonged  argument  and  careful  consid- 
eration, is  stated  in  the  syllabus  in  the  following  lan- 
guage: **A  partnership  agreement  between  A.  knd  B. 
that  they  shall  be  jointly  interested  in  a  speculation  for 
buying,  improving  for  sale,  and  selling  lands,  may  be 
proved  without  being  evidenced  by  any  writing,  signed 
by  or  by  the  authority  of  the  party  to  be  charged  there- 
with within  the  statute  of  frauds;  and,  such  an  agree- 
ment being  proved,  A.  or  B.  may  establish  his  interest 
in  fand,  the  subject  of  the  partnership,  without  such  in- 
terests being  evidenced  by  any  such  writing."  In  Fors- 
ter  V.  Hale,  5  Ves.  Jr.  308,  Lord  Chancellor  Loughbor- 
ough observed,  in  response  to  the  suggestion  that  the 
question  was  whether  there  was  a  declaration  of  trust 
within  the  statute  of  frauds:  "  That  was  not  the  ques- 
tion. It  was  whether  there  was  a  partnership.  The 
subject  being  an  agreement  for  land,  the  question,  then, 
is  whether  there  was  a  resulting  trust  for  that  partner- 
ship by  operation  of  law.  The  question  of  partnership 
must  be  tried  as  a  fact,  as  if  there  was  an  issue  upon  it. 
If,  by  facts  and  circumstapces,  it  is  established  as  a  fact 
that  these  persons  were  partners  in  the  colliery,  in  which 
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land  was  necessary  to  carry  on  the  trade^  the  lease  goes 
as  an  incident.  The  partnership  being  established  by 
evidence  upon  which  a  partnership  may  be  found,  the 
premises  necessary  for  the  purposes  of  that  partnership 
are,  by  operation  of  law,  held  for  the  purposes  of  that 
partnership." 

A  like  principle  is  laid  down  in  Essex  v.  Essex^  20 
Beav.  442.  Attention  is  now  particularly  called  to  the 
language  of  the  court  in  Chester  v.  Dickerson^  54  N.  Y. 
1:  '*  On  the  other  hand  it  is  claimed  that  such  an  agree- 
ment is  not  affected  by  the  statute  of  frauds,  for  the 
reason  that  the  real  estate  is  treated  and  administered  in 
equity  as  personal  property  for  all  the  purposes  of  the 
partnership.  A  court  of  equity  having  full  jurisdiction 
of  all  cases  between  partners  touching  the  partnership 
property,  it  is  claimed  that  it  will  inquire  into,  take  an 
account  of,  and  administer  upon  all  the  partnei'ship  prop- 
erty, whether  it  be  real  or  personal,  and  in  such  cases 
will  not  allow  one  partner  to  commit  a  fraud  or  a  breach 
of  trust  upon  his  copartner  by  taking  advantage  of  the 
statute  of  frauds."  Citing  cases.  *'I  am  inclined  to 
think  this  doctrine  to  be  founded  upon  the  best  reason 
and  the  most  authority.  *  *  *  But  suppose  two  per- 
sons by  parol  agreement  enter  into  a  partnership  to 
speculate  in  lands,  how  do  they  come  in  conflict  with  the 
statute  of  frauds?  No  estate  or  interest  in  land  has  been 
granted,  assigned  or  declared.  When  the  agreement  is 
made  no  lands  are  owned  by  the  firm,  and  neither  party 
attempts  to  convey  or  assign  any  to  the  other.  The  con- 
tract is  a  valid  one,  and  in  pursuance  of  this  agreement 
they  go  on  and  buy,  improve  and  sell  lands.  While  they 
are  doing  this,  do  they  not  act  as  partners,  and  bear  part- 
nership relations  to  each  other?  Within  the  meaning  of 
the  statute  in  such  cases,  neither  conveys  or  assigns  any 
land  to  the  other,  and  hence  there  is  no  conflict  in  the 
statute.  The  statute  is  not  so  broad  as  to  prevent  proof 
by  parol  of  an  interest  in  lands.    It  is  simply  aimed  at 
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the  creation  or  conveyance  of  an  estate  in  lands  without 
a  writing."  Again,  in  the  case  of  Fairchild  v.  Fairchild, 
64  N.  Y.  471,  Church,  C.  J.,  uses  the  following  language: 
"Real  estate  purchased  as  partnership  property  is  not 
within  the  prohibition  of  the  statute.  In  the  first  place 
it  is  not  the  case  where  the  consideration  is  paid  by  one 
person,  and  a  conveyance  taken  in  the  name  of  another. 
The  consideration  is  paid  by  all.  It  is  not,  therefore, 
within  the  letter  of  the  statute.  But  a  more  substantial 
reason  is  that  property  thus  held  is  regarded  as  personal 
property,  for  the  purpose  of  paying  debts  and  adjusting 
the  equities  between  the  partners,  and  the  individual 
member  holding  the  legal  title  is  a  trustee  for  the  part- 
nership in  respect  to  the  property  as  personalty;  and 
when  the  debts  are  paid  and  the  claims  of  the  several 
members  as  between  themselves  paid,  the  trust  for  the 
partnership  is  discharged,  and  a  trust  results  to  the  other 
members  of  the  firm,  and  the  heirs  of  such  as  have  died, 
in  the  remainder,  by  operation  of  law,  which  is  saved  by 
section  50  of  the  statute;  and  the  holder  of  the  legal  title 
then  becomes  a  trustee  of  such  remainder,  as  real  estate, 
for  the  benefit  of  persons  interested."  Traphagen  v. 
Burt,  67  N.  Y.  30;  Wormser  v,  Meyer,  54  How.  Pr.  189; 
Bissell  V.  Harringtoriy  18  Hun,  81.  This  same  rule  has 
been  adopted  in  Indiana.  Holmes  v.  McCray,  51  Ind. 
358.  Also,  in  Bopp  v.  Fox,  63  111.  540;  Wallace  v.  Car- 
penter, 85  111.  590.  In  Allison  v.  Perry,  22  N.  E.  Rep. 
492,  decided  in  October  last,  the  same  court  declares  that 
**the  law  does  not  require  that  the  agreement  of  copart- 
nership shall  be  in  writing  to  enable  the  firm  to  purchase 
lands.  Where  a  partnership  is  constituted  under  a  parol 
agreement,  it  may  be  shown  that  its  property  consists  of 
land,  and  it  may  own,  possess  and  enjoy  the  same." 

In  this  case  the  partnership  was  entered  into  for  the 
purchase  of  coal  lands,  and  the  development  of  the  same, 
with  a  view  to  profit.  This  doctrine  is  adopted  by  the 
supreme  court  of  Iowa  in  many  well- considered  cases. 
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York  V,  ClemenSy  41  Iowa,  95.  In  Richards  v.  Qrinnelly 
63  Iowa,  44,  it  is  held  that,  "  while  the  decisions  are  con- 
flicting, the  decided  weight  of  authority,  as  well  as  sound 
reason  and  correct  principles,  supports  the  conclusions 
reached  in  this  case,  that  a  contract  of  partnership  for 
the  purpose  of  dealing  in  real  estate  is  not  void  under  the 
statute  of  frauds  because  it  is  not  evidenced  by  any  writ- 
ing, but  rests  in  parol;  and,  after  the  dissolution  of  such 
partnership,  either  partner  may  establish  his  interest  in 
the  partnership  without  such  interest  being  evidenced  by 
any  such  written  contract."  In  the  course  of  the  opin- 
ion Rothrock,  C.  J.,  says:  *^  We  think  the  cases  above 
cited  ai-e  in  accord  with  the  decided  weight  of  authority, 
and  in  our  opinion  they  are  founded  upon  sound  reason 
and  correct  principles.  It  is  everywhere  held  that,  where 
land  is  held  by  a  partnership,  it  is,  as  between  the  par- 
ties, and  as  to  the  creditors  of  the  firm,  to  be  treated  as 
personal  property.  Such  being  the  law,  it  would  seem 
to  follow  that  the  statute  of  frauds  can  have  no  applica- 
tion to  lands  thus  held  and  owned."  In  Pennyhacker  v. 
Leary,  65  Iowa,  220,  Beck,  J.,  says  in  the  following  lan- 
guage: **It  will  be  observed  that  the  lands,  as  we  have 
before  stated,  were  not  purchased  by  the  contract  for  the 
copartnership,  but  by  a  subsequent  purchase  made  in 
pursuance  thereof.  The  case,  then,  assumes  the  aspect 
of  the  purchase  of  lands  by  a  copartnership.  While  the 
title  of  the  lands  was  under  this  purchase  vested  in  de- 
fendant, they  were  really  held  by  him  in  trust  as  part- 
nership property.  Plaintiff's  interest  in  the  lands  is  that 
of  a  partner,  as  prescribed  by  the  contract  of  copartner- 
ship." 

A  like  doctrine4ias  been  adopted  by  the  supreme  court 
of  California.  In  Coward  v.  Clanton,  21  Pac.  Rep.  359, 
in  the  course  of  the  opinion.  Works,  J.,  says:  "The  de- 
fendant contends  in  this  court  that,  conceding  that  the 
contract  was  one  of  partnership,  as  it  was  in  parol,  it 
was  within  the  statute  of  frauds,  and  cannot  for  that 
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reason  be  enforced.  It  was  held  by  this  court  in  an  early- 
case  that  a  partnership  the  object  of  which  was  to  deal 
in  real  estate  could  not  be  formed  by  a  contract  resting 
in  parol.  Gray  v.  Palmer^  9  Cal.  616,  639.  The  ques- 
tion seems  not  to  have  been  very  thoroughly  considered, 
and  the  case  is  clearly  against  the  great  weight  of  author- 
ity." The  same  doctrine  prevails  in  Oregon.  Knott  ik 
Knott,  6  Or.  142.  Also  in  Montana.  Hirhour  v.  Heed- 
ing^  3  Mont.  13.  To  the  extent  of  holding  that  a  part- 
nership entered  into  to  share  the  profits  realized  from 
speculation  in  lands,  the  rule  has  been  recognized  in 
Connecticut,  Missouri  and  Minnesota.  Bunnel  v.  TaintoTy 
4  Conn.  568;  Snyder  v.  Wolford,  33  Minn.  175;  Hunter 
V.  Whitehead^  42  Mo.  524.  The  numerous  authorities 
cited  clearly  establish  the  proposition  that  a  partnership 
entered  into  to  trade  in  lands  can  be  established  by  parol. 
It  therefore  follows  that  the  admission  of  the  testimony 
offered  by  appellee  in  the  court  below  to  establish  a  co- 
partnership for  the  purpose  of  acquiring  a  lease  of  the 
'*  Felicia  Grace  "  and  carrying  on  the  business  of  mining 
thereon  was  not  error. 

It  has  already  been  said  that  upon  the  facts  proven  the 
nature  of  the  partnership  was  that  of  a  mining  partner- 
ship. But  whether  it  was  a  mining  or  a  general  partner- 
ship is  immaterial  in  the  discussion  of  the  question  now 
presented.  That  question  is  suggested  in  the  considera- 
tion of  the  authority  of  Meagher  to  dispose  of  interests 
in  the  lease.  For  the  purposes  of  this  case  it  is  not 
necessary  to  determine  to  what  extent  the  real  estate 
belonging  to  the  copartnership  is  converted  into  personal 
property,  nor  when,  in  equity,  it  ceases  to  be  regarded 
as  personal  property,  and  becomes  real  estate.  It  is 
sufficient  to  say  that  the  real  estate  of  a  mining  partner- 
ship is,  in  equity,  treated  in  precisely  the  same  manner 
as  the  real  estate  of  a  general  or  commercial  partnership. 
Duryea  v.  Burty  28  Cal.  569,  supra;  Settembre  v.  Put- 
nam, 30  Cal.  490. 
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Had  Meagher  any  authority  to  transfer  any  interest  in 
the  leasehold  estate  except  his  own,  without  the  author- 
ity and  consent  of  his  associates?  If  he  could  not,  then 
it  follows  that  the  transfers  made  by  him  must  be  con- 
fined in  their  effect  to  his  interests  alone.  This  question 
is  determined  by  principles  so  well  settled  as  to  be  ele- 
mentary. In  Parsons  on  Partnership,  p.  376,  it  is  said: 
"No  partner,  and  no  proportion  of  the  partners,  can  sell 
or  transfer  the  real  estate  of  the  firm  outright  for  money, 
or  by  way  of  mortgage  to  secure  a  debt,  or  to  assignees 
in  trust  for  debts,  without  the  consent  or  authority  of 
the  other  partners.  On  the  first  point,  that  he  who  hap- 
pens to  have  the  legal  title  cannot  sell  the  real  estate 
without  the  consent  and  authority  of  the  rest,  so  as  to 
give  title  to  a  grantee  having  notice,  *  *  *  we  are 
quite  sure  that  must  be  the  law;  and,  if  he  make  a  mort- 
gage to  secure  a  debt  or  an  assignment  in  trust  for  cred- 
itors by  which  the  legal  title  would  pass,  it  seems  that 
equity  will  not  sustain  the  transaction,  even  supposing  it 
free  from  taint  of  fraud."    1  Bates,  Partn.  §§  403-405. 

Finally,  it  is  contended  that  appellee  abandoned  his 
interest,  and  that  Meagher  had  a  right  to  treat  the  same 
as  forfeited.  This  proposition  is  entirely  untenable. 
There  is  no  evidence  to  w^arrant  it.  The  claim  is  predi- 
cated upon  the  fact  that  Reed  failed  to  answer  the  letter 
addressed  to  him  by  Meagher  on  or  about  the  7th  of 
June,  and  that  for  a  period  of  less  than  six  weeks  he 
gave  no  attention  to  the  enterprise.  This  is  not  sufficient 
to  justify  the  conclusion  that  he  had  abandoned,  or  in- 
tended to  abandon  and  forfeit,  his  interest.  If  in  the 
month  of  July,  1884,  instead  of  uncovering  a  valuable 
deposit  of  mineral,  the  parties  had  discovered  that  the 
property  was  absolutely  barren,  and  had  instituted  an 
action  against  appellee  for  the  contribution  of  his  share 
of  the  expense,  could  he  then  have  been  heard  to  say,  in 
defense  of  such  an  action,  that  he  had  abandoned  the 
enteiprise  in  the  month  of  June,  and  that  he  was  there- 
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fore  not  liable?  Certainly  not.  The  language  of  the 
chancellor  in  the  case  of  Hartman  v.  Woehr^  18  N.  J.  Eq. 
383,  is  suggestive  in  this  connection:  "They  deny  that 
he  is  or  ever  was  a  partner,  on  the  ground  that  he  has 
never  complied  with  the  partnership  agreement  by  pay- 
ing up  his  share  of  the  capital.  The  position  taken  on 
their  part  is  that  until  that  is  paid  up  he  is  not  admitted 
as  a  partner.  But  this  agreement  was  for  a  partnership 
to  commence  immediately  and  to  continue  for  five  years. 
The  partners  each  agreed  to  pay  in  $10,000  of  the  capital, 
but  it  was  not  a  condition  precedent.  The  complainant, 
by  his  deed,  paid  up  at  the  time  of  the  agreement,  $6,667 
of  his  share,  and  the  defendants  accepted  it,  and  used, 
and  continued  to  use,  the  property  in  the  partnership 
business.  Neither  of  them  paid  up  his  share  at  that 
time,  but  at  intervals  of  weeks  or  months  afterwards; 
but  the  business  of  the  partnership,  the  erecting  of  the 
brewery  and  manufacture  of  beer,  went  on.  Each  con- 
tributed some  capital  and  labor.  The  existence  of  a 
partnership  does  not  depend  upon  the  fact  that  each  part- 
ner has  in  all  things  complied  with  his  agreement.  If 
the  contract  has  been  made,  property  and  labor  contrib- 
uted, and  the  partnership  business  commenced  or  carried 
on  to  any  extent,  there  is  a  partnership.  The  defendants 
had  a  remedy  if  he  did  not  comply  with  his  engagement. 
They  could  have  asked  for  a  dissolution,  and  paid  him 
back  the  amount  he  put  in,  and  formed  a  new  partner- 
ship. But  under  this  agreement  he  was  a  partner  for 
five  years,  unless  the  partnership  was  sooner  dissolved." 
So  in  this  case  Meagher  and  his  associates  had  the  right 
to  demand  that  appellee  perform  his  agreement  and  con- 
tribute the  share  of  the  expense  which  he  was  obliged  to 
contribute  by  the  agreement.  K  he  refused  to  comply 
with  such  demand  then  they  might  have  assumed  that 
the  partnership  was  at  an  end  so  far  as  he  was  concerned. 
But  no  demand  was  made,  except  so  far  as  such  demand 
may  be  inferred  from  letters  of  June  7  and  June  14, 1884:. 
Vol.  XIV— 24 
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But  it  affirmatively  appears  that  these  letters,  except  that 
of  June  7th,  did  not  reach  the  hands  of  Beed  until  some 
time  in  July,  after  Meagher  had  assumed  that  he  had 
abandoned  the  enterprise,  and  had  undertaken  to  sell 
his  interest  to  other  parties.  Such  conduct  on  the  part 
of  Meagher  was  entirely  unwarranted  by  the  circum- 
stances,  and  in  violation  of  appellee's  rights  in  the  pmm* 
ises. 

Many  other  questions  are  suggested  by  the  argument 
of  counsel  in  this  case,  but  it  is  not  deemed  necessary 
to  consider  them.  Many  findings  of  the  court  have 
been  discussed  by  counsel  for  appellants  with  great  abil- 
ity, for  the  purpose  of  showing  that  they  are  not  sus- 
tained by  the  evidence.  It  may  be  that  some  of  them 
are  unwarranted,  but  if  the  conclusions  already  reached 
are  correct  they  are  sufficient  to  sustain  the  decree.   The 

judgment  should  be  affirmed. 

Affirmed. 
EiOHMOND  and  Reed,  CO.,  concur. 

Per  Curiam.  The  principal  purpose  of  the  partner- 
ship, as  stated  in  the  exhaustive  opinion  of  Commissioner 
Pattison,  was  to  carry  on  the  business  of  extracting  and 
marketing  ores  during  the  period  specified.  This  pur- 
pose has  been  accomplished,  and  it  only  remains  to  set- 
tle the  partnership  affairs,  and  distribute  the  partnership 
assets.  These  assets  include  no  interest  in  realty,  and, 
in  our  judgment,  the  right  to  a  settlement  and  distribu- 
tion does  not  depend  upon  the  legal  statiLs,  under  the 
statute  of  frauds,  of  such  an  interest.  The  judgment  of 
the  court  below  is  accordingly  affirmed. 

Eluott,  J.,  dissenting. 
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Lewis  v.  Board  of  Commissioners. 

ASSIONMBNT  OP  CLAIM  AGAINST  A  COUNTY  —  GaBNISHMENT.—  Where 

an  individual  who  is  working  for  a  county,  under  a  contract,  giTes 
to  the  county  clerk  thereof  an  order  to  deliver  all  warrants  issued 
by  the  county  commissioners  to  him  to  one  J.,  as  collateral  security 
for  a  note  attached  to  the  order,  the  acceptance  of  such  order  by 
the  written  indorsement  thereon  of  the  county  clerk  perfects  the 
assignment,  and  places  the  assignor's  claim  against  the  county  be- 
yond the  reach  of  garnishment. 

Appeal  from  District  Court  of  La  Plata  County. 

Acnox  by  A.  R.  Lewis  against  the  board  of  county  com- 
missioners of  San  Miguel  county  to  recover  money  alleged 
to  have  been  fraudulently  transferred  by  defendant  after 
service  of  garnishee  process.  Judgment  for  defendant, 
and  plaintiff  appeals. 

Messrs.  Russell  &  McCloskey,  for  appellant. 

Mr.  W.  H.  Gabbert,  for  appellee. 

Richmond,  C.  December  17,  1883,  appellant,  plaintiff 
below,  obtained  a  judgment  in  the  county  court  of  La 
Plata  county,  Colorado,  against  A.  Mitchell,  for  the  sum  of 
$1,059.35  and  costs.  On  the  same  day,  in  the  same  court, 
M.  J.  McClosky  obtained  judgment  against  said  Mitchell 
for  the  sum  of  $260.10,  which  judgment  McClosky  as- 
signed to  plaintiff. 

In  these  original  actions,  affidavit  and  bond  in  attach- 
ment were  filed,  and  copy  of  attachment  writs  served 
upon  defendant  herein,  with  a  notice  that  all  debts  owing 
by  said  board  of  county  commissioners  of  said  San  Miguel 
county  to  Mitchell,  and  all  other  personal  property  in  its 
possession  or  control  belonging  to  defendant  Mitchell, 
were  attached.  Interrogatories  were  submitted  to  the 
county  clerk  of  said  county,  and,  in  behalf  of  said  board, 
he  answered  denying  any  indebtedness,  as  well  as  the 
custody  and  control  of  any  property  or  effects  of  said 
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Mitchell,  by  the  said  board  of  county  commissioners,  or 
said  county  of  San  Miguel.  These  answers  were  filed  in 
said  causes,  and  were  not  traversed,  nor  was  any  action 
taken  concerning  the  discharge  of  the  garnishees. 

Plaintiff  brings  this  suit,  alleging  that  the  defendant 
was  indebted  to  Mitchell  in  certain  sums  of  money;  and 
that  county  warrants  belonging  to  Mitchell  were  held  by 
the  county  at  the  time  of  the  service  of  the  garnishee 
process  to  an  amount  largely  in  excess  of  his  demand; 
and  that  defendant,  after  service  of  process,  fraudulently 
transferred  the  sum  of  $3,219  to  the  Miners'  &  Merchants' 
Bank  of  Ouray. 

Defendant  specifically  denies  the  allegations  in  the 
<»mplaint,  and  by  a  separate  defense  denies  that  at  the 
time  of  the  service  of  the  process,  or  at  any  time  since, 
the  said  board,  or  said  county  of  San  Miguel,  were  or  are 
indebted  to  Mitchell,  or  had  or  have  had  control  of  any 
property  or  moneys  belonging  to  Mitchell;  that  said 
Mitchell  had,  before  service  of  the  process,  transferred 
by  an  order  all  warrants  coming  to  him,  by  virtue  of  cer- 
tain contracts  made  with  the  board  of  county  commis- 
sioners of  San  Miguel  county,  to  J.  M.  Jardine,  cashier 
of  the  Miners'  &  Merchants'  Bank  of  Ouray.  In  this 
same  defense  they  set  up  the  fact  that  answers  were  filed 
to  interrogatories  submitted  in  the  original  proceedings 
denying  any  liability  or  responsibility  as  garnishees.  To 
this  defense  a  general  demurrer  was  interposed  and  over- 
ruled. 

The  contention  of  defendant  is  that  the  answers  filed 
in  the  original  cause  were  final  and  conclusive,  they  not 
having  been  traversed,  and  that  plaintiff  is  therefore 
precluded  from  maintaining  this  action.  Plaintiff  takes 
the  opposite  view. 

The  cause  must  be  affirmed  upon  its  merits;  therefore 
it  is  not  essential  that  we  should  determine  this  question. 

It  will  be  observed  that  the  demurrer  in  this  case  is 
general.     "The  demurrer  may  be  made  to  the  whole 
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petition,  or  to  the  statement  of  any  of  the  causes  of  ac-. 
tion  embodied  in  it;  but,  if  made  to  the  whole  pleading, 
it  will  be  overruled  if  any  of  the  statements  are  held  to 
be  good;  and  if  to  the  first,  second  and  third  paragraphs 
of  an  answer,  or  either  of  them,  it  is  a  joint  demurrer, 
and  will  be  overruled  if  any  of  the  paragraphs  are  good.'* 
Bliss,  Code  PI.  §  417. 

In  the  defense  demurred  to  defendants  distinctly  and 
positively  deny  that  they  were  at  the  time  of  the  service 
of  the  process,  or  since  that  time,  in  any  manner  in- 
debted to  Mitchell,  or  that  they  held  or  controlled  any 
effects  belonging  to  him.  This  defense  was  a  perfect  de- 
fense, and,  if  established  by  proof,  necessarily  defeated 
the  plaintiff's  right  of  recovery;  therefore  the  demurrer 
was  properly  overruled. 

The  record  in  this  case  discloses  the  following  facts: 
That  original  actions  were  commenced  December  17, 
1883;  judgments  were  obtained  February  18,  1884;  gar- 
nishee  process  was  served  upon  the  board  of  county  com- 
sioners  of  San  Miguel  county,  January  14,  1884.  That 
Mitchell  had  a  contract  with  said  board  of  county  com- 
missioners to  transcribe  certain  county  records;  and, 
being  in  need  of  money  for  the  purpose  of  paying  help, 
procured  a  loan  from  the  Miners'  &  Merchants'  Bank  of 
Ouray  county,  and  on  June  4,  1883,  for  the  purpose  of 
securing  payment  of  said  loan,  gave  the  following  order 
to  Charles  F.  Painter,  county  clerk  and  recorder,  San 
Miguel  county,  Colorado:  "You  are  hereby  directed  to 
deliver  to  J.  M.  Jardine,  cashier  Miners'  &  Merchants' 
Bank  of  Ouray,  all  warrants  issued  by  the  board  of 
county  commissioners  to  me  for  and  on  account  of  tran- 
scribing the  records  of  said  San  Miguel  county,  to  be  by 
said  J.  M.  Jardine,  cashier  of  said  bank,  held  as  collateral 
security  for  a  note  of  even  date  hereto  attached.  [Signed] 
A.  Mitchell."  This  order  was  received  by  the  county 
clerk  on  the  7th  day  of  June,  1883,  and  duly  presented 
to  the  board  of  county  commissioners,  and,  for  and  on 
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behalf  of  the  board  of  county  commissioners  of  the 
county  of  San  Miguel,  the  county  clerk  accepted  the 
order  by  writing  across  its  face  as  follows:  ^'Accepted 
this  7th  day  of  June,  A.  D.  1883.  Ohas.  F.  Painteb, 
Clerk  and  Recorder  of  San  Miguel  County,  Colorado;  ^ 
and  returned  the  same  to  Jardine.  That  on  or  about  the 
1st  of  February,  1884,  Painter,  clerk  and  recorder  of  said 
county,  at  the  special  instance  and  request  of  plaintiifs, 
A.  R.  Lewis  and  M.  J.  McClosky,  made  and  subscribed 
answers  as  garnishees  in  the  causes,  and  set  out  this 
order  and  acceptance  in  each  answer.  In  fact,  gave  an 
entiro  history  of  the  transaction.  Painter  testified  that 
at  the  time  of  the  service  of  the  garnishment  process, 
and  at  no  time  since,  has  the  county  of  San  Miguel,  or 
the  board  of  county  commissioners,  been  indebted  to 
Mitchell,  or  had  or  controlled  any  property  belonging  to 
him.  He  admits  that  there  were  some  San  Miguel  county 
warrants  in  his  possession,  as  clerk  of  the  board  of  county 
commissioners,  drawn  in  the  name  of  Mitchell,  but  says 
they  were  covered  by  the  assignment  or  order  to  deliver 
to  Jardine.  That  the  amount  of  these  waiTants  was 
$5,000.  Three  thousand  dollars  were  delivered  upon  the 
order  of  Jardine  to  the  San  Miguel  Valley  Bank.  One 
warrant,  for  $2,000,  was  canceled.  That  the  total  amount 
paid  on  account  of  Mitchell  was  $4,719.  Five  hundred 
dollars  was  delivered  July  7,  1883;  $1,000  August  23, 
1883;  and  the  balance,  $3,219,  was  delivered  February  5, 
1884,  in  San  Miguel  county  warrants.  He  explains  the 
cancellation  of  the  $2,000  warrant  by  stating  that  that 
warrant  had  been  issued  under  a  mistake  as  to  amount 
due  Mitchell;  that  a  final  settlement  was  had,  and  a  new 
warrant  in  lieu  of  the  $2,000  was  issued  for  the  amount 
of  $219;  that  the  final  settlement  between  Mitchell  and 
the  board  of  county  commissioners  was  made  January 
25,  1884. 

Certain  it  is  that  after  giving  the  order,  and  it  having 
been  accepted  by  the  clerk  in  behalf  of  the  board  of 
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county  commissioners,  Mitchell  had  no  further  interest 
or  I'elation  with  the  warrants  issued  by  the  county,  save 
and  except  in  the  way  of  an  adjustment  of  the  sum  due 
him  under  his  contract;  and  for  any  sum  of  money  that 
he  might  be  expecting  to  realize  from  the  warrants,  he 
would  have  to  look  to  Jardine  or  the  bank. 

Jardine,  undoubtedly,  was  entitled  to  receive  the  war- 
rants from  the  county  under  the  order,  and  to  hold  them 
as  collateral  security  for  the  amount  of  Mitchell's  in- 
debtedness to  the  bank;  and  had  he  or  the  bank  been 
garnished,  as  he  might  have  been  in  the  original  pro- 
ceeding at  the  instance  of  the  plaintiff,  it  is  probable  "he 
would  have  intervened  and  detailed  fully  the  amount  of 
his  claim,  by  way  of  a  lien  on  the  warrants  thus  deliv- 
ered to  him,  and  the  garnishees  would  have  secured  any 
balance. 

The  board  of  county  commissioners  of  San  Miguel 
county  cannot  be  held  as  garnishees,  as  the  rule  undoubt- 
edly is  that  "  the  property  validly  assigned  cannot  be 
reached  by  garnishment,  since  it  no  longer  belongs  to  the 
assignor.  *  *  *  The  assignee,  if  summoned  as  gar- 
nishee, may  unequivocally  answer  that  he  has  nothing  of 
the  defendant's  in  his  possession."  Wapl.  Attachm.  209. 
*'  Either  defendant's  property  in  the  hands  of  a  third  per- 
son, or  debts  due  him  by  such  third  person,  may  be  equi- 
tably assigned  so  as  to  be  beyond  the  reach  of  garnish- 
ment."   Id.  211. 

The  above  doctrine,  it  seems  to  me,  is  peculiarly  ap- 
plicable to  the  transactions  here  shown  by  the  evidence. 
The  evidence  shows  that  the  board  of  county  commis- 
sioners was  advised  of  the  assignment,  and  the  action 
taken  by  their  clerk  in  the  premises,  at  their  next  regu- 
lar meeting;  and  thereupon,  for  the  purpose  of  aiding 
Mitchell  in  procuring  funds  from  Jardine  with  which  to 
prosecute  the  work  of  transcribing  the  records  under  the 
contract  with  the  county,  anticipated  payment  to  Mitch- 
ell, and  ordered  a  warrant  drawn  in  bis  favor  for  $500, 
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which  warrant  was  promptly  forwarded  to  Jardine  in 
pursuance  of  the  assignment  theretofore  given  by  Mitch- 
ell, and  accepted  by  the  clerk  for  the  board.  la  fact,  the 
board  appears  to  have  affirmatively  indorsed  all  of  the 
actions  taken  by  their  clerk,  and  therefore  his  action 
must  be  accepted  as  the  action  of  the  board. 

It  cannot  be  claimed  that  Mitchell,  in  the  face  of  this 
order,  would  have  a  right  of  action  against  the  county, 
while  the  order  existed  and  was  in  full  force  and  effect; 
and,  certainly,  the  attaching  creditor  could  acquire  no 
right  of  action  for  moneys  due  Mitchell,  when  Mitchell 
himself  was  not  in  a  position  to  enforce  a  similar  claim. 
"  If  the  defendant  [in  an  attachment  suit]  has  author- 
ized the  payment  of  what  is  due  to  him  to  a  third  person, 
and  the  garnishee  has  agreed  so  to  pay,  and  the  assignee 
has  assented,  garnishment  by  the  creditor  of  the  defend- 
ant will  not  hold."    Id.  212,  and  cases  cited. 

I  am  satisfied  that  substantial  justice  has  been  done  by 
the  findings  and  judgment  entered.  Judgment  should 
be  affirmed. 

Reed  and  Pattison,  CO.,  concur. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  is  affirmed.  Affirmed. 

Mr.  Justice  Hayt  not  sitting. 
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Harrington  v.  SMrra  et  al. 

Attachment  and  Sale  of  Exempt  Personal  Peopebty.—- When 
a  debtor  has  property  of  any  kind  in  excess  of  the  quantity  cov- 
ered by  the  exemption  statute,  it  is  his  duty  to  interpose  his  claim 
of  exemption  prior  to  the  sale,  if  he  has  notice  of  the  levy  and  is 
in  position  to  do  so;  but  when  he  has  only  the  amount,  kinds  and 
value  of  property  covered  by  the  statute,  a  levy  upon  and  sale 
thereof  is  absolutely  illegal,  unless  the  exemption  be  waived.  In 
8uch  case  it  is  the  duty  of  the  officer  to  set  aside  the  exempt  prop- 
erty. 
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2.  Waiver  op  Exemption  Rights.—  Where  the  dehtor  was  out  of  the 
state  at  the  time  of  the  levy,  a  letter  to  his  creditor  asking  for  a 
postponement  of  the  case  until  he  could  "  come  down,  and  fix  up 
everything  satisfactory,"  but  making  no  claim  to  exemption,  was 
not  a  waiver  of  his  exemption  rights. 

Appeal  from  District  Court  of  Larimer  County. 

Action  by  Perry  Harrington  against  John  L.  Smith 
and  Thomas  H.  Davy  for  trespass  in  seizing  exempt  prop- 
erty.    Plaintiff  was  nonsuited,  and  appeals. 

Messrs.  Haynes,  Dunning  &  Annis,  for  appellant. 

Mr.  T.  M.  EoBiNSON,  for  appellees. 

Richmond,  0.  May  29,  1886,  appellant  was  the  head 
of  a  family,  residing  in  Larimer  county,  Colorado,  a  car- 
penter by  trade,  and  was  the  owner  of  two  bay  horses, 
of  the  value  of  $200;  one  lumber  wagon,  of  the  value  of 
$80;  one  set  of  double  harness,  of  the  value  of  $25;  one 
cow  and  calf,  of  the  value  of  $50, —  which  he  claimed 
were  exempt  from  levy  of  attachment  and  sale  under  an 
execution.  Smith  was  constable  for  that  county;  and 
on  that  day  appellee  Thomas  H.  Davy  caused  a  certain 
writ  of  attachment  to  be  issued  and  delivered  to  said 
Smith,  and  directed  him  to  take  and  seize  the  above 
enumerated  property.  It  appears  that  at  the  time  of  tho 
levy,  and  even  until  after  the  20th  day  of  June  of  that 
year,  appellant  was  temporarily  absent  from  the  state. 
He  seeks  to  recover  for  the  triple  value  of  the  property 
so  seized  and  sold. 

On  the  30th  day  of  May,  1885,  Davy  wrote  a  letter  to 
appellant  informing  him  that  he  had  attached  all  of  his 
stock  —  harness  and  wagon  included.  To  this  letter  ap- 
pellant replied,  stating  that  he  would  return,  without 
fail,  by  June  20th,  and  arrange  everything  satisfactorily, 
asking  for  a.stay  of  proceedings  until  that  date.  In  this 
letter  no  claim  of  exemption  was  set  up,  nor  was  the 
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claim  made  by  any  member  of  his  family.  The  sale  of 
the  property  took  place  subsequent  to  the  20th'  of  June, 
1885  (the  time  when  appellant  bad  agreed  to  return  and 
arrange  matters). 

In  addition  to  the  above  stock  seized  by  the  sheriff,  it 
appears  that  the  constable  levied  upon  four  other  cows 
and  one  calf  belonging  to  appellant.  There  seems  to  be 
no  dispute  about  the  ownership,  nor  that  the  stock  levied 
upon  was  all  that  appellant  owned  at  the  time,  nor  of 
the  fact  that  he  was  detained,  and  unable  to  reach  Colo- 
rado prior  to  the  sale  under  the  execution. 

Motion  for  a  nonsuit  was  granted,  and  exceptions  noted. 
Thereafter  a  motion  for  a  new  trial  was  overruled.  In 
denying  the  motion  for  a  new  trial,  the  court  said  that, 
"where  the  debtor  knew  that  his  proper  was  attached 
while  it  was  yet  within  the  control  of  the  officer,  so  that 
it  could  be  returned  to  him,  it  was  his  duty  to  demand 
its  return,  or  to  give  notice  in  some  way  of  his  disap- 
proval of  the  act.  But,  even  if  he  might  be  silent  and 
be  safe  under  such  circumstances,  if  he  says  anything  or 
does  anything  in  respect  to  the  levy  upon  his  property, 
it  must  be  a  disapproval  of  the  officer's  act;  or  else  the 
fact  that  he  does  say  something,  and  does  not  do  or  say 
anything  to  disapprove  of  the  levy,  should  be  construed 
into  an  acquiescence."  The  court  formed  its  conclusion 
on  the  letter  of  June  9,  1885,  written  by  appellant  to  his 
creditor,  which  is  in  words  and  figures  as  follows: 

*•  Tunnel  Camp,  Wyo.,  June  9,  1885.  Thos.  H.  Davy, 
Esq. :  Youi-s  of  May  30th  at  hand  to-day.  In  reply  I  will 
say  that  it  is  impossible  for  me  to  come  home  now,  as 
the  high  water  has  washed  out  the  head-gates,  and  the 
superintendent  has  gone  to  Cheyenne  to  get  instructions 
from  the  company.  If  your  letter  had  i^ached  me  one 
day  sooner,  I  could  have  made  other  arrangements;  but, 
as  it  is,  I  can't  do  anything.  I  wish  you  would  postpone 
the  case  until  the  20th,  and  I  can  come  down  and  fix  up 
everything  satisfactory.    I  won't  leave  the  work  until 
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the  superintendent  comes  home.  I  may  not  gain  any- 
thing, but  it  is  left  in  my  charge.  Tours,  Perry  Har- 
rington. 

"Do  the  best  you  can  for  me,  and  I  will  pay  you.  I 
will  be  there  on  the  20th  without  fail." 

The  judge,  in  the  trial,  intimated  that  he  based  his 
conclusion  upon  the  principles  laid  down  in  Drake,  At- 
tachm.  §  244a.  The  principle  there  announced  is  as  fol- 
lows: "  The  defendant,  if  aware  of  the  levy,  must  at  the 
time  claim  the  exemption,  or  it  will  be  considered  he 
consents  to  it.  Manifestly,  he  cannot  set  up  such  a  claim 
after  judgment  rendered  against  him  in  the  attachment 
suit."  This  principle  is  based  upon  Indiana  authorities, 
which  were  undoubtedly  influenced  by  the  peculiar  word- 
ing of  the  statute  of  that  state,  hereinafter  referred  to. 
The  sole  question  for  our  consideration,  therefore,  is 
whether  or  not  the  conclusions  of  the  court  were  correct. 

This  particular  question  has  received  no  direct  consid- 
eration in  any  of  the  causes  involving  the  question  of 
exemption  heretofore  heard  in  this  court.  The  General 
Statutes  of  this  state  (1883,  §  82,  p.  601)  provide  as  fol- 
lows: "The  following  property,  when  owned  by  any 
person  being  the  head  of  a  family,  and  residing  with  the 
same,  shall  be  exempt  from  levy  and  sale  upon  any  exe- 
cution or  writ  of  attachment:  *  *  *  Working  ani- 
mals to  the  value  of  $200,  one  cow  and  calf; "  *  *  * 
the  "  tools  and  implements  or  stock  in  trade  of  any  me- 
chanic, miner  or  other  person,  used  and  kept  for  the 
purpose  of  carrying  on  his  trade  or  business,  not  exceed- 
ing $200  in  value." 

Section  34  of  said  act  provides  that  "if  any  officer  or 
other  pei-son  *  *  *  shall  take  or  seize  any  of  the  ar- 
ticles of  property  hereinbefore  exempted  from  levy  and 
sale,  such  officer  or  person  shall  be  liable  to  the  party  in- 
jured for  three  times  the  value  of  the  property  illegally 
taken  or  seized,  to  be  recovered  by  action  of  trespass  with 
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costs  of  suit."  For  the  purposes  of  this  discussion,  the 
above  is  all  of  the  statute  necessary  to  be  mentioned. 

It  will  be  observed  that  nowhere  in  this  statute  referred 
to  is  there  any  language  making  it  incumbent  upon  the 
debtor  to  select  or  point  out  which  property  he  claims  is 
exempt.  Seemingly,  there  is  great  confusion  in  the  au- 
thorities and  text- writers  as  to  what  is  the  duty  of  the 
debtor  at  the  time  the  oflScer  seeks  to  levy  upon  the  prop- 
erty, but  a  careful  examination  will  disclose  the  fact  to 
be  that  this  confusion  is  the  result  of  the  different  word- 
ing of  the  statutes.  In  Indiana  the  statute  provides  that, 
if  any  execution  debtor  shall  claim  property  as  exempted 
by  virtue  of  this  act,  he  shall  elect  whether  he  will  claim 
personal  or  real  property,  or  both,  and  shall  designate  the 
property  so  claimed.  Undoubtedly,  the  decisions  of  In- 
diana are  based  upon  this  provision  of  that  statute. 

The  statute  of  Illinois  also  provides  that  the  debtor, 
under  certain  circumstances,  shall  select  the  property 
which  he  claims  shall  be  exempt;  and  yet,  notwithstand- 
ing that  provision  of  the  statute,  it  was  held  in  the  case 
of  Cole  V.  Oreen,  21  111.  104,  that  "where  a  judgment 
debtor  has  but  sixty  dollars'  worth  of  property  he  need 
not  prove  a  formal  or  express  selection  by  him  of  that 
property  in  order  to  protect  it  from  levy  and  sale  on  execu- 
tion. If  a  debtor  has  but  sixty  dollars'  worth  of  property 
the  statute  exempts  it  from  the  effect  of  any  judgment, 
execution  or  attachment.  It  is  placed  beyond  the  reach 
of  the  law,  unless  by  the  voluntary  act  of  the  owner." 

The  argument  of  the  court  in  arriving  at  this  conclu- 
sion is  to  the  effect  that  there  can  be  no  selection  where 
there  is  nothing  left, —  one  may  take  the  whole,  but  he 
cannot  select  the  whole;  and  that  the  matter  of  selection, 
under  the  statute,  could  not  be  made  in  this  particular 
case.  In  such  case,  the  statute,  by  its  own  ofiSce,  sets 
apart  the  whole  property  to  the  use  of  the  debtor,  and 
absolutely  exempts  it  from  levy  and  sale  on  execution; 
and  to  it  no  judgment^  execution  or  attachment  can  exist. 
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So  far  as  the  two  horses  were  concerned,  in  the  case  at 
bar,  there  is  no  doubt,  from  the  testimony,  but  what  they 
were  all  that  appellant  had.  Consequently,  it  would 
not  be  necessary  for  him  to  indicate,  directly  or  indirectly, 
that  the  property  was  exempt.  It  was  the  duty  of  the 
officer,  who  is  supposed  to  know  the  property  exempt  by 
the  statute,  to  leave  such  property  so  exempt  with  the 
execution  debtor. 

In  the  case  of  Hoivard  v.  Rugland,  35  Minn.  388,  it 
was  held  that,  **  when  an  officer  assumes  to  levy  an  exe- 
cution upon  and  sell  property  which  the  law  thus  chooses 
and  selects  as  exempt,  the  levy  and  sale  are  perse  ille- 
gal, and  the  officer  liable  to  the  debtor  without  any  de- 
mand, as  is  also  the  execution  creditor  who  participates 
in  the  levy  and  sale." 

Where  the  statute  exempts  a  particular  chattel,  as  a 
horse  or  a  work-beast,  and  the  debtor  has  but  one,  a  se- 
lection is  obviously  not  required,  nor  is  the  debtor  required 
to  claim  the  benefit  of  the  statute.  The  officer  must  take 
notice  of  the  fact  that  the  chattel  is  exempt;  and,  where 
an  officer  sold  a  debtor's  only  horse,  under  such  circum- 
stances, a  conviction  of  misdemeanor  under  the  statute 
was  sustained  against  him.  State  v.  Haggard,  20  Tenn. 
-390. 

In  Gilman  v.  Williams^  7  Wis.  28Y,  it  was  held:  "It 
is  not  necessary  for  the  judgment  debtor  to  select  or 
point  out  to  the  officer  such  articles  of  property  as  are 
specifically  exempt  by  law  from  execution. '^ 

Upon  a  careful  examination  of  all  the  authorities,  we 
are  inclined  to  think,  under  the  statute  of  this  state,  that, 
when  an  execution  debtor  has  property  of  a  certain  kind 
in  excess  of  the  exemption,  it  becomes  his  duty  to  inter- 
pose his  claim  of  exemption  prior  to  the  sale,  provided 
he  is  notified  of  the  levy,  and  in  a  position  to  interpose 
such  claim.  This  seems  to  be  the  rule  adopted  by  this 
court  in  Behymer  v.  Cook,  5  Colo.  399,  and  is  undoubt- 
edly supported  by  the  majority  of  authorities  of  states 
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with  a  similar  statute.  But,  where  the  execution  debtor 
had  only  a  precise  number,  or  property  of  the  exemption 
value,  under  the  statute,  then,  and  in  such  case,  a  levy 
and  sale  under  an  execution  is  absolutely  illegal,  and 
without  warrant,  unless  exemption  be  waived,  and  this 
is  a  matter  of  defense.  State  v.  Haggard^  supra.  In 
such  case  it  is  the  duty  of  the  officer  to  set  aside  such 
property  as  is  already  exempt,  under  the  statute,  from 
levy  and  sale. 

In  the  particular  case  at  bar  the  court  undertook  or 
did  construe  the  letter  above  recited  as  amounting  to  a 
waiver  of  the  exemption  rights,  and  granted  a  nonsuit. 
This,  in  our  judgment,  was  error.  The  party  was  not 
present  to  claim  the  exemption  until  after  the  sale;  and, 
so  far  as  the  evidence  goes,  the  explanation  of  his  ab- 
sence was  entirely  satisfactory. 

In  Haswell  v.  Parsons,  15  Cal.  266,  it  was  held:  "The 
absence  of  the  plaintiff  *  *  *  when  the  sale  took 
place  was  a  sufficient  excuse  for  not  claiming  the  ex- 
emption at  the  time."  The  purport  of  the  letter,  as  we 
construe  it,  was  that  he  desired  particularly  to  have 
time  allowed  him  in  which  he  might  settle  the  demand 
of  the  execution  debtor.  As  has  already  been  said,  the 
levy  of  the  attachment  was  illegal.  The  property  was 
absolutely  exempt  from  levy  and  sale.  By  the  express 
terras  of  the  statute  under  which  the  writ  was  issued, 
the  office  of  the  process  was  limited  to  property  "not 
exempt  by  law  from  execution."    Gen.  St.  §  2003. 

A  judgment  against  the  debtor  would  create  no  lien 
upon  this  property.  The  attachment  levy  was  without 
force  or  effect.  The  defendant  was  a  mere  trespasser. 
Under  such  circumstances,  it  is  clear  that  the  owner  of 
exempt  property,  either  at  the  time  the  levy  is  made 
or  before  or  after  the  sale  pursuant  to  the  execution, 
may  claim  his  property,  unless  his  conduct  has  been  such 
as  to  make  it  inequitable  for  him  to  assert  his  title.  In 
this  case,  it  must  be  assumed  that  the  defendant  knew 
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when  he  seized  the  property  that  it  was  exempt,  and 
that  the  seizure  was  a  trespass.  The  silence  of  the 
plaintiff,  under  the  circumstances,  therefore,  was  not 
alone  sufficient.  Some  of  this  property  was  undoubtedly 
exempt.  And  the  court  erred  in  determining,  as  a  mat- 
ter of  law,  that  the  letter  of  June  9th  was  sufficient  to 
defeat  a  recovery. 

For  error  in  granting  nonsuit,  we  think  the  judgment 
should  be  reversed,  and  the  c^use  remanded  for  further 
proceedings. 

Pattison  and  Seed,  CO.,  concur. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  is  reversed. 

Iteversed. 
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1.  Bale  and  Dbuvbry  op  Chatteub  —  Statute  op  Frauds.—  Where 

a  merchant  in  failing  circumstanceB  transfers  and  delivers  to  a 
creditor,  in  liquidation  of  his  claim,  his  entire  stqpk  in  trade  and 
fixtures,  and  an  hour  or  two  afterwards  the  latter  appoints  him  his 
agent  to  sell  the  stock  and  close  up  the  business,  redelivering  to 
him  the  possession  for  that  purpose,  whereupon  the  goods  are  at- 
tached at  the  suit  of  another  creditor  of  the  debtor,  a  jury  is  jus- 
tified in  finding  that  the  sale  was  not  accompanied  by  an  immediate 
delivery  and  followed  by  an  actual  and  continued  possession,  as 
required  by  section  14  of  the  statute  of  frauds  (Gen.  St.  p.  509). 

2.  Pabticipation  op  Couet  in  Examination  op  a  Pabty  Testipy- 

INO  IN  His  Own  Behalp.—  Unless  it  be  shown  that  a  party  testi- 
fying in  his  own  behalf  was  actually  prejudiced  by  the  participa- 
tion of  the  court  in  his  direct  and  cross-examination,  such  fact 
cannot  be  relied  on  as  error. 

8.   CONSTABLE*B    SALE  —  ADMISSION    OP   THE    RECORDS   AND    FiLES    OP 

THE  Justice's  Court  in  Jubtipioation.—  The  record  of  a  proceed- 
ing in  the  court  of  a  justice  of  the  peace,  which  is  properly  au- 
thenticated and  proved,  is  admissible  in  evidence,  in  an  action 
against  a  constable,  to  show  justification  by  establishing  the  judg- 
ment, and  the  awarding  of  the  writs  under  which  the  constable 
acted,  and  under  which  he  justified. 
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Error  to  District  Court  of  Arapahoe  County. 

Action  by  Otto  P.  Baur  against  John  Beall  and  J.  A. 
Weir  to  recover  a  soda  fountain  and  fixtures.  Gteneral 
Statutes,  page  509,  section  14,  provides  that  "every  sale 
made  by  a  vendor  of  goods  and  chattels  in  his  possession, 
or  under  his  control,  and  every  assignment  of  goods  and 
chattels,  unless  the  same  be  accompanied  by  an  immedi- 
ate delivery,  and  be  followed  by  an  actual  and  continued 
change  of  possession  of  the  things  sold  or  assigned,  shall . 
be  presumed  to  be  fraudulent  and  void  as  against  the 
creditors  of  the  vendor  or  the  creditors  of  the  person 
making  such  assignment,  or  subsequent  purchasers  ini 
good  faith;  and  this  presumption  shall  be  conclusive.*'    \ 

Mr.  S.  SLESsmoEB,  for  plaintiff  in  error. 

Beed,  C.  An  action  of  replevin  to  recover  one  marble 
soda  fountain  and  appurtenances  belonging  to  the  same. 
One  Albert  R  Baur,  having  been  engaged  in  business  at 
Colorado  Springs  as  a  confectioner,  and  being  indebted 
to  his  brother,  plaintiff  in  error,  who  resided  in  Denver, 
to  secure  such  indebtedness  executed  a  chattel  mortgage 
to  plaintiff  in  error.  After  having  been  in  business  some 
time,  and  being  unsuccessful,  he  wrote  plaintiff  in  error, 
informing  him  of  his  want  of  success;  and  plaintiff  went 
down.  An  interview  was  had,  and  it  was  concluded  best 
that  A.  R  Baur  sell  his  stock  and  fixtui-es  to  plaintiff  in 
error,  in  payment  of  his  indebtedness,  and  quit  the  busi- 
ness. A  bill  of  sale  of  the  entire  stock  and  fixtures  was 
executed  and  delivered,  and  the  key  of  the  store  —  a 
rented  building  —  was  delivered  to  plaintiff,  who,  it  ap- 
pears, carried  it  for  an  hour  or  two,  then  returned  it  to 
A.  B.  Baur,  whom  he  made  bis  agent  to  sell  out  the  stock 
and  fixtures  and  close  up  the  business,  which,  according 
to  the  evidence,  he  proceeded  to  do.  The  entire  thing 
being  sold  out,  or  in  some  manner  disposed  of,  prior  to 
December  18, 1883,  except  the  articles  in  controversy  in 
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this  suit,  they,  were  stored  by  A.  E.  Baur  in  the  cellar  of 
the  building  formerly  occupied  by  him,  but  then  re- 
rented  to  another  party. 

A.  E.  Baur,  being  considerably  indebted  to  defendant 
Weir  for  the  rent  of  the  building  where  the  business  had 
been  carried  on,  Weir  commenced  suit  before  a  justice 
of  the  peace,  procured  an  attachment,  and  caused  it  to 
be  levied  upon  the  goods  or  chattels  in  suit,  obtained 
judgment,  and  caused  the  goods  to  be  sold  under  an  ex- 
ecution. The  other  defendant,  John  Beall,  was  the  con- 
stable who  served  the  writs  and  made  the  sale.  The 
suit  was  tried  to  a  jury  on  February  11,  1886,  resulting 
in  a  verdict  for  defendants,  on  which  judgment  was 
afterwards  entered. 

The  facts  in  the  case  were  very  simple.  There  was 
no  great  conflict  of  testimony.  The  only  question  to  ha 
determined  was  whether  the  goods  sold  were  immedi- 
ately  delivered,  and  there  had  been  an  actual  and  con- 
tinued change  of  possession  as  required  by  statute.  There 
are  several  errors  assigned  that  may  properly  be  consol- 
idated into  the  following,  for  the  purposes  of  this  review: 
That  the  court  participated  to  an  unwarrantable  extent 
in  the  examination  of  the  plaintiff  on  his  direct  and 
cross-examination  as  a  witness  in  his  own  behalf. 

The  record  does  show  a  great  deal  of  active  participa- 
tion in  the  questioning,  but  tliis  can  hardly  be  relied 
upon  as  error  unless  it  be  shown  that  plaintiff  was  actu- 
ally prejudiced  by  it.  The  circumstances  may  have  ren- 
dered it  necessary  upon  that  trial  —  of  which  we  have  no 
means  of  judging  —  in  order  to  arrive  at  the  facts. 

Next,  it  is  assigned  for  error  that  the  files  and  records 
of  the  proceeding  in  the  court  of  the  justice  of  the  peace 
were  improperly  admitted  in  evidence.  It  appears  that 
they  were  properly  authenticated  and  properly  proved, 
and,  being  so,  were  clearly  admissible  in  justification, 
establishing  the  judgment,  and  the  awarding  of  the  writs 
Vol.  XIV  — 25 
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under  which  the  constable  acted,  and  under  which  he 
justified. 

The  other  assignments  necessary  to  be  noticed  were 
the  refusal  of  the  court  to  instruct  the  jury  as  prayed  by 
the  plaintiff,  and  the  instruction  given  to  the  jury  on  his 
own  motion.  The  first  instruction  prayed  by  the  coun- 
sel of  plaintiff  was  correct,  and  was  substantially  given 
in  the  second  paragraph  of  the  charge  by  the  court.  The 
remaining  instructions  prayed  were  incorrect,  and  very 
properly  refused.  The  charge  given  to  the  jury,  taken 
as  a  whole,  fairly  states  the  law,  and  cannot  be  considered 
erroneous. 

The  principal  question  was  one  of  fact.  It  was  fairly 
submitted  to  the  jury,  who  found  that  the  sale  of  the 
chattels  in  controversy  was  not  accompanied  by  imme- 
diate delivery,  and  followed  by  an  actual  and  continued 
possession,  as  required  by  section  14  of  the  statute  of 
frauds.  Gen.  St.  p.  509.  The  jury  was  warranted  in  so 
finding  from  the  evidence.  The  necessity  of  clear,  une- 
quivocal and  unmistakable  change  of  possession,  and  re- 
tention of  such  possession  by  the  vendee,  has  been  prop- 
erly, fully  and  clearly  asserted  by  this  court.  Cook  v. 
Mann^  6  Colo.  21;  Wilcox  v.  Jackson^  7  Colo.  521;  Ben* 
V,  Mercantile  Co.  13  Colo.  406.  The  judgment  should  be 
affirmed. 

Pattison  and  Eichmond,  CC,  concur. 

Per  Curiam.  For  the  reasons  stated  in.  the  foregoing 
opinion  the  judgment  is  affirmed. 

Affirmed. 


Town  of  Longmont  v.  Parker 

Highways  —  Abuttino  Owners. —  Where  a  land-owner  has  no  fee  in 
the  land  occupied  as  a  highway,  but  his  land  abuts  on  it,  and  he 
has  rights  therein  not  shared  in  coranaon  with  the  general  public 
for  purposes  of  travel  and  use,  a  person  using  or  appropriating  such 
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highway  or  a  portion  of  it  for  other  and  different  purposes  than  the 
one  contemplated,  whereby  the  highway  is  obstructed  and  impaired 
as  a  means  of  ingress  and  egress,  is  liable  to  the  abutting  owner 
for  any  consequential  damages  arising  from  such  appropriation 
and  use  depreciating  the  value  of  the  property. 

Appeal  from  District  Court  of  Boulder  County. 

AcmoN  by  Edward  Parker  against  the  town  of  Long- 
mont to  recover  damages  for  the  depreciation  of  prop- 
erty by  the  excavation  of  a  ditch  in  the  highway  upon 
which  the  property  abutted.  There  was  a  verdict  and 
judgment  for  plaintiff,  and  defendant  appeals. 

Messrs.  F.  B.  Secor  and  B.  L.  Carr,  for  appellant. 

Messrs.  Kinne  &  Woy,  for  appellee. 

Beed,  C.  Parker,  the  appellee,  plaintiff  below,  claimed 
to  be  the  owner  of  a  five-acre  tract  of  land  near  the  town 
of  Longmont.  Upon  the  trial  no  direct  proof  of  owner- 
ship of  Parker  was  offered,  but  no  objection  was  made 
on  account  of  the  kind  of  proof  offered  and  admitted, 
and  the  ownership  will  be  regarded  as  conceded  by  ap- 
pellant on  the  trial.  Plaintiff  had  a  brick  house  and 
some  other  improvements  on  his  land  near  the  west  line 
of  the  lot,  and  resided  in  it.  The  lot  abutted  upon  the 
east  line  of  the  public  highway,  sixty  feet  in  width.  The 
house  was  about  twenty-five  feet  from  the  line  of  the 
ro^.  The  defendant  was  a  municipal  corporation.  In 
the  spring  of  1885,  some  time  after  the  occupation  of 
plaintiff  commenced,  and  after  the  erection  of  the  house 
and  buildings,  the  defendant  excavated  a  ditch,  for  the 
purpose  of  supplying  the  town  with  water,  in  the  high- 
way in  front  of  the  residence  of  plaintiff,  on  the  west 
side  of  the  highway;  the  distance  from  the  line  of  plaint- 
iff's lot  to  the  bank  of  the  ditch  being  about  forty-nine 
feet.  Directly  in  front  of  the  premises  of  plaintiff  the 
ditch,  at  its  greatest  width,  was  from  fourteen  to  seven- 
teen feet,  and  its  depth  about  six  feet  or  more.   Plaintiff's 
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land  abutted  upon  the  highway,  no  part  of  which  had 
been  his  property;  the  party  from  whom  he  acquired 
title  having  dedicated  the  land  in  the  highway  to  public 
use  previous  to  the  sale  of  the  land  to  plaintiff. 

Plaintiff  brought  this  suit  to  recover  damages  to  his 
property  by  the  constructing  and  maintaining  the  ditch. 
It  is  assigned  for  error  that  the  court  overruled  the  de- 
murrer to  the  complaint.  On  examination,  we  do  not 
think  the  grounds  of  demurrer  well  taken,  or  that  the 
court  erred  in  the  judgment  upon  it.  It  is  unnecessary 
for  an  understanding  of  the  case  that  the  pleadings  be 
set  out  in  full.  It  is  sufficient  to  say  that  the  issue  pre- 
sented for  trial  was  whether  the  plaintiff's  property  had 
or  had  not  been  damaged  by  the  excavation  and  exist- 
ence of  the  ditch. 

The  case  was  tried  to  a  jury.  The  evidence  was  con- 
flicting. Several  witnesses  testified  to  damage,  varying 
in  amount  from  $300  to  $500;  but  their  evidence  in  re- 
gard to  the  manner  of  arriving  at  the  amount  of  dam- 
age and  the  elements  of  damage  going  to  make  up  the 
aggregate  was  quite  vague  and  indefinite.  About  an 
equal  number  of  witnesses  testified  that  in  their  opinion 
there  was  no  damage.  It  was  in  evidence  that  the  earth 
taken  out  in  excavating  the  ditch  was  deposited  in  the 
road  in  front  of  the  premises  of  plaintiff;  a  part  of  it  had 
been  removed  by  the  defendant  a  short  distance,  and 
used  in  grading  the  road  in  fi'ont  of  plaintiff's  property; 
and  that  this  left  the  road  higher  in  places  than  the  ad- 
joining land  of  plaintiff.  The  verdict  was  found  for  the 
plaintiff  for  $150,  and  judgment  entered  upon  the  ver- 
dict. 

Considerable  latitude  was  allowed  and  indulged  in  in 
the  way  of  proof  upon  the  trial,  and  some  very  remote 
and  novel  elements  of  damage  introduced,  but  no  objec- 
tion appears  to  have  been  made  or  exceptions  taken.  No 
exception  was  taken  and  no  error  assigned  upon  the  in- 
structions given.  Taken  as  a  whole,  they  substantially 
submitted  the  question  of  damage^  and  the  law  in  this 
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state,  as  announced  in  City  of  Denver  v.  Bayer,  7  Colo. 
113,  where  section  15  of  article  2  of  the  state  constitu- 
tion (  "that  private  property  shall  not  be  taken  or  dam- 
aged for  public  or  private  use  without  just  compensa- 
tion") is  carefully  considered  and  applied;  and  where  it 
was  held  that  in  a  case  like  the  present,  where  the  land- 
owner had  no  fee  in  the  land  occupied  as  a  highway,  but 
his  land  abutted  upon*  it,  and  he  had  rights  therein  not 
shared  in  common  with  the  general  public  for  purposes 
of  travel  and  use,  a  party  using  or  appropriating  such 
highway,  or  a  portion  of  it,  for  other  and  different  pur- 
poses than  the  one  contemplated,  whereby  the  highway 
was  obstructed  and  impaired  as  a  means  of  ingress  and 
egress,  would  be  liable  to  the  abutting  land-owner  for 
any  consequential  damages  arising  from  such  appropria- 
tion and  use  depreciating  the  value  of  the  property.  This 
application  of  the  constitutional  prohibition  is  well  sus- 
tained by  many  authorities,  particularly  by  the  construc- 
tion given  by  the  English  courts  to  the  "land  clauses 
consolidation  act"  and  "railway  clauses  consolidation 
act"  of  1845  (8  Vict.  chs.  18,  20).  In  those  cases  the 
words  used  are  ^'injuriously  affected,^^  which  are  cer- 
tainly in  meaning  and  intention  the  same  as  the  word 
"damaged"  in  our  constitution.  In  those  cases  it  has 
invariably  been  held  that  abutting  owners,  under  cir- 
cumstances like  those  presented  in  this  case,  could  recover 
consequential  damages  to  the  eztent  of  the  lessened  value 
of  the  property. 

The  case  of  Beckett  v.  Railway  Co.,  L.  R  3  0.  P.  82, 
was  tried  before  Cockburn,  0.  J.  (1867).  In  that  case 
the  street  by  an  embankment  was  narrowed  from  fifty 
to  thirty- three  feet  opposite  the  property  of  the  plaintiff, 
and  upon  the  trial  it  was  left  to  the  jury  to  say  from  the 
evidence  "  whether  there  had  been  any  diminution  in  the 
value  of  the  plaintiff's  house  by  reason  of  the  construct- 
ing of  the  road  in  front  of  it."  Upon  review,  in  the 
opinion  of  Bovill,  0.  J.,  the  instruction  was  held  to 
be  correct,  and  it  was  said:  "Now,  the  question  arises 
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whether  the  plaintiff's  house  in  the  case  was  *  injuriously 
affected/  *  *  *  and  whether  there  is  damage  sus- 
tained by  the  plaintiff,"  etc.  Here  it  will  be  observed 
that  the  words  '^injuriously  affected"  are  treated  as 
synonymous  with  **  damage,"  the  word  used  in  the  con- 
stitution. Some  states,  notably  Pennsylvania,  have  given 
provisions  similar  to  that  in  our  constitution  a  construc- 
tion different  from  that  given  by  this  court.  The  lan- 
guage in  section  8,  article  16,  of  the  constitution  of 
Pennsylvania,  is,  ''shall  make  just  compensation  for 
property  taken,  injured  or  destroyed." 

In  Railroad  Co.  v.  Lippincotty  116  Pa.  St.  472,  it  was 
held  that  a  depreciation  of  property,  by  reason  of  the 
construction  and  operation  of  a  railroad  upon  the  lands 
of  the  company,  was  not  an  injury  for  which  any  dam- 
ages could  be  recovered.  But  for  the  protection  of  indi- 
vidual rights,  and  as  being  more  in  harmony  with  the 
principles  of  the  common  law,  we  think  the  construction 
of  this  court  and  those  of  England  better  and  more  con- 
sonant with  reason. 

Under  the  decisions  of  this  court,  the  questions  for  the 
jury  to  determine  from  the  evidence  were  whether  the 
plaintiff  suffered  damages  different  in  kind  from  those 
suffered  by  the  general  public,  and  whether  the  prop- 
erty of  the  plaintiff  had  been  lessened  in  value  by  the 
acts  of  the  defendant. 

It  cannot  be  said,  under  the  evidence,  that  the  verdict 
was  excessive.  It  was  midway  between  nothing,  as  fixed 
by  defendant's  witnesses,  and  $300,  the  lowest  estimate 
of  witnesses  for  plaintiff.  There  having  been  no  serious 
error  in  the  admission  of  the  testimony  or  charge  by  the 
court,  the  judgment  should  be  affirmed. 

Pattison,  C,  concurs.    Richmond,  C,  dissents. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
cfpinion  the  judgment  is  affirmed. 

Affirmed. 
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1.  Contracts  op  Insurance  —  Equitable  Relief  Against  Feaudu-         9b  883 
LENT  Practices —  Construction  OF  Words  AND  Phrases.— Con-        h  '^]\ 

tracts  of  iDBurauce,  like  other  contracts,  are  to  be  interpreted 

according  to  the  language  employed  by  the  parties. 

3.  But  courts  of  equity  will  relieve  against  such  contracts  where  fraud 
or  deception  supervenes,  and  substantial  ambiguity  therein  may  be 
explained  as  in  other  cases. 

3.  The  meaning  of  the  phrase  '*  writing  the  risk,"  and  the  items  cov- 

ered by  the  expression  *'  the  expenses  of  writing  the  risk,"  used  in 
a  policy  of  insurance,  may  be  shown  by  oral  evidence;  the  jury 
may  determine  what  is  meant  by  and  included  within  each  of  these 
expressions ;  but  that  body  may  not  pass  upon  the  question  whether 
one  embraces  the  other. 

4.  While  courts  have  no  power  to  change  or  modify  by  construction 

the  expression  **  the  expenses  of  writing  the  risk  *'  when  thus  used, 
they  should  require  that  such  expenses  be  reasonable. 

5.  Doubtful  provisions  of  insurance  policies  are  to  be  construed  most 

favorably  to  the  assured. 

G.  In  a  provision  in  a  policy  that  the  ''  insurance  may  be  terminated, 
at  the  request  of  the  insured,  by  repaying  the  company  the  cus- 
tomary short  rates  from  the  date  of  this  policy,  together  with  the 
expenses  of  writing  the  risk,"  the  '*  customary  short  rates"  do  not 
include  "  the  expenses  of  writing  the  risk." 

7.  In  such  a  policy  '*the  expenses  of  writing  the  risk "  includes  the 
commission  paid  by  the  company  to  its  agent. 

Error  to  County  Court  of  Arapahoe  County. 

Messrs.  W.  J.  Weeber  and  Rogers  &  McCord,  for 
plaintiff  in  error. 

Messrs.  John  W.  Horner,  pro  se,  and  P.  L.  Palmer, 
for  defendant  in  error. 

Chief  Justice  Helm  delivered  the  opinion  of  the  court. 

The  insurance  policy' issued  by  plaintiff  in  error  to 
defendant  in  error  contained  the  following  provision: 
'*This  insurance  maybe  terminated,  at  the  request  of 
the  insured,  by  repaying  the  company  the  customary 
short  rates  from  the  date  of  this  policy,  together  with 
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the  expenses  of  writing  the  risk."    Upon  the  construc- 
tion of  this  provision  rests  the  present  decision. 

Contracts  of  insurance,  like  other  contracts,  are  to  be 
interpreted  according  to  the  language  employed  by  the 
parties.  Neither  the  understanding  of  the  insurer  or  in- 
sured, nor  custom  or  usage  inconsistent  therewith,  can 
be  substituted  for  the  provisions  of  the  written  policy. 
Grace  v.  Insurance  Co.  109  U.  S.  278;  Sperry  v.  Insur- 
ance Co,  26  Fed.  Eep.  234;  May,  Ins.  §  172;  Wood,  Ins. 
§  57.  It  is  hardly  necessary  to  add  that  courts  of  equity 
will  relieve  against  such  contracts  where  fraud  or  decep- 
tion supervenes,  and  that  substantial  ambiguity  therein 
may  be  explained  as  in  other  cases. 

The  clause  above  quoted  clearly  provided  that,  upon 
the  termination  of  the  policy  within  the  period  named 
therein,  the  company  should  be  repaid  two  specific 
amounts,  viz.:  Firsts  the  ''customary  short  rates"  from 
the  date  of  the  contract;  and  second,  ''  the  expenses  of 
writing  the  risk."  In  this  respect  the  provision  is  too 
plain  to  admit  of  serious  controversy.  If  the  expression 
"the customary  short  rates"  includes  the  "expenses"  re- 
ferred to,  why  are  those  expenses  mentioned?  Reference 
thereto  is  wholly  superfluous,  and  can  only  serve  to  mis- 
lead. The  two  expressions  may  each  possess  a  peculiar 
technical  significance,  and  testimony  may  be  necessary 
to  explain  their  meaning;  but  that  they  refer  to  different 
things,  and  that  the  former  does  not  include  the  latter, 
and  was  not  intended  to  do  so,  are  propositions  placed  by 
the  contracting  parties  themselves  outside  the  province 
of  construction.  The  jury  may  determine  upon  the  evi- 
dence produced  what  is  meant  .by  and  included  within 
each  of  these  expressions,  but  vye  do  not  consent  to  the 
idea  that  the  question  whether  one  embraces  the  other  is 
a  proper  subject  for  their  consideration.-  It  may  be  true 
that  the  "customary  short  rate"  itself  inciuaes  tne  ex- 
penses of  writing  a  correspondingly  short  risk,  wheu 
such  risk  is  taken  in  the  first  instance;  but,  if  the  assured 
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elects  to  secure  the  benefit  of  a  long-time  and  low-rate 
policy,  and  agrees  that,  in  case  he  invokes  the  privilege 
of  canceling  his  contract,  he  will  pay,  in  addition  to  the 
customary  short  rate,  the  expenses  of  writing  the  long 
risk,  we  cannot  say  that  his  agreement  is  so  unreason- 
able or  unjust  as  to  warrant  his  release  from  perform- 
ance upon  exercising  the  option  in  question. 

We  shall  assume,  therefore,  that  the  assured,  upon 
cancellation  of  the  policy,  was  to  pay  the  '*  expenses  of 
writing  the  risk,"  in  addition  to  the  "  customary  short 
rate."  What  are  '^the  expenses  of  writing  the  risk?" 
What  is  the  meaning  of  this  expression,  as  it  is  gener- 
ally understood  among  insurance  people?  Does  it  in- 
clude commissions  paid  to  the  agent  for  procuring  the 
risk?  An  answer  to  the  third  and  last  of  the  foregoing 
interrogatories  will  be  decisive  of  the  present  controversy, 
because  it  embraces  the  only  item  of  difference  between 
the  parties. 

It  is  contended  by  defendant  in  error  that  the  phrase 
**  writing  the  risk"  is  synonymous  in  meaning  with  the 
phrase  ''writing  the  policy;"  that  the  expense  of  writ- 
ing a  policy  is  the  one-dollar  fee  paid  the  agent  for  his 
clerical  labor  in  preparing  the  instrument;  and,  there- 
fore, that  the  one- dollar  fee  constitutes  the  entire  ex- 
penses of  writing  the  risk,  and  the  agent's  commission  is 
no  part  thereof. 

The  fee  of  $1  for  writing  the  policy  is  always  paid  to 
and  retained  by  the  agent.  The  company  never  receives 
it,  or  has  anything  whatever  to  do  with  it;  nor  does  it  in 
any  way  appear  upon  the  company's  books.  It  is  a 
small  item,  hardly  deserving  this  prominence  in  the  con- 
tract; and,  if  considered  worthy  of  such  careful  mention, 
it  is  strange  that  so  much  indifference  was  exhibited  in 
the  use  of  language.  Why  is  the  fee  of  $1  designated 
"expenses,"  and  why  is  the  word  ** risk  "  substituted  for 
the  word  "policy  "  The  word  "expenses"  usually  in- 
dicates more  than  one  expense  or  item,  and  no  one  capa- 
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ble  of  contracting  would  be  excused  in  law  for  not  know- 
ing that  the  word  "risk"  and  the  word  "policy"  possess 
a  radically  different  significance.  The  company  itself 
could  hardly  have  thought  that  it  was  merely  providing 
for  the  retention  of  the  one-dollar  fee  paid  for  writing 
the  policy;  a  fee  of  which  it  took  no  cognizance,  and  pre- 
served no  record. 

But  the  meaning  generally  assigned  among  insurance 
people  to  the  phrase  "writing  the  risk,"  and  the  items 
covered  by  the  expression  "the  expenses  of  writing  the 
risk,"  are  subjects  fairly  within  the  domain  of  oral  ex- 
planation. Such  explanatory  testimony  was  given  at 
the  trial  by  witnesses  engaged  in  the  insurance  business, 
and  it  will  now  be  accepted  as  controlling.  The  four  in- 
surance agents  called  by  the  company  agree  that  the  two 
phrases,  "writing  the  policy  "and  "writing  the  risk," 
do  not,  in  insurance  parlance,  mean  the  same  thing;  and 
such  is  the  tenor  of  the  same  kind  of  testimony  received 
on  behalf  of  defendant  in  error.  These  witnesses,  seven 
in  all,  unite  in  declaring  that  the  expense  of  writing  the 
policy  is  the  fee,  usually  $1,  for  the  clerical  labor  of 
preparing  the  contract;  but  not  one  of  them  squarely 
and  consistently  asserts  that  this  is  the  total  expense  of 
writing  the  risk.  There  is  considerable  difference  of 
opinion  among  them  as  to  what  items  constitute  these 
expenses,  but  four  of  them  positively  assert,  and  the  re- 
mainder fairly  admit,  that  the  commission  paid  by  the 
company  to  its  agent  is  included. 

Some  of  these  witnesses  stated  that  they  were  not 
familiar  with  the  provision  under  consideration.  It  does 
not  seem  to  be  universally  incorporated  in  insurance 
policies,  though  its  presence  is  not  uncommon.  This 
undoubtedly  accounts  for  some  of  the  discrepancies  be- 
tween the  witnesses,  and  also  for  some  of  the  seeming 
inconsistencies  in  the  testimony  of  the  same  witness. 
Upon  a  retrial  of  the  case  most  if  not  all  of  these  discrep- 
ancies and  inconsistencies  will  probably  disappear;  and, 
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if  our  conclusion,  based  upon  the  testimony  now  before 
us,  that  a  repayment  to  the  company  of  the  commission 
paid  its  agent  was  within  the  purview  of  the  contract, 
be  wrong,  such  error  will  doubtless  be  made  to  appear. 

It  may  be  that,  as  claimed  by  defendant  in  error,  the 
foregoing  view  will,  in  individual  cases,  result  in  surprise 
and  injury  to  the  assured;  but  our  answer  to  this  asser- 
tion, if  it  rest  upon  a  truthful  basis,  is,  that  reasonable 
examination  and  inquiry  before  entering  into  the  contract 
would  avoid  such  surprise  and  resulting  hardship.  Be- 
sides, courts  have  no  power,  under  circumstances  like 
those  here  presented,  to  reconstruct  contracts  solemnly 
and  deliberately  made.  We  do  not  hesitate,  however, 
to  hold  that  the  expenses  mentioned  in  the  phrase  under 
discussion  must  be  reasonable.  The  courts  will  not  per- 
mit insurance  companies  to  take  advantage  of  this  feat- 
ure of  the  contract,  and  collect  unreasonable  charges  or 
expenses.  But  in  the  case  at  bar  no  controversy  exists 
concerning  the  reasonableness  of  the  commission  paid  to 
the  agent.  Therefore,  this  particular  matter  requires  no 
further  notice. 

We  are  not  unmindful  of  the  rule  that  doubtful  pro- 
visions of  insurance  policies  are  to  be  construed  most 
favorably  to  the  assured;  but  we  do  not  feel  at  Uberty  to 
give  this  rule  a  broader  application  in  the  present  case 
than  is  embraced  within  the  foregoing  discussion. 

The  judgment  is  reversed  and  the  cause  remanded  for 
a  new  trial. 

Reversed. 
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APRIL  TERM,  1890. 


People  ex  rel.  Ruceer  v.  District  Court  of  Arapa- 
hoe County. 

1.  When  Writ  op  Mandamus  Will  Lie  to  Subordinate  Court,  and 

Extent  of  Its  Functions. —  The  writ  of  mandamus  may  be  used 
to  command  a  subordinate  court  to  proceed  to  judgment;  but 
when  the  act  to  be  done  is  of  a  judicial  or  discretionary  character, 
the  kind  of  order  or  judgment  to  be  rendered  cannot  be  thus  con- 
trolled or  directed.  The  writ  cannot  properly  usurp  the  functions 
of  a  writ  of  error,  or  take  the  place  of  an  appeal ;  nor  will  it  lie 
against  a  subordinate  court  unless  it  be  clearly  shown  that  such 
court  has  refused  to  perform  some  manifest  duty. 

2,  When  Two  or  More  District  Judges  May  Act  Together.— In 

this  state  two  or  more  district  judges  cannot  lawfully  sit  and  act 
together  as  a  district  court  except  as  they  sit  in  bank  for  the  pur- 
poses specified  in  the  act  of  April  2,  1887. 

Messrs.  C.  I.  Thompson,  H.  B.  Johnson,  S.  D.  Wall- 
INQ  and  A.  W.  Rucker,  for  petitioner. 

Messrs.  L.  S.  Dixon,  0.  J.  Hughes,  Jr.,  and  Geo.  J. 
Boal,  for  respondent. 

Mr.  Justice  Elliott  delivered  the  opinion  of  the  court. 

This  is  an  original  application  to  this  court  upon  peti- 
tion and  notice  for  a  writ  of  mandamus  against  the  dis- 
trict court  of  Arapahoe  county.  The  cause  is  submitted 
upon  the  petition  and  answer.  There  is  but  little  con- 
flict between  the  allegations  of  the  two  pleadings;  but  to 
the  extent  they  differ,  the  averments  of  the  answer,  not 
being  controverted,  must,  for  the  purposes  of  this  hear- 
ing, be  taken  as  true. 

The  facts  necessary  to  an  understanding  and  determi- 
nation of  this  application,  as  disclosed  by  the  petition 
and  answer,  are  substantially  as  follows:    The  district 
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court  of  Arapahoe  county  has  four  judges,  and  holds 
three  terms  of  court  a  year,  commencing  in  January, 
April  and  September,  respectively.  The  relator,  Rucker, 
as  plainti£f,  commenced  an  action  in  said  court  against 
Young  and  others,  as  defendants,  to  enforce  the  specific 
performance  of  an  alleged  contract  in  reference  to  an  in- 
terest in  a  certain  raining  claim  in  Pitkin  county,  Colo- 
rado, and  for  other  relief.  Said  cause  came  on  for  hearing 
at  the  September  term,  1889,  before  Hon.  Thomas  B.  Stu- 
art, one  of  the  judges  thereof;  and  at  the  same  term  the 
court  made  certain  findings  of  fact,  and  rendered  a  cer- 
tain decree  in  favor  of  the  plaintiff  in  said  cause,  by 
which  it  was  ordered  and  adjudged,  inter  allay  that  an 
accounting  be  had  between  the  parties  in  said  cause;  that 
one  A.  B.  Seaman,  Esq.,  be  appointed  referee  to  take  the 
accounting,  and  also  to  take  testimony,  and  ascertain  a 
proper  description  by  metes  and  bounds  of  that  portion 
of  the  mine  in  litigation,  and  to  make  report  to  the  court 
concerning  his  actings  and  doings  in  the  premises  within 
ninety  days  from  the  date  of  said  decree.  The  cause  was 
thereupon  continued  for  further  proceedings. 

Shortly  after  rendering  said  decree,  and  at  the  same 
term  of  the  court,  the  defendants  Young  et  al.  filed  their 
motion  for  a  new  trial.  The  motion  was  continued  till 
the  succeeding  January  term  of  the  court,  when,  the 
term  of  oiBBice  of  Judge  Stuart  having  expired,  the  motion 
was,  by  consent  of  parties,  heard  before  Hon.  W.  S. 
Decker  and  Hon.  George  W.  Allen,  two  of  the  judges  of 
said  district  court.  The  motion  having  been  submitted, 
it  was  afterwards,  and  at  the  April  term  of  said  court, 
1890,  ordered  by  the  said  Judges  Decker  and  Allen  that 
said  decree  be  set  aside  and  for  naught  held,  and  that  the 
cause  stand  for  further  proceedings  before  the  court. 

Shortly  thereafter,  at  the  same  term  of  the  court,  and 
before  taking  any  other  step  in  the  litigation,  plaintiflf, 
Rucker,  filed  his  motion  in  said  cause,  asking  the  court 
to  fix  the  time  when  the  testimony  to  be  taken  before 


Digitized  by  VjOOQIC 


398        People  ex  eel.  v.  District  Court.    [April  T., 

said  referee  should  be  closed  and  the  report  made,  and  to 
direct  the  referee  to  proceed  with  all  due  dispatch.  This 
motion  was  filed  upon  the  theory  that  the  hearing  and 
order  for  a  new  trial  was  a  nullity,  inasmuch  as  the  stat- 
ute requires  the  judges  to  "sit  separately  for  the  trial  of 
causes  and  the  transaction  of  business." 

The  motion  to  expedite  the  proceedings  before  the  ref- 
eree, having  been  heard  in  said  district  court  before  Hon. 
David  B.  Graham,  one  of  the  judges  thereof,  was  de- 
nied. By  the  petition  herein  we  are  now  asked  to  grant 
a  writ  of  mandamus  against  said  district  court,  com- 
manding it  to  vacate,  set  aside  and  expunge  from  its 
records  the  aforesaid  order  made  by  Judges  Decker  and 
Allen,  granting  a  new  trial  in  said  cause,  and  command- 
ing said  court  to  fix  a  time  when  the  testimony  shall  be 
closed  and  report  made  by  the  referee  as  aforesaid. 

The  grounds  upon  which  a  superior  court  exercises 
jurisdiction  by  mandamus  to  control  or  direct  the  pro- 
ceedings of  subordinate  courts  have  been  so  thoroughly 
elucidated  by  judicial  authority,  and  are  so  well  under- 
stood, as  to  require  no  extended  discussion.  The  writ  of 
mandamuSy  in  modern  practice,  takes  the  place  of  the 
ancient  writ  of  procedendo  adjudiciumy  by  which  a  sub- 
ordinate court  was  commanded  to  proceed  to  judgment, 
that  is,  to  hear  and  determine  a  cause  or  matter  prop- 
erly brought  before  it  for  adjudication;  but  when  the 
act  to  be  done  was  of  a  judicial  or  discretionary  char- 
acter, the  writ  was  not  used  to  control  or  direct  the  kind 
of  order  or  judgment  to  be  rendered.  The  writ  of  man- 
damus cannot  properly  usurp  the  functions  of  a  writ  of 
error,  or  take  the  place  of  an  appeal;  nor  will  it  lie 
against  a  subordinate  court  unless  it  be  clearly  shown 
that  such  court  has  refused  to  perform  some  manifest 
duty.  Uiiion  Colony  v,  Elliotty  5  Colo.  371;  High.  Extr. 
Eem.  §§  147-149,  188;  Mos.  Mand.  19  et  seq. 

Applying  the  foregoing  principles  to  the  circumstances 
of  the  present  case  it  is  unnecessary  to  determine  the 
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character  of  the  motion  for  a  new  trial  filed  by  the  de- 
fendants Younger  aZ.;  for,  whether  it  be  the  statutory- 
motion,  which  may  be  interposed  as  a  matter  of  right 
**  after  trial  and  decision  "in  every  civil  action,  as  pro- 
vided by  chapter  17  of  the  code,  or  whether  it  be  regarded 
as  a  petition  for  rehearing  in  an  equitable  action,  some- 
times allowable  in  the  sound  discretion  of  the  court,  at 
an  interlocutory  stage  of  the  controversy  before  the  final 
decision  thereof,  the  motion  having  been  interposed  in 
good  faith,  either  party  was  entitled  to  have  it  disposed 
of,  and  until  disposed  of  the  court  is  not  bound,  as  a 
matter  of  right,  to  proceed  with  the  litigation  by  making 
any  order  to  expedite  the  consideration  of  the  case  by 
the  referee.  It  follows,  therefore,  that  if  the  order  made 
by  Judges  Decker  and  Allen  granting  a  new  trial  in  the 
case  of  Rucker  v.  Young  et  aL  is,  as  contended  by  coun- 
sel for  I'elator,  an  absolute  nullity,  then  the  motion  for  a 
new  trial,  or  petition  for  a  rehearing,  remains  undisposed 
of,  and  plaintifif  is  not  entitled,  as  we  have  seen,  to  pro- 
ceed with  the  litigation  before  the  referee.  If  the  order 
made  by  the  two  judges  was  valid,  then  the  interlocutory 
decree  by  which  the  referee  was  appointed  has  been  va- 
cated, a  rehearing  has  been  granted,  and  the  trial  cannot 
proceed  before  the  referee,  but  must  be  recommenced  de 
novo.  If  the  order  made  by  the  two  judges  be  merely 
erroneous  or  irregular,  then  the  remedy  must  be  by  some 
other  proceeding  than  mandamus,  so  that  upon  what- 
ever theory  the  application  for  a  writ  of  mandamus  in 
this  case  is  based  it  cannot  be  sustained. 

Though  we  might  do  so,  it  would  hardly  be  excusable 
to  conclude  this  opinion  without  determining  which  of 
the  foregoing  theories  is  the  true  one.  To  leave  conclu- 
sions thus  hypothetically  expressed  would  be  to  emliar- 
rass,  rather  than  aid,  the  district  court  by  the  decision. 
The  question,  moreover,  is  fairly  involved  in  the  record, 
has  been  ably  argued  by  counsel,  and  is  of  much  practical 
importance.     Upon  due  consideration  we  feel  constrained 
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to  say  that  two  or  more  district  judges  cannot  lawfully 
sit  and  act  together  as  a  district  court,  except  as  they  sit 
in  bank  for  the  purposes  specified  in  the  act  of  April  2, 
18S7.    The  first  section  of  that  act  reads  as  follows: 

"In  any  district  court  composed  of  more  than  one 
judge,  each  of  said  judges  shall  sit  separately  for  the  trial 
of  causes  and  the  transaction  of  business,  and  shall  have 
and  exercise  all  the  powers  and  functions,  as  well  in  va- 
cation of  court  as  in  term  time,  which  he  might  have 
and  exercise  if  he  were  the  sole  judge  of  said  court." 
Sess.  Laws  1887,  p.  260. 

Section  3  of  said  act  provides  that  the  judges  may  sit 
in  bank  for  certain  specified  purposes,  and  "for  no  other 
purpose  whatever."  The  language  of  the  act,  as  well  as 
the  manifest  object  of  providing  additional  judges  of  the 
same  court,  leave  no  room  for  construction  as  to  the 
mode  in  which  the  judges  are  required  to  sit  and  transact 
business.  In  the  trial  of  causes,  and  in  the  hearing  and 
determination  of  any  matter  of  purely  judicial  cogni- 
zance pending  in  the  district  court,  each  judge  must  sit 
and  act  alone.  He  must  exercise  all  the  powers  and 
functions  of  the  court  and  assume  the  full  responsibility 
in  the  decision  of  each  and  every  cause,  demurrer,  mo- 
tion, and  the  like,  coming  before  him  for  adjudication, 
as  if  he  were  the  sole  judge  of  said  court.  Two  or  more 
judges,  by  sitting  together,  cannot  share  or  divide  such 
responsibility.  They  cannot  thus  jointly  hear  and  deter- 
mine, and  render  a  valid  and  binding  judgment  or  order 
in  any  cause.  It  is  not  to  be  inferred  from  this  that 
every  order  in  a  civil  action  thus  made  by  consent  of  the 
parties,  and  afterwards  accepted  and  acted  upon  by  them 
without  objection,  can  l^e  repudiated  at  any  subsequent 
stage  of  the  litigation.  Such  question  is  not  before  us. 
In  this  case  it  appears  that,  though  the  parties  consented 
to  the  hearing  of  the  motion  before  the  two  judges,  they 
did  not  acquiesce  in  the  decision  thereof,  but  promptly 
repudiated  it;  and,  inasmuch  as  the  record  affirmatively 
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shows  that  the  hearing  was  had  and  the  decision  ren- 
dered by  the  twojudges,  the  order  in  such  form  cannot 
be  sustained.  It  is  coram  non  judice  upon  its  face.  State 
V.  ToUe,  n  Mo.  645;  Duryea  v.  Traphagen,  84  N.  T.  652; 
Coursonv.  Browning ^  78  111.  209;  Mining  Co.  v.  Howcutty 
6  Colo.  574. 

It  follows  from  the  foregoing  views  that  the  motion 
for  a  new  trial  in  Rucker  v.  Young  et  al.  remains  pend- 
ing and  undisposed  of,  to  be  hereafter  heard  and  deter- 
mined by  the  court  in  the  regular  exercise  of  its  jurisdic- 
tion, and  that  the  application  for  a  mandamus  must 
accordingly  be  denied. 

Application  denied. 


In  re  Breene. 


1.  Custodian  of  Public  Monetb  AppBOPBiATiNa  thb  Intebest.-- 
The  receipt,  by  the  legal  custodian  of  public  moneys,  of  interest 
thereon  from  banks  with  which  the  same  is  deposited  for  safe- 
keeping, is  not  in  and  of  itself  alone  an  offense  at  common  law, 

8.  Constitutional  Provision  Fobbidding,  Not  Sklf-executino.— 
The  constitutional  provision  forbidding  the  making  of  profit  by 
such  officials  out  of  public  funds,  and  classifying  the  forbidden  act 
as  a  felony,  is  not  self-executing. 

8.  Mandatory  Requirement  Concerning  Titles  of  Bills.— The  con- 
stitutional inhibition  against  the  passage  of  bills  containing  mat- 
ters not  embraced  in  the  title  is  mandatory;  but  it  should  be 
liberally  construed,  so  as  to  avert  the  evils  against  which  it  is 
aimed,  and  at  the  same  time  avoid  unnecessarily  obstructing  legis- 
lation. 

4.  Object  of  Constitutional  Mandate.— The  primary  purpose  of 

this  constitutional  provision  is  to  avoid  surprise  and  fraud  upon 
the  legislators  and  people  in  the  enactment  of  laws ;  but  a  further 
important  end  is  attained  by  avoiding  surprise  to  those  over  whom 
the  laws  become  operative. 

5.  Limits  of  Legislative  Power  Respecting  Titles  op  Bills.—  The 

general  assembly  may  within  reason  make  the  title  of  a  bill  as 
comprehensive  as  it  chooses ;  but  when  it  elects  to  limit  the  title  to 
a  particular  subdivision  of  some  sceneral  subject  the  right  to  em- 
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body  in  the  bill  matters  pertaining  to  other  Bubdivisions  of  such' 
subject  is  relinquished. 

6.  Test  Whether  SuBjEcrr-MATTER  of  Bill  is  Clearly  Indicated  bt 

Its  Title.— Nothing  unreasonable,  however,  is  required  in  this  re- 
spect; and  a  matter  is  clearly  indicated  by  the  title  when  it  is. 
clearly  germane  to  the  subject  mentioned  therein. 

7.  Penaj.  Provision  of  Revenue  Act  Relj^no  to  the  Loaning  or 

Using  of  State  Funds  Unconstitutional.— Under  a  title  pro- 
viding '*  for  the  assessment  and  collection  of  revenue  "  was  placed 
a  provision  making  it  a  crime  for  the  state  treasurer  to  "  loan  out 
or  in  any  manner  use  for  private  purposes  "  the  public  funds  in  his 
hands ;  held,  that  the  penal  provision  was  unconstitutional  because 
not  clearly  expressed  in  the  title. 

Original  Proceeding. 

Petition  \ty  Peter  W.  Breene  for  a  writ  of  habeas 
corpus. 

Messrs.  S.  D.  Walling  and  0.  S.  Thomas,  for  peti- 
tioner. 

Messrs.  Sam.  W.  Jones,  L.  S.  Dixon  and  Wells, 
McNeal  &  Taylor,  for  respondents. 

Cheep  Justice  Helm  delivered  the  opinion  of  the  court. 

The  right  to  inquire  by  habeas  corpiis  into  the  matters 
presented  in  this  case  is  not  seriously  challenged  by  re- 
spondents. Therefore,  though  counsel  for  petitioner  con- 
sider the  question  at  length,  jurisdiction  in  the  premises 
will  be  assumed  without  discussion. 

The  indictment  under  which  petitioner  is  held  in  cus- 
tody charges  him  with  lending  public  moneys  for  private 
gain  while  occupying  the  office  of  state  treasurer.  He  is 
not  accused  of  otherwise  misappropriating  or  misusing 
state  funds,  nor  is  any  deficit  or  defalcation  in  connec- 
tion therewith  averred.  The  accusation  is  based  upon 
the  alleged  fact  that  he  received  for  his  private  advan- 
tage, from  the  banks  mentioned  in  the  indictment,  inter- 
est upon  state  funds  deposited  therein  by  him  while^  as 
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treasurer  of  state,  he  was  the  constitutional  custodian 
thereof. 

The  act  mentioned  in  the  indictment  is  not  an  offense 
at  common  law.  The  conetitutional  provision  (sec.  13, 
art.  10)  which  forbids  the  making  of  profit  by  public  of- 
ficials out  of  public  Ifunds,  and  classifies  the  forbidden  act 
as  a  felony,  is  conceded  not  to  be  self-executing.  There- 
fore, statutory  authority  must  be  found  to  support  the 
present  proceeding  against  petitioner.  If  such  authority 
exists,  it  is  embodied  in  section  2948  of  the  General 
Statutes,  which  reads:  **  County  treasurers  shall  be  lia- 
ble to  a  like  fine  [$1,000]  for  loaning  out,  or  in  any  man- 
ner using,  for  private  purposes,  state  or  county  funds  in 
their  hands,  and  the  state  treasurer  shall  be  liable  to  a 
fine  of  not  more  than  ten  thousand  dollars  for  a  like  mis- 
demeanor, to  be  prosecuted  by  the  attorney-general  in  the 
name  of  the  state." 

Several  serious  objections  are  urged  against  the  valid- 
ity of  the  foregoing  statute.  One  of  these  objections 
being  decisive  of  the  case,  the  others  will  not  be  consid- 
ered. The  title  of  the  act  in  which  the  section  above 
quoted  appears  is  '*  An  act  to  provide  for  the  assessment 
and  collection  of  revenue,  and  to  repeal  certain  acts  in 
relation  thereto."  It  is  claimed  that  the  subject-matter 
of  the  section  is  not  clearly  expressed  in  this  title,  and 
therefore  that  the  statute  is  in  conflict  with  the  follow- 
ing section  of  the  constitution: 

"No  bill  except  general  appropriation  bills  shall  be 
passed  containing  more  than  one  subject,  which  shall  be 
clearly  expressed  in  its  title;  but  if  any  subject  shall 
be  embraced  in  any  act  which  shall  not  be  expressed  in 
the  title,  such  act  shall  be  void  only  as  to  so  much  thereof 
as  shall  not  be  so  expressed."    Sec.  21,  art.  5. 

Regarding  this  constitutional  provision,  we  observe  — 
Firsts  that  it  is  mandatory.  Such  is  the  view  expressly 
declared  by  this  court,  and,  with  but  two  or  three  excep- 
tions, adopted  elsewhere.   Railroad  Co.  v.  People,  5  Colo. 
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40;  Wall  v.  Oarrison,  11  Colo.  515.  Second,  that  it 
should  be  liberally  and  reasonably  interpreted^  so  as  to 
avert  the  evils  against  which  it  is  aimed,  and  at  the  same 
time  avoid  unnecessarily  obstructing  legislation.  Clare 
V.  People,  9  Colo.  122;  Dallas  v.  Redman,  10  Colo.  297. 
Third,  that  it  embraces  two  mandates,  viz. :  one  forbid- 
ding the  union  in  the  same  legislative  bill  of  separate  and 
distinct  subjects^  and  the  other  commanding  that  the 
subject  treated  in  the  body  of  the  bill  shall  be  clearly  ex- 
pressed in  its  title.  Each  of  these  mandates  is  designed 
to  obviate  flagrant  evils  connected  with  the  adoption  of 
laws.  The  former  prevents  joining  in  the  same  act  dis- 
connected and  incongruous  matters.  The  purpose  of 
the  latter  is  thus  tersely  and  forcibly  stated  in  Dorsey^s 
Appeal,  72  Pa.  St.  192:  ** Another  purpose  was  to  give 
information  to  the  members,  or  others  interested,  by  the 
title  of  the  bill,  of  the  contemplated  legislation;  and 
thereby  to  prevent  the  passage  of  unknown  and  alien  sub- 
jects, which  might  be  coiled  up  in  the  folds  of  the  bill" 

The  provision  undoubtedly  deals  with  legislative  pro- 
cedure; but  obedience  thereto  directly  results  in  advis- 
ing the  people  of  the  contents  of  bills  that  have  become 
laws.  It  is  quite  as  important  to  the  official  or  the  pri- 
vate citizen  that  he  have  the  highest  facilities  for  know- 
ing the  existing  law,  as  that  he  have  opportunity  to  offer 
criticism  or  suggestion  upon  pending  legislation.  He 
should  not  be  left  to  discover,  "  coiled  up  in  the  folds  " 
of  an  act  apparently  in  no  way  concerning  him,  a  pro- 
vision affecting  his  most  important  interests.  For  in- 
stance, legislation  seriously  modifying  the  mechanic's 
lien  or  exemption  laws  should  not  be  hidden  under  a  title 
relating  exclusively  to  railroads.  This,  the  constitutional 
provision  before  us  prevents.  Therefore,  while  its  pri- 
mary purpose  is  to  avoid  surprise  and  fraud  upon  the 
legislators  and  people  in  the  enactment  of  laws,  a  fur- 
ther important  and  beneficent  end  is  attained. 

Nor  is  the  constitution  unreasonable  in  this  respect. 
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or  difficult  to  comply  with.  When  intelligently  and  care- 
fully observed,  it  embarrasses  proper  legislation  but  lit- 
tle. The  general  assembly  may,  within  reason,  make  the 
title  of  a  bill  as  comprehensive  as  it  chooses,  and  thus 
cover  legislation  relating  to  many  minor  but  associated 
matters.  For  example,  an  act  entitled  "An  act  in  rela- 
tion to  municipal  corporations  "  may  provide  for  the  or- 
ganization, government,  powers,  duties,  offices  and  rev- 
enues of  such  corporations,  as  well  as  for  all  other 
matters  pertaining  thereto.  "  The  generality  of  a  title,'' 
says  Judge  Cooley,  "is therefore  no  objection  to  it,  so 
long  as  it  is  not  made  a  cover  to  legislation  incongruous 
in  itself,  and  which  by  no  fair  intendment  can  be  con- 
sidered as  having  a  necessary  or  proper  connection.*' 
Const.  Lim.  (5th  ed.)  174.  It  is  not  essential  that  the 
title  shall  specify  particularly  each  and  every  subdivision 
of  the  general  subject.  Such  a  requirement  would  lead 
to  surprising  and  disastrous  results.  Many  titles  would 
not  only  be  absurdly  prolix,  but  the  laws  themselves 
would  be  endangered  by  virtue  of  the  inhibition  against 
duplicity  of  subjects.  Edwards  v.  Railroad  Co.  13  Colo, 
69;  People  v.  Ooddard,  8  Colo.  432.  Efforts  to  cover 
specifically  in  the  title  all  subordinate  matters  treated  of 
in  the  act  have  already  jeopardized  legislation  in  this 
state,  and  only  by  the  most  liberal  interpretation  has  the 
court  been  able  to  save  the  statutes.  Canal  Co.  v.  Brighty 
8  Colo.  144;  Clare  v.  People,  supra. 

But  the  legislature  may,  on  the  other  hand,  undoubt- 
edly contract  the  scope  of  a  title  to  the  narrowest  limits. 
When,  however,  in  the  exercise  of  this  discretion,  it  sees 
fit  to  thus  restrict  the  title,  care  must  be  taken  not  to 
transcend,  in  the  body  of  the  bill,  the  limit  thus  volun- 
tarily fixed.  "An  act  to  amend  section  78  of  chapter  o'* 
must  not  amend  sections  of  chapter  c  other  than  the  one 
named.  People  v.  Fleming,  7  Colo.  230.  "An  act  to 
provide  for  the  payment  of  county  and  road  taxes  in 
cash/'  must  not  authorize  the  purchase  of  outstanding 
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warrants  at  the  lowest  price  offered,  and  create  a  special 
fund  for  this  purpose.  People  v.  Hall,  8  Colo.  485.  If 
the  title  of  a  bill  be  limited  to  a  particular  subdivision  of 
a  general  subject,  the  right  to  embody  in  the  bill  matters 
pertaining  to  the  remaining  subdivisions  of  such  subject 
is  relinquished.  To  hold  otherwise  would  be  to  disobey 
the  constitutional  mandate,  and  invite  the  grave  evils 
sought  to  be  avoided  thereby. 

It  will  not  do  to  say  that  the  general  subject  of  legis- 
lation may  be  gathered  from  the  body  of  the  act,  for,  to 
sustain  the  legislation  at  all,  it  must  be  expressed  in  the 
title.  Moreover,  we  are  bound  to  assume  that  the  word 
** clearly"  was  not  incorporated  into  the  constitutional 
provision  under  consideration  by  mistake.  It  appears  in 
but  few  of  the  corresponding  provisions  of  other  state 
constitutions  —  a  fact  that  could  hardly  have  been  unob- 
served by  the  convention.  That  this  word  was  advisedly 
used,  and  was  intended  to  affect  the  manner  of  express- 
ing the  subject,  we  cannot  doubt.  The  matter  covered 
by  legislation  is  to  be  ** clearly,"  not  dubiously  or  ob- 
scurely, indicated  by  the  title.  Its  relation  to  the  subject 
must  not  rest  upon  a  merely  possible  or  doubtful  infer- 
ence. The  connection  must  be  so  obvious  as  that  in- 
genious reasoning  aided  by  superior  rhetoric  will  not  be 
necessary  to  reveal  it.  Such  connection  should  be  within 
the  comprehension  of  the  ordinary  intellect  as  well  as 
the  trained  legal  mind.  Nothing  unreasonable  in  this 
respect  is  required,  however;  and  a  matter  is  clearly  in- 
dicated by  the  title  when  it  is  clearly  germane  to  the  sub- 
ject mentioned  therein.  Had  the  corresponding  con- 
stitutional provision  in  Wisconsin  contained  the  word 
"clearly,"  we  doubt  if  the  court  would  have  reached  the 
conclusion  expressed  in  Mills  ?;.  CharletoUy  29  Wis.  400. 
The  supreme  court  of  that  state  has  made,  we  believe,  a 
broader  application  of  the  rule  under  discussion  than  it 
has  received  elsewhere  in  the  Union. 

Let  us  proceed,  in  the  light  of  the  foregoing  sugges- 


Digitized  by  VjOOQIC 


1890.]  In  re  Bbeene.  407 

tions,  to  consider  briefly  the  legislation  before  us.  Under 
a  title  providing  "for  the  assessment  and  collection  of 
I'evenue  "  is  placed  a  provision  making  it  a  crime  for  the 
Btate  treasurer  to  *'loan  out  or  ia  any  manner  use  for 
private  purposes  "  the  public  funds  in  his  hands.  That 
such  uses  of  state  funds  should  be  forbidden  will  hardly 
be  doubted;  and  that  disobedience  of  the  inhibition 
should  be  severely  punished  is  equally  beyond  question. 
But  the  inhibition  and  the  punishment  should  not  be 
secreted  in  an  act  v^hose  title  expresses  a  wholly  dissim- 
ilar subject.  Can  it  be  said  that  the  crime  of  receiving 
and  retaining  interest  on  public  funds^  while  deposited 
in  responsible  banks  for  safe-keeping,  with  its  punish- 
ment of  $10,000  fine  (if  the  statute  covers  such  acts),  is 
clearly  germane  to  the  subject  of  raising  revenue,  either 
by  the  assessment  and  collection  of  taxes  or  otherwise? 

Had  the  legislature  been  content  with  the  title  '*An  act 
in  relation  to  revenue,"  the  question  before  us  would  be 
relieved  of  the  present  embarrassment.  Any  and  all 
provisions  for  raising,  preserving  and  disbursing  public 
funds  would  be  germane  to  the  general  subject  thus  ex- 
pressed. The  acts  forbidden  undoubtedly  relate  to  these 
funds,  and  the  statute  under  consideration  would,  so  far 
as  the  present  objection  is  concerned,  be  valid.  But  that 
body  saw  fit,  in  its  wisdom,  to  limit  the  bill  by  its  title 
to  one  of  the  subordinate  divisions  of  the  above  general 
subject,  viz.,  the  "raising"  of  revenue.  The  title  gives 
no  intimation  that  the  act  deals  with  the  custody  of  pub- 
lic funds  after  they  have  reached  the  treasurer's  hands. 
Proceedings  relating  to  the  preservation  or  disbursement 
of  taxes  are  not  incidents  or  concomitants  to  the  assess- 
ment or  collection  thereof.  The  words  "assessment" 
and  "  collection  "  are  used  alone.  They  have  a  clear  and 
definite  meaning,  and  by  their  exclusive  use  the  ideas  of 
"custody"  and  "disbursement"  are  rejected.  With 
this  rejection  was  necessarily  relinquished  the  power  to 
prescribe  in  the  act  regulations  or  inhibitions  u^^ental 
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to  the  control,  preservation  or  disbursement  of  funds  in 
the  treasury.  It  is  a  matter  of  vital  importance  that 
revenue,  after  its  collection,  be  properly  preserved  and 
expended.  But  while  regulations  looking  to  these  ends 
are  connected  with  the  general  subject  of  revenue,  they 
are  not  germane  to  the  specific  subject  of  raising  or  06- 
taining  revenue. 

Again,  the  proscribed  uses  of  public  funds  apparently 
reach  all  revenue  in  the  treasurer's  hands,  whether  re- 
ceived through  the  assessment  and  collection  of  taxes  or 
from  other  sources;  and  the  most  imaginative  mind  must 
fail  to  trace  any  connection  between  the  forbidden  acts, 
in  so  far  as  they  relate  to  the  use  of  funds  accruing  from 
the  sale  of  public  lands,  payment  of  fees,  and  the  like, 
and  the  subject  of  assessing  and  collecting  taxes.  We 
say  "taxes,"  because,  while  the  word  "revenue  "  is  em- 
ployed, the  act  was  unquestionably  designed  to  deal  alone 
with  revenue  obtained  by  taxation. 

Further,  the  statute  in  question,  together  with  section 
13,  article  10,  of  the  constitution  above  mentioned,  was 
doubtless  inspired  more  by  considerations  of  public  policy 
than  the  suspicion  of  danger  to  the  public  revenue.  The 
treasurer's  bond  protects  the  state  from  pecuniary  loss, 
and  the  criminal  law  provides  a  punishment  for  the  em- 
bezzlement of  public  moneys.  Private  speculation  with 
public  funds  by  the  official  custodians  thereof  is  emphat- 
ically contra  honos  mores.  Its  inevitable  tendency  is  to 
corrupt  political  and  official  action,  and  degrade  the  pub- 
lic service. 

The  two  additional  considerations  last  above  mentioned 
reinforce  the  view  that  the  legislation  in  question  would 
not  be  looked  for  under  a  title  confined  to  the  assess- 
ment and  collection  of  taxes.  But  few  persons,  how- 
ever cautious,  would  dream  of  finding  concealed  in  a  bill 
thus  christened  the  legislation  in  question.  We  are  com- 
pelled to  hold  the  act  in  this  respect  unconstitutional. 

It  is  considered  unnecessary  to  enter  into  a  critical  re- 
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view  or  analysis  of  cases  supporting  the  foregoing  con- 
clusions. The  following  is,  however,  a  partial  list  of 
authorities,  in  addition  to  the  Colorado  cases  already 
cited,  that  are  believed  to  be  pertinent:  Ellis  v.  Hutch- 
insoTiy  YO  Mich.  154;  State  v.  Young,  47  Ind.  150;  People 
V.  Allen,  42  N.  Y.  404;  People  v.  Commissioners,  58 
Barb.  70;  Dorsey's  Appeal,  72  Pa.  St.  192;  City  of  St. 
Antonio  v.  Oould,  34  Tex.  49;  State  v.  Barrett,  27  Kan. 
213;  Brown  v.  State,  79  Ga.  324;  Durkee  v.  City  of  Janes- 
ville,  26  Wis.  697;  Oooley,  Const.  Lim.  (5th  ed.)  170  et 
seq.;  Nester  v.  Busch,  64  Mich.  657;  Thomas  v.  Collins, 
68  Mich.  64;  N.  W.  Manufg  Co.  v.  Circuit  Judge,  68 
Mich.  381;  Smith  v.  Auditor-General,  20  Mich.  398;  Igoe 
V.  State,  14  Ind.  239. 

The  statute  under  which  petitioner's  detention  is  made, 
being  unconstitutional,  the  prosecution  falls,  and  he 
should  be  set  at  liberty.    It  is  accordingly  so  ordered. 

Petitioner  discharged. 


Law  v.  Nelson. 


1.  Taking  an  Appeal  from  tbb  County  to  the  Distbiot  Court.— An 
appeal  is  not  taken  from  the  count}*  to  the  district  court  by  reason 
of  the  fact  that  it  is  *'  prayed  and  allowed."  The  appeal  bond 
must  be  filed  and  approved  before  the  appeal  can  be  considered 
**  taken,**— that  is,  perfected ;  and,  if  this  be  not  done  on  the  day  on 
which  judgment  is  rendered,  the  notice  in  writing  must  be  served 
or  the  appeal  may  be  dismissed. 

8.  A  Motion  to  Disbiiss  an  Appeal  is  Not  a  General  Appearance. 
A  motion  confined  to  the  single  object  of  enforcing  a  statutory 
right,  though  not  special  in  form,  cannot  be  considered  a  waiver 
of  such  right,  as  by  a  general  appearance  ^or  other  purposes. 

Appeal  from  Distnct  Court  of  Lake  County. 

The  section  of  the  statute  referred  to  in  the  opinion  is 
as  follows:  "Sec.  4.  If  the  appeal  be  not  taken  on  the 
same  day  on  which  the  judgment  is  rendered,  the  appel- 
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lant  shall  serve  the  appellee,  or  his  attorney  of  record, 
within  five  days  after  the  appeal  is  taken,  with  a  notice 
in  writing,  stating  that  an  appeal  has  been  taken  from- 
the  judgment  therein  specified,  which  notice  shall  be 
served  by  delivering  a  copy  thereof  to  such  appellee  or 
his  attorney  of  record.  If  the  appellant  fail  to  give  no- 
tice of  his  appeal  when  such  notice  is  required,  the 
appellee  may,  at  any  time  before  such  notice  is  actually 
served,  and  after  the  time  when  it  should  have  been 
served,  have  the  judgment  of  the  county  court  afiirmed 
or  the  appeal  dismissed,  at  his  option."  Sess.  Laws  1885, 
p.  159, 

Mr.  D.  E.  Parks,  for  appellant. 

Mr.  Justice  Elliott  delivered  the  opinion  of  the  court. 

Nelson,  who  was  plaintiff  below,  brought  suit  against 
Law  in  the  county  court  of  Lake  county.  The  case  was 
tried  May  13,  1886,  resulting  in  judgment  for  the  sum  of 
$50  and  costs  in  favor  of  plaintiff.  An  appeal  was  prayed 
and  allowed  upon  conditions,  on  the  same  day,  as  shown 
by  the  record,  as  follows: 

**  To  which  order  and  judgment,  and  to  the  rendering 
thereof  by  the  court,  said  parties,  and  each  of  them,  by 
their  counsel,  except  and  pray  an  appeal  therefrom,  each 
of  tliem,  to  the  district  court,  which  prayers  are  hereby 
granted,  provided  said  parties  file  their  appeal  bonds 
herein  within  ten  days  from  this  date,  said  plaintiff's 
bond  to  be  in  the  sum  of  $100,  and  said  defendant's  as 
fixed  by  law;  said  bonds  to  be  conditioned  as  required  by 
law." 

On  May  20,  1886,  an  appeal  bond  by  the  defendant,  * 
Law,  was  filed  and  approved  in  the  county  court.  On 
May  3, 1887,  plaintiff's  attorney  filed  a  motion  in  the  dis- 
trict court  to  dismiss  the  appeal,  in  the  following  words: 
*'  And  now  comes  the  plaintiff,  by  A.  W.  Stone,  his  at- 
torney, and  moves  the  court  to  dismiss  the  appeal  in 
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said  cause  on  the  ground  that  no  notice,  in  writing,  stat- 
ing that  an  appeal  bad  been  taken  from  the  judgment 
rendered  in  the  county  court  of  said  county,  has  ever 
been  served  on  the  plaintiff  or  his  attorney." 

The  motion  was  accompanied  by  the  attorney's  aflSda- 
vit  to  the  effect  that  notice  in  writing  of  the  appeal  had 
not  been  served  upon  him,  and  that  he  was  informed  and 
believed  that  no  such  notice  had  ever  been  served  upon 
plaintiff,  and  that  plaintiff  was  absent  from  the  county. 
This  was  the  only  showing  made  by  either  party  as  to 
the  question  of  notice.  Upon  this  motion  and  affidavit 
the  district  court  dismissed  the  appeal.  To  reverse  the 
judgment  of  dismissal,  the  defendant  brings  the  cause  to 
this  court. 

The  principal  question  presented  by  the  assignment  of 
error  relates  to  the  construction  of  section  4  of  the  act 
of  1885,  page  159,  concerning  appeals  from  county  to 
district  courts.  Since  this  cause  was  brought  t9  this 
court  the  question  has  been  determined  in  another  case. 
The  construction  given  by  this  court  may  be  stated  thus: 
An  appeal  is  not  'Haken"  from  the  county  court  to  the 
district  court,  within  the  meaning  of  the  act  of  1885,  by 
reason  of  the  fact  that  an  appeal  to  the  district  court 
is  ** prayed  and  allowed"  on  the  same  day  on  which 
the  judgment  is  rendered;  but  the  appeal  bond  must  be 
filed  and  approved  before  the  appeal  can  be  considered 
**  taken," — that  is,  perfected;  and,  if  this  be  not  done 
on  the  day  on  which  the  judgment  is  rendered,  the  no- 
tice in  writing  must  be  served,  or  the  appeal  may  be  dis- 
missed. Hunt  V.  Arkelly  13  Colo.  543.  The  case  of  Cates 
V.  Mack,  6  Colo.  401,  cited  by  counsel  for  appellant,  is 
not  in  point;  and  the  decision  in  Allenspacli  v.  Wagner , 
9  Colo.  127,  was  based  upon  a  different  statute.  The 
case  of  Swenson  v.  Insurance  Co.  4  Colo.  475,  supports 
the  decision  of  Hunt  v.  Arkell  as  to  what  is  meant  by  an 
appeal  being  "taken." 
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The  contention  by  counsel  for  appellant  that  the  ap- 
peal as  prayed  and  allowed  was  joint,  and  that,  there- 
fore, appellee  is  estopped  from  saying  that  he  did  not 
have  notice  thereof,  is  not  tenable.  Where  there  is  only 
one  plaintiff  and  one  defendant,  a  joint  appeal  by  such 
adverse  parties  is  not,  in  the  nature  of  things,  contem- 
plated by  the  statute;  and  the  language  of  the  order  in 
this  case  will  not  bear  such  a  construction.  Notwith- 
standing its  peculiar  phraseology,  the  record  shows  that 
each  party  prayed  an  appeal,  and  that  a  separate  appeal 
was  allowed  to  each  on  different  conditions.  It  was  by 
no  means  certain  that  an  appeal  would  be  "taken"  by 
either  party  simply  because  each  party  prayed  and  ob- 
tained an  order  allowing  the  same.  Therefore,  such 
prayer  and  allowance  did  not  dispense  with  the  service 
of  the  written  notice  i*equired  by  the  statute. 

The  claim  that  the  motion  of  appellee  in  the  district 
court  to  dismiss  the  appeal  was  a  general  appearance, 
and  amounted  to  a  waiver  of  his  right  to  have  the  appeal 
dismissed,  is  not  well  taken.  The  motion,  though  not 
special  in  form,  was  confined  to  the  single  purpose  of 
cUsmissing  the  appeal.  If  the  motion  had  been  for  any 
other  purpose  than  the  enforcement  of  the  right  given 
by  the  statute,  the  multitude  of  cases  cited  by  counsel 
would  be  in  point;  but  to  hold  that  appellee  waived  his 
statutory  right,  when  he  did  nothing  whatever  in  the 
case  but  insist  upon  such  right,  is  carrying  the  doctrine 
of  general  and  special  appearances  beyond  the  limits  of 
modern  authorities.  The  statute  says  "  appellee  "  may 
have  the  appeal  dismissed  under  certain  circumstances 
specified.  It  does  not  prescribe  the  form  in  which  he 
shall  seek  such  relief.  Hence,  when  he  files  a  motion 
confined  to  such  single  object,  supported  by  affidavit 
showing  the  existence  of  the  specified  circumstances,  in 
the  absence  of  contrary  evidence  the  relief  should  be 
granted.     Craryv.  Barber,  1  Colo.  172;  Smith  v.  District 
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Court,  4  Colo.  235;  Flake  v.  Carson,  33  111.  618;  Miles  v. 
Goodwin,  36  111.  53;  Blackburn  v.  Sweet,  38  Wis.  578. 

The  judgment  of  the  district  court  dismissing  the  ap- 
peal was  not  error,  and  the  same  is  accordingly  affirmed. 

Affirmed. 


Brooks  et  al.  v.  People. 

14    418| 

1.  Constitutional  Test  Whether  a  Criminal  Offense  is  a  Felony      JLJ." 
OR  A  Misdemeanor. —  Whether  an  offense  not  capital  ia  to  be 
deemed  a  felony  or  a  misdemeanor  is  made  to  depend,  under  our 
constitution,  on  whether  the  same  is  punishable  by  imprisonment 
in  the  penitentiary  or  in  the  county  jail. 

8.  Where  the  Statute  is  Silent  as  to  the  Place  of  Imprison- 
ment, It  Must  Be  in  County  Jail — Section  2594,  General  Stat- 
utes, Unconstitutional.—  A  person  convicted  of  conspiracy  to 
defraud  under  Qeneral  Statutes  of  1888,  section  811,  which  does  not 
prescribe  the  place  of  imprisonment,  was  illegally  sentenced  to 
confinement  in  the  penitentiary  instead  of  the  county  jail,  since, 
where  criminal  statutes  admit  of  two  constructions,  that  is  to  be 
preferred  which  is  most  favorable  to  defendant.  The  provision  of 
Qeneral  Statutes,  section  2594,  that  where  the  term  of  imprison- 
ment exceeds  six  months  the  prisoner  shall  be  confined  in  the 
penitentiary,  is  unconstitutional  and  void,  the  subject  of  the  act  in 
which  it  occurs  not  being  clearly  expressed  in  the  title  thereof  as 
required  by  article  5,  section  21,  of  the  constitution. 

Error  to  Criminal  Court  of  Pueblo  County. 

The  record  in  this  case  shows  that  the  plaintiffs  in 
error,  B.  Herbert  Brooks  and  Sarah  J.  Brooks,  were 
jointly  indicted  in  the  criminal  court  of  Pueblo  county 
for  conspiracy  to  defraud  the  Washington  Life  Insurance 
Company,  and  that  to  such  indictment  they  each  entered 
a  plea  of  guilty;  that  upon  such  plea  the  court  sen- 
tenced the  defendants  to  imprisonment  in  the  state  peni- 
tentiary for  a  term  of  two  years  each,  which  sentence 
they  are  now  undergoing.  The  errors  assigned  all  go  to 
the  jurisdiction  of  the  court,  upon  such  plea  of  guilty, 
to  sentence  to  imprisonment  in  the  penitentiary. 
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Messrs.  Charles  &  Smiths  for  plaintiffs  in  error. 

Mr.  S.  W.  Jones,  Attorney-General,  and  Mr.  H.  Rid- 
DELLy  for  the  people. 

Mr.  Justice  Hayt  delivered  the  opinion  of  the  court. 

The  statute  under  which  the  indictment  in  this  case 
is  framed  reads  as  follows:  "  If  any  two  or  more  persons 
shall  conspire  or  agree,  falsely  and  maliciously,  to  charge 
or  indict,  or  cause  or  procure  to  be  charged  or  indicted, 
any  person  for  any  criminal  offense,  or  shall  agree,  con- 
spire or  co-operate  to  do,  or  to  aid  in  doing,  any  other 
unlawful  act,  each  of  the  persons  so  offending  shall  on 
conviction  be  fined  in  any  sum  not  exceeding  $1,000,  and 
imprisoned  not  less  than  three  months  nor  exceeding  two 
years."    Sec.  811,  Gen.  St.  1883. 

In  this  state  two  places  are  resorted  to  for  the  confine- 
ment of  offenders  against  the  state  laws,  to  wit,  the  state 
penitentiary,  and  the  county  jail  of  the  proper  county. 
The  penitentiary  has  long  been  recognized  as  the  proper 
place  for  the  incarceration  of  those  convicted  of  the 
gi-aver  offenses  only,  while  the  county  jails  have  been 
utilized  for  the  confinement  of  those  convicted  of  minor 
offenses,  and  confinement  in  the  penitentiary  has  always 
been  regarded  as  more  severe  than  confinement  in  a 
county  jail,  on  account  of  the  disgrace  and  reproach  at- 
tached to  confinement  in  an  institution  thus  set  apart  as 
a  place  for  the  incarceration  of  the  more  depraved  and 
infamous  classes  of  offenders;  and  under  our  constitu- 
tion the  test  by  which  to  determine  whether  an  offense 
less  than  capital  shall  be  deemed  a  felony  or  a  misde- 
meanor is  made  to  depend  upon  whether  the  same  is 
punishable  by  imprisonment  in  the  penitentiary  or  in  the 
county  jaiL  And  by  statute  the  consequences  resulting 
from  a  conviction  of  a  felony  are  made  much  more  serious 
than  those  arising  from  a  conviction  of  a  misdemeanor. 
Art.  18,  §  4,  Const.;  sees.  943,  944,  Gen.  St. 
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The  number  of  peremptory  challenges  to  which  a  de- 
fendant may  be  entitled  in  a  given  case  is  also  .made  to 
depend  upon  whether  the  charge  preferred  against  him 
amounts  to  a  felony,  or  is  a  misdemeanor  only.  It  will 
thus  be  seen  that  the  distinction  between  the  two  grades 
of  offenses  is  important,  for  many  reasons.  It  will  be  no- 
ticed that  the  statute  upon  which  this  prosecution  is 
based  is  silent  in  reference  to  the  place  of  confinement; 
and,  unless  some  other  act  can  be  found  making  the  of- 
fense a  felony,  it  is  clear  that  a  conviction  will  only  au- 
thorize a  confinement  in  that  institution  considered  the 
less  penal,  to  wit,  the  county  jail.  This  is  in  accordance 
with  a  fundamental  rule  governing  the  construction  of 
criminal  statutes,  which  requires  that,  in  case  the  statute 
admits  equally  of  two  constructions,  that  which  is  the 
more  favorable  to  the  defendant  is  to  be  preferred;  and 
when  the  statute  is  silent  as  to  the  place  of  imprison- 
ment, there  being  county  jails  for  persons  convicted  of 
misdemeanors,  and  a  penitentiary  for  those  guilty  of 
higher  crimes,  the  former,  rendering  the  punishment  less 
severe,  must  be  selected.  Homer  v.  State,  1  Or.  269; 
St.  Louis  V.  Goebely  32  Mo.  295;  End.  Interp.  St.  456. 

In  imposing  the  sentence  in  the  case  at  bar,  the  crim- 
inal court,  no  doubt,  had  in  mind  the  following  provis- 
ion, to  be  found  in  section  2594  of  the  General  Statutes 
of  this  state:  "All  persons  who  shall  hereafter  be  con- 
victed of  any  crime  under  the  laws  of  this  state,  or  have 
been  heretofore  convicted  under  the  laws  of  this  state,  or 
of  the  territory  of  Colorado,  where  the  punishment  is 
imprisonment  for  a  period  of  time  exceeding  six  months, 
shall  be  imprisoned  in  the  penitentiary;  and  all  courts  in 
which  such  conviction  shall  be  had  shall  give  judgment 
accordingly.*' 

An  examination  of  our  statutes  will  show  that  many 
offenses  may  fall  within  the  terms  of  the  above  provis- 
ion; for,  while  it  is  undoubtedly  true  that  the  place  of 
confinement,  whether  in  the  penitentiary  or  the  county 
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jail,  is  usually  specified  in  our  Criminal  Code  in  connec- 
tion with  the  offense,  in  some  instances,  where  a  term 
of  imprisonment  exceeding  six  months  may  be  imposed 
for  crime,  the  Criminal  Code  is  silent  in  reference  to  the 
place  of  incarceration.  Among  other  cases  in  which  this 
silence  is  noticeable,  the  following  may  be  mentioned: 
Section  799,  fixing  imprisonment  for  resisting  an  officer, 
in  certain  instances,  for  a  term  not  exceeding  one  year; 
and  the  same  section  authorizes  like  imprisonment  for 
any  wanton  beating  of  any  person  by  an  officer  under 
color  of  such  officer's  commission.  Section  854  author- 
izes a  sentence  of  confinement,  for  a  term  not  exceeding 
twelve  months,  in  case  of  a  conviction  for  procuring 
liquor  for  an  habitual  drunkard,  knowing  him  to  be  such. 
Section  866  prohibits  the  emitting  of  any  bill  of  credit, 
or  any  instrument  of  writing  to  be  used  as  a  general  cir- 
culating medium  in  lieu  of  money,  without  a  special 
leave  from  the  legislative  assembly,  and  fixes  the  pun- 
ishment for  the  violation  thereof  by  fine  not  exceeding 
$600,  or  imprisonment  not  exceeding  one  year.  Sec- 
tion 898  makes  it  an  offense  punishable  by  a  fine  of  not 
exceeding  $1,000,  or  imprisonment  not  exceeding  one 
year,  or  both,  for  any  employee  of  a  telegraph  company, 
or  any  other  person,  to  wilfully  divulge  the  contents  of 
any  telegram.  By  section  910  a  fine  or  imprisonment 
of  not  more  than  one  year  is  provided  for  disturbing 
landmark  or  location  stakes.  And  by  section  917  it  is 
provided  that,  if  any  person  shall  maliciously  use  the 
name  of  another,  without  his  authority,  in  advertising 
any  property  or  business  upon  any  natural  scenery,  that 
he  shall,  on  conviction,  be  punished  by  a  fine,  or  impris- 
onment not  to  exceed  one  year.  If,  therefore,  the  pro- 
vision in  reference  to  the  place  of  confinement  to  be 
found  in  section  2594  of  the  General  Statutes  is  in  force, 
it  has  the  effect  of  raising  many  offenses  to  the  grade  of 
felonies  that  would  otherwise  be  held  to  be  misdemean- 
ors, and  punished  only  as  such. 
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We  are  constrained  to  hold,  however,  that  the  pro- 
vision quoted  from  section  2594  was  never  constitu- 
tionally enacted  by  the  legislature.  The  following  is  the 
title  to  the  act  in  which  said  section  is  to  be  found:  **An 
act  to  provide  for  the  maintenance,  government  and 
police  of  the  penitentiary;  also  the  mode  of  appointing 
oflBcers  and  fixing  the  salary  of  the  same,  and  to  i-epeal 
several  acts  relating  thereto."  It  requires  no  argument 
to  show  that  a  provision  making  certain  offenses  felonies, 
punishable  by  confinement  in  the  penitentiary,  that 
otherwise  would  be  considered  and  punished  as  misde- 
meanors, deals  with  a  subject  not  "clearly  expressed" 
in  the  foregoing  title,  and  that  such  legislation  falls 
within  the  inhibition  of  section  21,  article  5,  of  our  state 
constitution,  and  is  therefore  void.  This  constitutional 
provision  has  recently  received  such  a  full  consideration 
from  this  court  in  Re  Breene,  ante,  p.  401  (decided  at  this 
term),  that  we  shall  rest  content  with  quoting  the  follow- 
ing from  the  opinion  in  that  case:  "The  matter  covered 
by  legislation  is  to  be  clearly,  not  dubiously  or  obscurely, 
indicated  by  the  title.  Its  relation  to  the  subject  must 
not  rest  upon  a  merely  possible  or  doubtful  inference. 
The  connection  must  be  so  obvious  as  that  ingenious 
reasoning,  aided  by  superior  rhetoric,  will  not  be  neces- 
sary to  reveal  it.  Such  connection  should  be  within  the 
comprehension  of  the  ordinary  intellect  as  well  as  the 
trained  legal  mind." 

The  provision  changing  the  place  of  confinement  of 
persons  convicted  of  crimes,  in  certain  instances,  from 
the  county  jail  to  the  state  penitentiary,  and  thereby 
raising  the  grade  of  many  offenses  from  misdemeanors 
to  felonies,  is  certainly  not  in  any  way  indicated  by  the 
title  of  the  act  in  which  it  is  found.  If  it  has  any  rela- 
tion whatever  to  the  subject,  it  must  be  to  that  portion 
expressed  in  the  clause,  "  the  maintenance,  government 
and  police  of  the  penitentiary;"  and,  if  such  connection 
be  supposed,  it  will  be  found  to  rest  upon  inference  so 
Vol.  XIV -27 
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doubtful  in  character  as  to  require  the  most  artful  rea- 
soning to  reveal  it  to  the  understanding  of  the  average 
intellect.  We  are  therefore  of  the  opinion  that  the  con- 
stitutionality of  the  act  cannot  be  maintained.  Conse- 
quently the  authority  of  the  criminal  court  to  sentence 
the  defendants  to  the  state  penitentiary  must  be  deter- 
mined by  the  terms  of  section  811,  defining  indictable 
conspiracies,  without  reference  to  the  provisions  of  said 
section  2594.  By  said  section  811,  authority  to  fine  and 
imprison  persons  found  guilty  of  such  conspiracies  is  ex- 
pressly given,  but  the  act  is  silent  as  to  the  place  of  con- 
finement. Under  such  circumstances  the  court  was  only 
authorized  to  sentence  the  defendants  to  confinement  in 
the  county  jail  of  the  proper  county.  Therefore  the  pres- 
ent judgment,  requiring  the  defendants  to  be  confined  in 
the  penitentiary,  must  be  reversed. 

It  is  urged  in  argument  that,  as  the  error  is  in  the 
sentence  only,  this  court  has  no  power,  under  existing 
statutes,  either  to  pronounce  the  proper  sentence,  or  to 
remand  the  cause  for  the  purpose  of  having  the  correc- 
tion made  by  the  trial  court.  We  deem  it,  however,  un- 
necessary to  determine  these  questions  in  this  case. 

As  the  defendant  Sarah  J.  Brooks  has  recently  been 
pardoned  by  the  executive,  no  further  order  in  reference 
to  her  is  necessary.  As  the  defendant  B.  Herbert  Brooks 
has  already  served  one  year  in  the  penitentiary  under 
the  judgment  of  the  court  below,  we  think  he  has  been 
punished  sufficiently,  and  he  will  therefore  be  discharged. 

Reversed. 
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Clanton  v.  Ryan.  iir"ii» 

I    U4S7 

1.  Eleotion  Contest  —  Changs  of  Judge  After  Commencement  of  6a  293 

Trial — Trial  Db  Novo.—  A  county  election  contest  may  be  tried  14  4i» 

notwithstanding  a  change  of  county  judges  after  the  commence-  ^^  \^l 

ment  of  the  trial ;  but  in  such  case  the  trial  must  be  de  novo,  JOa  4i3 

lOa  420 

^.  When  Rboount  of  Ballots  Should  Be  Ordered.—  Where  the         

cause  of  contest  alleged  is  error,  mistake,  fraud,  malconduct  or 
corruption  in  the  counting  or  declaring  the  result  of  an  election,  a 
recount  of  the  ballots  should  be  ordered  as  a  matter  of  course  upon 
request  of  the  complaining  party. 

a  The  Ballots  May  Be  Compared  with  the  Poll  Lists.—  Upon 
the  production  of  evidence  tending  to  show  error,  mistake,  fraud, 
malconduct  or  corruption  on  the  part  of  the  election  board,  or  any 
of  its  members,  in  the  matter  of  receiving,  numbering,  depositing 
or  canvassing  the  ballots,  or  other  illegal  or  irregular  conduct  in 
respect  thereto,  an  inspection  and  comparison  of  the  ballots  with 
the  poll  lists  should  be  allowed,  in  connection  with  the  oral  evi-  ^ 

dence  in  reference  thereto. 

4.  Evidence  —  Material  Averments  Must  Be  Proven  by  Con- 
testor. —  In  a  county  election  contest,  the  statement  of  contestor 
that  he  is  "an  elector  of  the  county  '*  is  a  material  averment,  and,  if 
denied  by  the  answer,  must  be  proved,  or  the  contest  as  such  must 
fail ;  nor  is  the  contestor  excused  from  producing  evidence  in  sup- 
port of  such  averment  on  the  ground  that  other  competent  evidence 
is  refused. 

Appeal  from  County  Court  of  Lake  County. 

The  facts  necessary  to  an  understanding  of  the  opin- 
ion, as  disclosed  by  the  record,  are  as  follows:  At  the 
general  election  in  1889,  there  were  three  candidates  for 
the  office  of  sheriff  of  Lake  county —  Timothy  B.  Byan, 
appellee;  Harmon  R.  Clanton,  appellant;  and  Willis  A. 
Loomis.  The  result,  as  certified  by  the  county  board  of 
commissioners,  showed  that  Ryan  had  a  plurality  of  one 
hundred  and  ninety-thi-ee  votes  over  Clanton,  the  next 
highest  competitor.  Thereupon  Clanton  instituted  pro- 
ceedings against  Ryan  pursuant  to  the  act  of  April  10, 
1886.     Sess.  Laws,  193; 

The  statement  of  contest^  filed  pursuant  to  section  14 
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of  said  act,  contains,  among  other  things,  allegations  to 
the  effect  that  contestor  was  at  the  date  of  the  election, 
and  still  is,  an  elector  of  said  Lake  county;  that  there 
were  errors,  mistakes,  fraud  and  corruption  in  the  count 
and  return  of  the  votes  from  certain  precincts  of  the 
county,  and  that  such  errors  and  mistakes  thus  fraudu- 
lently made  were  sufficient  to  change  the  result  of  the 
election,  whereby  the  will  of  the  electors  was  annulled 
and  defeated,  and  the  contestor  deprived  of  the  office  to 
whichj  but  for  the  errors,  mistakes  and  fraud  aforesaid, 
he  would  have  been  declared  lawfully  elected. 

The  answer  denies  the  alleged  errors,  mistakes,  fraud 
and  corruption  in  the  count  and  return  of  the  votes,  and 
also  denies  that  contestor  was  at  the  date  of  the  election, 
or  at  any  time  since  said  date,  an  elector  of  said  county. 

The  issues  being  settled,  the  contest  came  on  to  be 
tried  before  Hon.  Greorge  S.  Phelps,  county  judge;  the 
trial  commencing  on  December  26,  1889.  A  large  amount 
of  testimony  was  introduced  in  behalf  of  the  contestor, 
including  the  testimony  of  nearly  one  hundred  witnesses, 
and  the  examination  of  a  large  number  of  ballots  which 
were  alleged  to  have  been  fraudulently  counted  and  re- 
turned. This  evidence  tended  to  show  many  gross  errors, 
mistakes  and  frauds  in  the  count  and  return  of  the  votes, 
and  other  misconduct  of  some  of  the  election  officers,  as 
alleged  in  said  statement. 

Pending  the  trial,  January  13,  1890,  the  term  of  office 
of  the  presiding  judge  expired;  and  thereafter,  the  case 
being  called  for  trial  before  Hon.  William  R.  Hall,  the 
new  county  judge,  it  was  objected  by  counsel  for  con- 
testee  that  the  trial,  having  been  commenced  before  one 
judge,  could  not  be  proceeded  with  before  another.  The 
court,  however,  ruled  that  the  contest  might  still  be 
tried,  but  that  the  trial  must  be  de  novo.  Counsel  for 
contestor  objected  and  excepted  to  this  ruling,  and  also 
to  the  refusal  of  the  court  to  consider  the  testimony  taken 
before  the  former  judge;  such  testimony  having  been 
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"  taken  in  full,  and  filed  in  said  cause,"  as  required  by 
the  statute. 

Counsel  for  contestor  then  offered  the  ballots  which 
had  been  cast  in  certain  precincts  as  primary  evidence  to 
contradict  and  dispute  the  return  and  certificate  of  the 
judges  of  such  precincts,  and  to  support  the  particular 
and  specific  allegations  of  the  statement  that  the  election 
judges,  by  malconduct,  fmud  and  corruption,  had  errone- 
ously counted  votes  in  favor  of  contestee  which  had  really 
been  cast  for  contestor.  Objection  to  this  offer  was  sus- 
tained on  the  ground  that  there  had  been  no  proof  that 
would  warrant  the  court  in  opening  the  ballot-boxes;  the 
court  holding,  however,  that  contestant  would  be  per- 
mitted to  offer  any  legitimate  proof  of  the  fraud  and 
corruption  as  charged.  Counsel  for  contestant  reserved 
exceptions;  and,  the  case  being  decided  in  favor  of  con- 
testee, this  appeal  is  brought.  The  section  of  the  act  of 
1885  (Sess.  Laws,  198),  specially  considered  in  the  opinion, 
reads  as  follows: 

*'Sec.  17.  Immediately  after  the  joining  of  issue  as 
aforesaid,  the  county  judge  shall  fix  a  day  for  the  trial 
to  commence,  not  more  than  twenty  nor  less  than  ten, 
days  after  the  joining  of  issue  as  aforesaid,  and  such  trial 
shall  take  precedence  of  all  other  business  in  said  court. 
The  testimony  may  be  oral,  or  by  depositions  taken  be- 
foie  any  officer  authorized  to  take  depositions.  Any 
depositions  taken  to  be  used  upon  the  trial  of  such  con- 
test may  be  taken  upon  four  days'  notice  thereof.  The 
county  judge  trying  such  cause  shall  cause  the  testimony 
to  be  taken  in  full  and  filed  in  said  cause.  The  trial  of 
such  causes  shall  be  conducted  according  to  the  rules  and 
practice  of  the  county  court  in  other  cases.  An  appeal 
from  the  judgment  and  final  determination  in  any  cause 
may  be  taken  to  the  supreme  court  the  same  as  in  other 
causes  tried  in  said  court:  provided,  that  such  appeal  be 
prayed  for,  bill  of  exceptions  settled,  bond  for  costs  exe- 
cuted and  filed,  and  the  record  transmitted  to  the  clerk 
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of  the  supreme  courts  withia  twenty  days  from  the  date 
of  entering  such  judgment.  The  supreme  court  shall 
advance  such  cause  to  the  head  of  the  calendar  and  hear 
and  determine  the  same  with  all  reasonable  dispatch.'* 

Messrs.  A.  S.  Weston,  S.  J.  Hanna,  Gjeo.  Gk)LDTHWAiTB 
and  Geo.  E.  Elder,  for  appellant. 

Mr.  A.  T.  GuNNELL,  for  appellee. 

Mb.  Justice  Elliott  delivered  the  opinion  of  the  court. 

No  extended  argument  is  necessary  to  demonstrate  that 
it  was  the  design  of  the  framers  of  our  constitutipn  that 
laws  should  be  enacted  whereby  contested  election  cases 
might  be  thoroughly  tried,  and  impartially  and  speedily 
determined.  In  a  republic  the  people  are  sovereign,  and 
their  sovereignty  is  primarily  expressed  in  the  choice  of 
those  who  are  to  exercise  governmental  powers.  In  mo- 
narchical governments  it  is  regarded  as  one  of  the  highest 
crimes  to  attempt  to  overthrow  the  authority  of  the 
reigning  prince:  As  citizens  of  a  free  republic,  we  should 
at  least  be  as  loyal  to  our  country  and  its  institutions  as 
the  subjects  of  a  monarchy  are  to  theira,  and  should  re- 
gard any  attempt  to  defeat  the  will  of  the  sovereign  peo- 
ple in  the  lawful  exercise  of  the  elective  franchise  as  the 
highest  crime  against  the  state  or  nation.  In  the  light 
of  these  fundamental  truths,  the  obligation  of  every  de- 
partment of  the  government,  and  the  duty  of  all  good 
citizens,  become  clearly  apparent.  Stringent  laws  should 
be  carefully  enacted  to  secure  fairness  and  prevent  fraud 
in  the  conduct  of  elections;  and  such  legislation  should 
be  liberally  construed  and  rigidly  enforced.  Upon  the 
faithful  discharge  of  these  duties  and  obligations  depends 
the  stability  and  perpetuity  of  our  free  institutions. 

By  the  act  of  1885  (Sess.  Laws,  193)  it  is  provided  that 
contested  election  cases  of  county  officers,  except  county 
judges,  shall  by  tried  by  the  county  judge  or  county  cx)urt 
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of  the  proper  county.  The  issaes  ate  required  to  be 
speedily  made  up»  and  the  trial  to  be  fixed  for  an  early 
day;  and  in  case  of  appeal  the  cause  is  to  be  taken  direct 
to  the  supreme  court,  where  it  has  precedence  over  ordi- 
nary cases. 

Though  we  shall  not  undertake  to  notice  all  the  assign- 
ments of  error  presented,  yet,  as  certain  questions  of 
paramount  public  concern,  and  of  great  practical  impor- 
tance in  the  trial  of  election  contests,  are  involved  in  the 
record,  and  have  been  fully  argued  by  counsel,  we  shall 
endeavor  to  give  them  due  consideration. 

In  our  opinion  Judge  Hall  was  right  in  ruling  that  a 
trial  of  the  contest  might  be  had  upon  his  accession  to 
the  bench,  notwithstanding  the  term  of  Judge  Phelps 
had  expired  after  the  trial  had  commenced.  Elections 
for  county  judges  take  place  once  in  three  years,  but  it 
is  only  once  in  six  years  that  such  elections  occur  simul- 
taneously with  the  general  election  of  county  officers. 
While  county  election  contests,  if  promptly  proceeded 
with,  may  be  concluded  before  the  date  when  newly- 
elected  county  officers  are  required  to  qualify,  yet  we  see 
no  reason  to  suppose  that  the  law  relating  to  the  trial  of 
such  contests  was  framed  specially  with  reference  to  that 
event;  and,  if  such  trials  are  not  then  concluded,  there 
seems  to  be  no  reason  why  they  should  not  he  finished 
or  retried  afterwards.  Public  policy  undoubtedly  re- 
quires that  election  contests  shall  be  tried  as  speedily  as 
the  rights  of  the  parties  and  the  orderly  administration 
of  justice  will  permit.  Every  citizen  is,  or  should  be, 
interested  in  having  such  contests  determined  according 
to  the  real  choice  of  the  lawful  electors,  as  expressed  at 
the  polls,  without  regard  to  his  individual  preference. 

Section  17  of  the  act  of  1885,  supra^  provides  that  "the 
county  judge  trying  such  cause  shall  cause  the  testimony 
to  be  taken  in  full  and  filed  in  said  cause."  From  this 
1  uiguage  it  is  argued  with  much  force  that  the  new  judge 
should  have  taken  up  the  trial  where  the  retiring  judge 
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left  it,  and  should  have  considered  the  evidence  taken  by 
his  predecessor  as  substantive  evidence  in  the  cause.  In 
view  of  the  hardships  resulting  from  mistrials  which  are 
liable  to  occur  in  cases  of  this  kind,  especially  where  a 
change  of  county  judges  follows  a  general  election  of 
county  oflBcers,  we  might  be  inclined  to  hold  that  such 
was  the  purpose  and  intent  of  requiring  the  testimony  to 
be  thus  preserved,  were  it  not  that  the  very  next  sentence 
of  the  act  requires  that  "  the  trial  of  such  causes  shall  be 
conducted  according  to  the  rules  and  practice  of  the 
county  court  in  other  cases."  By  the  words  *' other 
cases"  must  be  understood  ordinary  civil  actions.  It 
certainly  is  not  "according  to  the  rules  and  practice"  in 
the  trial  of  ordinary  civil  actions  before  a  court  of  record 
for  one  judge  to  hear  the  evidence,  or  a  part  thereof, 
orally,  and  then  for  another  judge  to  render  a  finding 
and  judgment  upon  such  evidence,  however  perfectly  the 
same  may  have  been  preserved.  It  is  more  probable 
that  the  object  of  requiring  the  testimony  to  be  preserved 
was  for  convenient  reference  afterwards,  or  for  use  on 
appeal,  or  as  a  deposition  in  case  a  second  trial  should  bj 
had  when  witnesses  should  have  died  or  removed  from 
the  county. 

From  the  allegations  of  the  statement  in  this  case,  it 
appears  that  the  contestant  undertook  to  show  that 
certain  ballots  cast  by  legal  voters  were  either  falsely 
counted,  and  so  made  the  basis  of  a  false  return,  or  that 
they  were  surreptitiously  changed  or  destroyed  by  some 
of  the  election  oflBcers,  and  other  and  different  ballots 
substituted  in  their  stead.  To  sustain  these  allegations, 
oral  testimony,  in  connection  with  the  ballots  and  the 
poll-lists,  was  competent  evidence  to  be  introduced  at 
the  trial.  When  the  ballots  and  poll-lists  are  produced 
from  the  possession  of  the  proper  custodian,  it  is  pre- 
sumed, prima /acte,  that  a  ballot  bearing  the  number 
opposite  the  name  of  an  elector  on  the  poll-list  shows 
how  such  elector  voted.    When  it  is  attempted  to  over- 
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throw  this  prima  facie  presumption  by  oral  evidence,  it 
is  important  that  the  trial  judge  should  have  an  oppor- 
tunity to  hear  and  see  the  living  witnesses,  if  they  can 
be  produced,  in  order  that  he  may  the  better  pass  upon 
their  credibility  and  the  weight  of  their  evidence. 

Under  the  causes  of  contest  set  forth  in  the  sworn 
statement  of  the  contestor,  a  recount  of  the  ballots  in 
the  precinct  where  error,  mistake,  fraud,  malconduct  or 
corruption  was  charged  should  have  been  ordered  as  a 
matter  of  course  upon  request  of  the  complaining  party. 
A  mere  recount  does  not  involve  any  exposure  of  the 
secrecy  of  the  ballot. 

Upon  the  production  of  evidence  tending  to  show  error, 
mistake,  fraud,  malconduct  or  corruption  on  the  part  of 
the  election  board,  or  any  of  its  members,  as  charged,  in 
the  matter  of  receiving,  numbering,  depositing  or  can- 
vassing the  ballots,  or  other  illegal  or  irregular  conduct 
in  respect  thereto,  an  inspection  and  comparison  of  the 
ballots  with  the  poll-lists  should  also  have  been  allowed, 
in  connection  with  the  oral  evidence  in  reference  thereto. 
The  secrecy  of  the  ballot  is  not  so  important  as  its  purity; 
and  when,  in  a  proper  proceeding,  there  is  evidence  tend- 
ing to  show  that  the  ballots  of  electors  have  beeli  changed, 
tampered  with  or  destroyed,  either  by  mistake  or  by  the 
fraudulent  conduct  of  any  member  or  members  of  the 
election  board  of  any  precinct,  or  any  other  person  or 
persons,  it  is  the  right  of  the  public,  and  of  the  electors 
themselves,  as  well  as  the  candidates,  to  have  such  mat- 
ters thoroughly  investigated;  and  courts  of  justice,  under 
such  circumstances,  should  be  swift  and  fearless  to  assist 
in  all  lawful  and  proper  ways  to  ascertain  the  truth  in 
respect  to  such  charges,  and  to  rectify  as  far  as  possible 
any  and  all  wrongs,  whether  of  mistake,  negligence  or 
crime,  which  may  be  proved  to  have  been  committed 
against  the  elective  franchise. 

In  an  election  contest  proceeding  such  as  this,  the  aver- 
ment in  the  statement  of  contestor  that  he  is  *'an  elector 
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of  the  county  "  is  a  material  averment  (Act  1885,  p.  197, 
§  14);  and  if  denied  by  the  answer,  as  in  this  case,  it 
must  be  proved,  or  the  contest  as  such  must  fail.  Nor 
can  the  contestor,  on  appeal  to  this  court,  excuse  the 
non-production  of  evidence  in  support  of  such  averment, 
on  the  ground  that  competent  evidence  in  support  of 
other  averments  was  offered  and  refused  on  the  triaL 
The  contestor  having  rested  his  cause  in  the  court  below 
without  offering  any  evidence  that  he  was  an  elector  of 
the  county,  the  contest  was  rightly  dismissed,  and  the 
judgment  is  accoixlingly  affirmed. 

Affirmed. 


14    495 

!?  !*  McKenzi£  v.  Ballard. 


1.  Bill  op  Exceptions  —  Stipulations  of  Counsel  Not  Equivalent 

Thereto. —  The  supreme  court  cannot  review  the  evidence  unless 
the  same  is  incorporated  into  the  record.  The  stipulation  of  coun- 
sel that  the  testimony  as  taken  by  the  court  stenographer  shall  be 
the  record  in  the  case  does  not  supply  the  place  of  a  bill  of  excep- 
tions duly  authenticated  and  certified. 

2.  Irriqatino  Ditches  —  Ineffectual  Order  to  Build  "Sluices'' 

ON  Dissolving  Injunction  Against  the  Construction  of  a 
Ditch. —  A  plaintiff  had  obtained  an  injunction  restraining  de- 
fendant from  constructing  an  irrigating  ditch  through  the  land  of 
the  former.  On  final  hearing  the  injunction  was  dissolved  and 
the  cause  dismissed.  There  was  nothing  in  the  pleadings  about 
sluices.  Held,  that  an  order  of  court  requiring  defendant  to  build 
sluices  for  irrigating  water  wherever  necessary  was  ineffectual  for 
any  purpose  on  account  of  its  uncertainty. 

Appeal  from  District  Court  of  Pitkin  County. 
Mr.  D.  H.  Watte,  for  appellant. 
Mr.  Porter  Plumb,  for  appellee. 

Mr.  Justice  Elliott  delivered  the  opinion  of  the  court. 

The   appellant  McKenzie  was  plaintiff  below.     He 
brought  suit  in  the  district  court  agaiust  the  appellee, 
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Ballard,  as  defendant,  alleging  in  his  complaint  that  de- 
fendant unlawfully,  without  the  consent,  and  contrary 
to  the  command,  of  plaintiff,  was  engaged  in  digging 
and  cutting  a  ditch  through  plaintiff's  land  without  con- 
demnation proceedings,  and  without  having  obtained  the 
right  of  way  therefor.  The  prayer  of  the  complaint  was 
that  defendant  might  be  enjoined  from  the  construction 
of  the  ditch.     A  temporary  injunction  was  granted. 

The  defendant  answered,  admitting  the  plaintiff's  pos- 
session of  the  land  described  in  the  complaint,  except  as 
to  portions  covered  by  defendant's  ditch;  denied  certain 
allegations  of  the  complaint;  and,  for  a  further  defense, 
averred  that  defendant  was  the  owner  of  lands  adjoining 
said  lands  x>f  plaintiff;  that  defendant's  lands  required 
irrigation,  and  that  said  ditch  was  being  constructed  for 
such  irrigation  purposes;  that  for  a  valuable  considera- 
tion plaintiff  had  agreed  that  defendant  might  construct 
such  ditch  for  such  purposes  across  the  lands  of  plaintiff 
where  it  might  be  convenient  to  carry  water  to  de- 
fendant's lands;  and  that,  in  pursuance  of  such  agree- 
ment, defendant  was  constructing  the  ditch  as  aforesaid, 
and  had  expended  a  large  sum  of  money  in  and  about 
said  work,  without  objection  from  plaintiff,  prior  to  the 
commencement  of  this  action  and  the  obtaining  of  the  in- 
junction. Defendant  prayed  for  the  dismissal  of  the 
cause,  for  his  costs,  and  for  such  other  and  further  relief 
as  to  the  court  should  seem  proper. 

The  case  was  tried  before  the  court  without  a  jury. 
After  hearing  evidence  on  both  sides,  the  court,  upon  the 
issues  joined,  found  in  favor  of  defendant,  dissolved  the 
temporary  injunction,  and  rendered  judgment  in  favor 
of  defendant  for  costs.  The  record  of  the  judgment  con- 
cludes as  follows:  '*  And  it  is  further  ordered  that  the 
defendant  herein  be  required  to  build  sluices  for  irrigat- 
ing water  wherever  necessary." 

The  plaintiff  brings  this  appeal,  and  assigns  for  error 
that  the  finding  of  the  court  was  against  the  law  and 
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the  evidence,  and  especially  that  the  order  of  the  court 
in  reference  to  building  sluices  is  erroneous. 

The  court  cannot  review  the  evidence,  for  the  reason 
that  the  same  is  not  incorpomted  into  the  record.  The 
stipulation  of  coun^^el  tbat  *Hhe  complaint,  affidavits, 
demurrer,  motions  and  answer,  together  with  the  testi- 
mony as  taken  by  the  court  stenographer,  shall  be  the 
record  in  the  case,"  does  not  supply  the  place  of  a  bill  of 
exceptions  duly  authenticated  and  certified.  This  has 
been  repeatedly  decided  by  this  court.  Molandin  v. 
Railroad  Co.  3  Colo.  173;  City  of  Denver  v.  Capelliy 
id.  235;  Ross  v.  Duggan^  5  Colo.  85. 

Appellant  complains,  with  much  reason,  of  the  order 
of  the  court  requiring  defendant  '*to  build  sluices  for  ir- 
rigating water  wherever  necessary."  Thei-e  is  nothing 
in  the  complaint  relating  to  sluices.  The  answer  con- 
tains nothing  in  reference  to  them,  and  asks  for  no  af- 
firmative relief,  except  it  be  by  the  prayer  for  general 
relief.  The  following  passage  from  appellant's  brief  in 
regard  to  the  order  about  necessary  sluices  is  certainly 
quite  pertinent: 

'*  How  many  are  there  to  be?  Where  are  they  to  be? 
When  are  they  to  be  constructed?  Who  is  to  be  the 
judge  of  the  necessity,  number,  location,  size  and  time 
of  con^ruction,  whether  plaintiff  or  defendant,  remains 
undetermined;  and,  in  these  respects,  a  court  of  equity, 
assuming  to  settle  a  controversy  between  the  parties, 
leaves  plaintiff  entirely  at  defendant's  mercy." 

In  form,  the  order  of  the  court  in  relation  to  sluices 
would  seem  to  be  a  burden  imposed  upon  the  defendant, 
Ballard;  in  effect,  it  is  liable  to  be  construed  as  a  license 
to  defendant  to  build  sluices  whenever  and  wherever  he 
chooses.  Considering  the  circumstances  of  the  case  as 
they  appear  from  the  record  before  us,  we  feel  con- 
strained to  declare  the  order  of  the  court  in  relation  to 
sluices  to  be  ineffectual  for  any  purpose  on  account  of  its 
uncertainty,  and  that  it  shall  not  prejudice  or  affect  the 
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rights  of  the  parties  in  any  manner  as  an  adjudication. 
In  other  respects  the  judgment  of  the  district  court  will 
be  aflSrmed;  but  appellant  shall  recover  his  costs  in  this 
court  against  appellee. 

Decree  modified. 


Smith  v.  Griffin  et  al.  ir^i 

J7     461 

1.  What  is  Necessary  to  Create  an  Easement  in  Streets  and 

Alleys.—  Where  the  owner  of  a  block  in  a  city  divides  it  into  lots, 
with  an  alley  in  the  rear,  but  files  no  plat,  as  required  by  the  stat- 
utes in  the  case  of  a  dedication,  and  the  city  does  not  accept  the 
new  arrangement,  the  purchaser  of  the  alley-way  at  a  sale  for  taxes 
takes  it  free  frona  easement,  and  may  close  it. 

2.  Who  Not  Entitled  to  a  Way  op  Necessity.—  Tlie  purchaser  of 

a  city  lot  seventy -five  feet  deep,  with  a  frontage  of  twenty-five  feet 
on  a  street,  is  not  entitled  to  a  way  by  necessity  to  the  rear  of  his 
lot  over  the  adjacent  land  of  his  grantor, 
8.  Clerical  Errors  May  Be  Corrected.— A  mere  clerical  mistake 
in  preparing  a  tax  deed  may  be  corrected. 

Appeal  from  Superior  Court  of  Denver. 

Mr.  W.  S.  Decker,  for  appellant. 

Messrs.  Markham  &  Dillon  and  E.  A.  Clark,  for  ap- 
pellees. 

Chief  Justice  Helm  delivered  the  opinion  of  the  court. 

Appellant  Smith  and  one  Campau,  being  the  owners 
of  a  certain  portion  of  block  64,  in  the  west  division  of 
the  city  of  Denver,  divided  the  same  into  seven  lots. 
Five  of  these  lots  fronted  on  Champa  street,  the  remain- 
ing two  on  Eighth  street.  No  plat  was  filed,  however, 
as  provided  by  statute,  and  no  acceptance  of  the  new  ar- 
rangement took  place  by  the  city.  Upon  the  front  of 
each  of  the  five  lots  first  mentioned  they  constructed  a 
dwelling-house,  and  upon  the  rear  a  coal-house  and  ash- 
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pit.  For  convenience  in  reaching  these  coal-houses  and 
ash-pits,  the}*^  left  an  alley- way  nine  and  eighty-two  one- 
hundredths  feet  in  width,  extending  from  Eighth  street 
to  the  main  alley  running  through  the  center  of  the 
block. 

Four  of  the  five  lots  abutting  on  Champa  street  were 
disposed  of.  The  remaining  lot  was  retained  and  occu- 
pied by  appellant.  Subsequently  the  alley- way  in  ques- 
tion was  assessed  and  sold  for  taxes.  Defendant  Lillian 
Griffin,  who  in  the  meantime  had  purchased  the  lot 
adjacent  thereto,  fronting  on  Eighth  street  and  extend- 
ing back  to  the  main  alley,  became  the  owner  at  such 
tax  sale.  No  redemption  having  taken  place,  in  due 
time  she  received  her  tax  deed,  whereupon  she  closed 
the  private  alley  by  extending  a  fence  across  each  end. 

Appellant  brought  the  present  suit  upon  the  ground 
that  the  closing  of  the  alley  constituted  a  nuisance  which 
he  was  entitled  to  have  abated.  The  court  below  ren- 
dered a  decree  in  favor  of  appellee.  From  this  decree 
the  present  appeal  was  taken. 

Since  Smith  and  Campau  neither  made  a  statutory  ded- 
ication to  the  city  for  public  purposes  of  the  strip  of  land 
in  question,  nor  conveyed  the  same  by  deed,  the  title  re- 
mained in  them;  and,  although  used  as  a  private  way,  it 
continued  liable  to  taxation.  The  title  passed  to  Mrs. 
Griffin  under  her  tax  deed;  and,  unless  subject  to  an 
easement,  she  acquired  the  right  to  fence  and  use  it  in 
accordance  with  the  dictates  of  her  private  interest. 

The  attitude  of  Smith,  being  that  of  an  original  owner, 
and  not  a  purchaser  after  the  subdivision,  should  be 
borne  in  mind.  If  he  and  Campau  were  attempting  to 
close  this  private  alley,  and  one  of  their  grantees  was 
objecting,  a  different  case  would  be  presented.  Having 
subdivided  the  ground,  reserving  the  alley,  and  having 
sold  lots  with  reference  to  this  subdivision,  they  might 
be  estopped  from  afterwards  interfering  with  the  use  of 
the  alley  by  their  vendees;  or,  if  they  had  wholly  sev- 
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ered  their  title  to  the  entire  premises,  including  the  alley, 
by  deeds  specifically  recognizing  this  right  as  an  ease- 
ment, their  grantees  might  be  estopped  from  interfering 
therewith.  But  Mrs.  Griffin's  title  is  not  thus  embar- 
rassed. Her  ownership  is  not  in  privity  with  Smith  and 
Campau.  She  claims  through  a  sale  for  taxes,  and  is 
not  estopped  as  they  or  their  grantees  might  be  in  the 
cases  supposed.  These  considerations  show  the  inappli- 
cability of  the  authorities  upon  which  appellant  relies. 
None  of  the  cases  cited  are  parallel,  either  in  facts  or  in 
principle,  with  the  one  at  bar.  It  is  hardly  necessary  to 
observe  that  the  public  neither  possess  nor  seek  to  assert 
a  right  of  user  in  the  premises,  and  hence  are  not  inter- 
ested in  the  present  controversy. 

There  being  no  easement  by  express  grant,  and  no  right 
existing  by  estoppel  in  pais,  the  claim  of  appellant  to 
the  easement  in  question  must  rest  upon  prescription  or 
necessity.  It  cannot  be  argued  that  he  has  a  prescriptive 
right  entitled  to  recognition  in  law,  as  such  a  right  must 
be  founded  upon  at  least  twenty  years  of  private  use. 
Our  inquiry  is  therefore  narrowed  to  the  question.  Has 
he  a  way  of  necessity? 

We  do  not  stop  to  ascertain  whether  this  doctrine  could 
in  any  event  be  invoked  where  title  to  the  servient  estate 
has  been,  as  in  the  present  case,  involuntarily  parted 
with  by  the  claimant  of  the  easement.  Appellant's  lot, 
which  is  seventy-five  feet  in  depth,  has  an  unobstructed 
frontage  of  twenty-five  feet  upon  Champa,  a  public 
street.  By  this  means  access  may  be  had  to  all  parts  of 
his  premises.  It  is  true  the  word  '^necessity,"  as  used 
in  this  connection,  has  been  held  not  to  mean  that  there 
must  exist  an  absolute  physical  impossibility  of  other- 
wise reaching  the  alleged  dominant  estate.  When  a  way 
exists,  but  the  expenses  to  be  incurred  in  utilizing  it  are 
grossly  in  excess  of  the  total  value  of  the  estate  itself,  an 
easement  of  necessity  is  sometimes  recognized,  as,  for 
instance  (to  use  the  illustration  employed  in  PettingiU  v. 
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Porter,  8  Allen,  6,  cited  by  appellant),  where  the  value  of 
the  property  conveyed  is  $1,000,  the  vendee  might  have 
a  right  of  way  over  an  adjoining  tract,  owned  by  his 
grantor,  even  though  he  niightj  at  an  expense  of  $100,000, 
reach  his  premises  by  some  other  means.  But  it  is  need- 
less to  prolong  discussion  upon  this  subject.  The  plead- 
ings and  evidence  show  that  the  grievance  of  plaintiff  is 
based  upon  inconvenience  rather  than  necessity.  There 
is,  therefore,  no  room  for  the  application  of  the  doctrine 
in  question. 

It  appears  that  the  tax  deed,  as  given  to  appellee, -was 
defective  in  omitting  the  date  of  the  tax  sale.  Subse- 
quently, appellee  procured  the  execution  of  a  new  tax 
deed,  curing  the  defect  in  question.  Both  deeds  were 
received  in  evidence  at  the  trial.  No  claim  is  made  of 
non-compliance  with  law,  or  of  bad  faith  or  error  in  ad- 
vertising and  conducting  the  sale;  and,  where  a  mere 
clerical  mistake  has  occurred  in  preparing  the  deed,  the 
purchaser  has  a  right  to  have  it  corrected.  This  is  espe- 
cially true  when,  as  in  the  present  case,  no  prejudice  is 
shown  to  have  arisen  from  the  mistake. 

The  description  of  the  strip  of  land  in  question  em- 
ployed by  the  assessor,  and  included  in  the  advertisement 
of  the  tax  sale  and  in  the  tax  deed,  differs  somewhat 
from  that  given  thereto  by  the  original  owners.  Upon 
this  ground  it  is  claimed  that  the  deed  is  void.  Ample 
proof  was  received  showing  that  this  description  is  in 
accordance  with  custom  and  usage  in  describing  tracts 
in  that  portion  of  the  city  of  Denver.  Besides,  it  cannot 
be  claimed  that  the  description  is  not  sufficient  to  fully 
identify  the  property.  It  could  hardly  have  deceived  or 
misled  the  owner;  and,  merely  because  it  is  not  accurate 
with  reference  to  the  cardinal  points  of  the  compass,  it 
should  not  be  held  so  defective  as  to  vitiate  the  sale. 

The  judgment  of  the  superior  court  is  affirmed. 

Affirmed. 
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Bachman  v.  O'Eeilly. 

1.  AcrnoK  by  ax  Attorney  fob  CJompbnsation  foe  Legal  Serv- 
ices—  Pleadings  and  Evidencb. —  In  an  action  by  an  attorney 
for  bis  fee,  where  no  issue  is  raised  by  the  pleadings  on  the  point 
of  plaintiff's  right  to  practice  law,  evidence  that  he  was  not  licensed 
to  practice  in  the  state  at  the  time  the  services  were  rendered  is 
inadmissible. 

8.  How  THE  Value  of  ax  Attorney's  Services  May  Be  Proven.— 
Evidence  by  attorneys  in  good  standing  and  in  active  practice  is 
admissible  to  prove  the  value  of  the  services. 

Appeal  from  District  Court  of  Arapahoe  County. 

Messrs.  P.  L.  PALMEBy  J.  W.  Mills  and  George  Sm- 
HONDS;  for  appellant. 

Mr.  H.  B.  O'Reilly,  in  pro  per. 

Mr.  Justice  Hayt  delivered  the  opinion  of  the  court. 

At  the  March,  1884,  term  of  the  district  court  of  Elbert 
county,  appellant,  Frederick  Bachman,  was  convicted  of 
the  crime  of  grand  larceny,  and  sentenced  to  confinement 
in  the  state  penitentiary.  Bachman  thereupon  sued  out 
a  writ  of  error  for  the  purpose  of  having  the  proceedings 
of  the  trial  court  reviewed  by  this  court.  To  prosecute 
said  writ  of  error  appellant  employed  appellee  in  his 
professional  capacity  as  an  attorney.  Appellee,  in  pur- 
suance of  such  employment,  prepared  and  filed  in  this 
court  a  motion  supported  by  affidavits,  and  procured  the 
advancement  of  the  case  upon  the  docket  here.  There- 
after he  prosecuted  the  case  to  final  determination.  As 
a  result  of  the  proceeding,  the  judgment  of  the  court  be- 
low was  reversed  by  this  court.  See  Bachman  v.  People^ 
8  Colo.  472. 

The  present  action  grew  out  of  a  disagreement  between 
appellant  and  appellee  in  reference  to  the  latter's  compen- 
sation for  services  rendered  in  prosecuting  said  writ  of 
error;  the  claim  of  appellee  being  that,  when  he  was  first 
Vol.  XIV— 28 
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retained  in  said  cause^  it  was  distinctly  understood  and 
agreed  by  and  between  appellee  and  appellant  that  for 
the  former's  professional  services  in  said  cause  he  was  to 
receive  and  be  paid  a  retainer  of  $250,  which  was  to  be 
in  full  compensation,  unless  successful  in  this  court,  in 
which  event  he  was  to  receive  such  other  and  further 
compensation  as  his  services  should  be  reasonably  worth, 
and  that  the  services  were  reasonably  worth  the  sum  of 
$5,000. 

Appellant  claims,  on  the  contrary,  that  it  was  distinctly 
understood  and  agreed  between  the  parties  that  the  said 
sum  of  $250  was  to  be  in  full  for  all  services  in  the  cause, 
including  a  retrial  of  the  case  in  the  district  court,  should 
such  retrial  become  necessary,  in  the  event  of  a  reversal 
of  the  judgment  of  conviction  by  the  appellate  court. 

It  is  conceded  that  $250  was  in  fact  paid  by  appellant 
to  appellee  about  the  time  the  latter  was  employed  in  the 
case;  and  it  is  further  conceded  that,  in  addition  to  this 
payment,  appellee  had  at  different  times,  between  the 
date  of  his  employment  and  the  bringing  of  the  present 
suit,  received  divers  sums  of  money  from  appellant, 
amounting  in  the  aggregate  to  something  over  $200. 
Appellant  claims  that  this  money  was  loaned  appellee, 
and  asks  for  judgment  against  him  for  the  same,  while 
appellee  claims  that  a  part  was  advanced  for  the  neces- 
sary expenses  incurred  in  prosecuting  the  writ  of  error; 
the  balance  to  be  applied  in  payment  pro  tanto  for  his 
services. 

The  trial  resulted  in  a  verdict  for  appellee  in  the  sum 
of  $2,000.  A  motion  for  a  new  trial  having  been  filed 
and  overruled,  the  court  rendered  judgment  upon  the 
verdict.  Appellant,  having  duly  reserved  his  exceptions 
at  the  trial,  brings  the  case  here  for  review. 

Upon  the  trial  the  court  refused  to  permit  appellant  to 
introduce  evidence  tending  to  show  that  appellee  had  not 
been  regularly  licensed  to  practice  law  in  this  state  until 
after  a  part  of  the  services  for  which  appellant  sought 
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compensation  had  been  rendered,  and  the  action  of  the 
court  in  rejecting  such  evidence  is  made  the  basis  of  the 
first  assignment  of  error  to  which  our  attention  is  called 
by  counsel.  Under  our  statute,  an  unlicensed  peraon  is 
prohibited  from  practicing  law  in  the  courts  of  record  of 
this  state  in  any  case  in  which  he  is  not  concerned  as  a 
party,  and  if  such  an  unauthorized  person  renders  service 
to  another,  in  violation  of  the  statute,  he  will  not  be  per- 
mitted to  recover  any  compensation  therefor.  HUtson 
V.  Browne^  3  Colo.  304.  This  being  the  law,  the  testi- 
mony offered  should  have  been  admitted,  unless  appel- 
lant was  precluded  by  the  pleadings  from  raising  the 
issue  thus  sought  to  be  raised.  Turning  to  the  pleadings, 
we  find  it  alleged  in  the  complaint  "that  on  or  about 
October  1,  1884,  plaintiff  was  retained  by  defendant  as 
his  attorney  and  counselor  at  law,  in  his  behalf  to  prose- 
cute,'^ etc.  The  defendant  in  his  answer  *  *  admits  *  *  * 
that  about  October  1,  1884,  in  a  certain  case  before  the 
supreme  court  of  Colorado,  on  a  writ  of  error  to  the  dis- 
trict court  of  Elbert  county,  *  *  *  he  employed 
plaintiff  as  his  attorney  at  law  in  said  case."  Again  he 
avers  that  "at  Denver,  on  or  about  October  1,  1884,  he 
employed  the  plaintiff  as  his  attorney  at  law  to  prose- 
cute," etc.;  and  also  alleges  "that  thereupon  said  plaint- 
iff entered  upon  said  services,  acting  as  such  attorney  at 
law  as  aforesaid." 

No  issue  upon  the  legal  qualifications  of  the  plaintiff 
to  act  as  an  attorney  and  counselor  at  law  having  been 
raised  by  the  pleadings,  the  trial  court  properly  excluded 
the  evidence.  When  the  objection  to  the  admission  of 
this  evidence  was  first  made  in  the  court  below,  defend- 
ant, upon  a  proper  showing,  might  have  been  allowed  to 
amend  his  answer,  so  as  to  permit  the  introduction  of 
the  testimony;  but,  no  application  to  amend  having 
been  made,  he  is  not  now  in  a  position  to  complain  of 
the  ruling  excluding  the  evidence.  Weeks,  Attys.  562; 
Pom.  Rem.  §  708. 
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Upon  the  trial  the  witnesses  Tonley,  Markham,  Har- 
man,  Bentlej  and  Felker  were  each  permitted  to  testify, 
against  objection,  concerning  the  value  of  the  services 
rendered  by  plaintiff,  and  this  is  assigned  for  error.  The 
objection  made  to  the  introduction  of  the  testimony  in 
each  instance  was  based  upon  the  claim  that  the  compe- 
tency of  the  witnesses  to  form  an  opinion  as  to  the  value 
of  the  services  was  not  shown.  Counsel  in  argument 
say:  "  No  gentlemen  of  the  Denver  bar  are  better  known 
as  able  attorneys  than  these;  but,  from  a  perusal  of  the 
evidence  of  each  of  them,  it  will  be  discovered  that  none 
of  them  had  had  any  experience  in  criminal  practice  in 
this  state."  An  examination  of  the  record  shows  that 
the  latter  statement  of  counsel  is  not  sustained  by  the 
evidence;  on  the  contrary,  it  discloses  that  nearly  all  of 
said  attorneys  had  more  or  less  experience  in  the  crimi- 
nal practice  in  this  state,  while  at  least  one  of  them 
(Judge  Markham)  had,  as  district  attorney  for  a  number 
of  years  in  the  most  populous  judicial  district  in  the 
state,  an  experience  in  the  criminal  practice  that  falls  to 
the  lot  of  but  few  attorneys.  It  was  not  necessary,  how- 
ever, to  render  the  opinion  of  the  witnesses  competent  to 
show  that  they  had  had  any  particular  experience  in  the 
criminal  practice;  the  fact  that  the  witnesses  were  attor- 
neys in  good  standing,  and  engaged  in  the  active  prac- 
tice of  their  profession,  was  sujB&cient  to  entitle  their 
opinions  to  be  given  in  evidence.  The  weight  to  be  given 
to  such  opinions  was  for  the  jury  to  determine,  and,  as 
an  aid  to  such  determination,  it  was  proper  for  them  to 
be  informed  as  to  the  experience  or  lack  of  experience  in 
the  criminal  practice  of  those  giving  such  opinions,  but 
the  admissibility  of  the  evidence  was  in  no  manner  de- 
pendent upon  such  matters.  Lawson,  Exp.  Ev.  12,  61; 
AUis  V.  Day,  14  Minn.  616  (Gil.  388);  University  v.  Park- 
inson^ 14  Kan.  160;  Halaska  v.  Cotzhausen,  52  Wis.  624; 
Harnett  v.  Oarvey,  66  N.  Y.  641. 

What  we  have  already  said  in  support  of  the'ruling  re- 
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jecting  evidence  of  the  disqxialification  of  O'Reilly  to  act 
as  an  attorney  applies  also  to  the  refusal  of  the  court  to 
instruct  the  jury,  at  appellant's  request,  that,  to  entitle 
the  plaintiff  to  recover  in  this  action,  they  must  find  from 
the  evidence  that  he  had  been  admitted  to  the  bar  of  the 
state,  and  was  a  member  of  the  bar  of  the  state  of  Colo- 
rado, at  the  time  he  performed  the  services  for  the  value 
of  which  he  was  seeking  to  recover,  the  plaintiffs  right 
to  practice  law  not  being  in  issue  under  the  pleadings. 

In  reference  to  the  amount  and  value  of  the  services 
rendered,  plaintiff  testified  that  he  had  been  engaged  in 
the  active  practice  of  law  since  1869  to  the  time  of  the 
tiial;  that  he  spent  nearly  a  month  in  making  an  exami- 
nation of  the  record  in  the  case;  that  he  examined  every 
adjudication  of  this  court  bearing  on  the  case,  or  the  law 
of  the  case,  to  see  if  it  were  possible  to  discover  some  legal 
determination  favorable  to  Bachman;  that  he  examiaed 
the  digests  and  text-books  for  adjudications  in  every 
state  and  territory,  the  United  States  digests,  the  Amer^ 
ican  Decisions  and  American  Reports,  the  criminal  re- 
ports and  text-books;  that  he  went  twice  to  Kiowa,  in 
Elbert  county,  to  familiarize  himself  with  the  location 
where  the  crime  was  alleged  to  have  been  committed. 
In  addition  to  this  labor,  the  witness  stated  that  upon 
every  question  of  fact  he  had  conferences  with  Bach- 
man, lasting  oftentimes  all  day  and  far  into  the  night; 
that  he  procured  an  order  advancing  the  case  upon  the 
docket  of  this  court,  upon  motion  supported  by  affidavits, 
and  finally  made  an  oral  argument  in  the  supreme  court 
to  supplement  his  printed  brief.  The  witness  also  testi- 
fied that,  owing  to  certain  idiosyncrasies  of  his  client, 
his  labors  were  very  much  increased.  That  he  had  de- 
voted his  life  to  the  legal  profession,  and  nothing  else, 
and  that  he  gave  to  Bachman's  case  nearly  one  solid 
year  of  hard  work;  and  as  a  result  succeeded  in  securing 
the  reversal  of  the  judgment  and  verdict  against  his 
client,  upon  the  evidence.     The  weight  to  be  given  to 
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this  and  other  testimony  in  the  case  was  a  question  for 
the  jury  to  determine. 

This  case  appears  to  have  been  carefully  tried  by  the 
court  below  upon  the  issues  made,  and  submitted  to  the 
jury  under  proper  instructions.  If  the  jury  had  accepted 
the  defendant's  theory  of  the  contract,  a  verdict  in  his 
favor  would,  without  doubt,  have  been  returned  by  the 
jury;  but,  the  jury  having  accepted  the  version  of  the  con- 
tract given  by  plaintiff  and  his  witnesses  upon  the  stand, 
it  is  not  for  this  court  to  interfere.  Perceiving  no  error 
In  the  record,  the  judgment  must  be  affirmed. 

Affirmed, 


14    438  Diamond  Tunnel  Gold  &  Silver  Min.  Co.  et  al.  v. 

f35      126  .  „ 

Faulkner  et  al. 

1.  Pbactice  in  Suprebcb  Couet— a  Joint  Appeal  Not  Maintain- 
able Unless  Each  Appellant  Entitled  to  an  Appeal.— Un- 
der the  act  of  1889,  page  77,  providing  for  appeals  from  coarte  of 
record  to  the  supreme  court,  a  joint  appeal  will  not  lie  in  any  cause 
unless  as  to  each  appellant  there  exists  a  final  judgment  or  decree 
amounting  to  the  sum  of  $100,  exclusive  of  costs,  or  relating  to  a 
franchise  or  freehold.  When,  therefore,  the  only  judgment  ren- 
dered against  a  portion  of  the  defendants  is  a  judgment  for  costs, 
a  joint  appeal  will  be  dismissed  on  motion  of  the  appellee. 

f.  Dismissal  of  Appeals  —  If  the  Motion  Therefor  Contain  Suf- 
ficient Grounds,  that  it  also  Reotb  Insufficient  Grouni>8 
Constitutes  No  Waiver  of  Appellee's  Rights.— The  appellee 
does  not  waive  his  right  to  have  the  appeal  dismissed  by  asserting 
in  his  motion  as  an  additional  reason  therefor  that  the  purported 
transcript  is  scandalous  and  irregular,  and  cannot  be  treated  as  a 
transcript  under  the  rules  of  the  court. 

Appeal  from  District  Court  of  Clear  Creek  County. 

Motion  to  dismiss  appeal. 

A  judgment  for  $900  was  rendered  against  the  Diamond 
Tunnel  Gold  &  Silver  Mining  Company,  but  there  was 
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no  judgment  for  money  against  any  of  the  other  defend- 
ants.   A  joint  appeal  was  prayed  and  allowed. 

Mr.  W.  T.  Hughes,  for  appellants. 

Messrs.  Morrison  &  Fujjus,  for  appellees. 

Mr.  Justice  Hayt  delivered  the  opinion  of  the  court. 

By  the  law  governing  appeals  to  this  court,  in  force  at 
the  time  this  appeal  was  takeu,  it  is  provided  that  ^^  ap- 
peals to  the  supreme  court  from  the  district,  county  and 
superior  courts  shall  be  allowed  in  all  cases  where  the 
judgment  or  decree  appealed  from  be  final,  and  shall 
amount,  exclusive  of  costs,  to  the  sum  of  $100,  or  relate 
to  a  franchise  or  freehold."    Sess.  Laws  1889,  p.  77. 

The  motion  to  dismiss  the  appeal  is  based  principally 
upon  the  ground  that  as  to  said  appellants,  other  than 
the  Diamond  Company,  there  was  no  final  judgment  or 
decree  against  them  upon  which  an  appeal  would  lie; 
that  is  to  say,  there  was  no  final  judgment  or  decree 
against  such  appellants  or  either  of  them,  amounting  to 
the  sum  of  $100,  exclusive  of  costs,  or  relating  to  a  fran- 
chise or  freehold.  Appellee  contends  that,  as  the  appeal 
is  joint,  it  must  be  dismissed  upon  this  motion  unless  all 
the  defendants  were  entitled  to  an  appeal.  In  support 
of  this  position  the  following  decisions  of  this  court  are 
cited:  Andre  v.  Jones,  1  Colo.  489;  Fuller  v.  Placer  Co. 
6  Colo.  123. 

In  the  first  of  the  above  cases  Jones  had  recovered 
judgment  against  two  defendants,  who  prayed  and  were 
allowed  a  joint  appeal.  Within  the  time  given  for  such 
appeal,  one  of  the  defendants  only  filed  the  required 
bond,  the  other  defendant  not  joining  in  the  appeal 
Upon  the  case  reaching  this  court,  a  motion  to  dismiss 
the  appeal  was  sustained,  the  court  holding  that,  while 
the  defendants  might  have  prayed  joint  and  several  ap- 
peals, they  did  not  do  so,  but  both  united  in  the  only 
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appeal  which  was  prayed^  and  that  such  a  joint  appeal 
could  not  be  prosecuted  by  one  alone.  In  the  subsequent 
case  of  Fuller  v.  Placer  Co.y  supra^  the  case  of  Andre  v. 
Jones  was  expressly  affirmed,  and  it  was  further  held 
that  the  statute  of  1879,  authorizing  one  of  several  de- 
fendants to  remove  a  case  to  this  court  by  appeal,  and 
permitting  him,  in  such  case,  to  use  the  names  of  all  the 
defendants  if  deemed  necessary,  did  not  affect  the  rule 
that  a  joint  appeal  by  all  the  defendants  must  be  prose- 
cuted by  all. 

Applying  the  doctrine  of  these  cases  to  the  case  at  bar, 
it  is  clear  that  under  the  order  of  the  court  below,  allow- 
ing a  joint  appeal,  the  appeal  could  not  properly  have 
been  taken  by  a  portion  only  of  the  defendants.  It  is 
equally  clear  from  the  statute  that  the  defendants  Wood- 
ward, Gay  and  Watkins  were  neither  of  them  entitled  to 
take  an  appeal,  as  an  appeal  will  not  lie  from  a  judgment 
for  costs  only.  A  review  in  such  case  can  only  be  had 
upon  a  writ  of  error. 

The  appeal  must  therefore  be  dismissed  as  to  them, 
and  if  the  company  should  be  allowed  to  proceed  in  their 
absence  it  would  be  permitting  a  joint  appeal  by  two  or 
more  to  be  prosecuted  by  one  only.  This,  as  we  have 
seen,  cannot  be  allowed  without  interfering  with  the 
long-established  practice  of  this  court.  This  rule  grows 
out  of  the  liability  upon  the  appeal  bond.  The  sureties 
upon  the  bond  in  this  case  have  not  obligated  themselves 
to  answer  for  the  result  of  an  appeal  to  be  prosecuted 
by  the  corporation  only,  and  appellees  are  therefore  en- 
titled to  have  the  appeal  dismissed,  unless  they  have 
waived  their  right  to  insist  upon  this  motion.  Brooks  v. 
Jacksonville^  1  Scam.  668;  Curry  v.  Hinman,  8  Gilman, 
90;  Orton  v.  Tilden,  110  Ind.  131. 

A  waiver  is  claimed  in  this  case  because  of  the  third 
reason  assigned  by  appellees  in  support  of  the  motion  to 
dismiss  the  appeal,  which  is  as  follows:  "  (3)  The  instru- 
ment, purporting  to  be  a  transcript  of  the  record,  is  so 
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scandalous,  irregular  and  informal  that  it  cannot  be 
treated  as  such  transcript,  as  is  required  by  the  rules  of 
this  court."  It  is  difficult  to  see  how  this  can  be  treated 
as  a  waiver.  It  is  but  another  reason  advanced  in  sup- 
port of  the  motion  to  dismiss  the  appeal,  and  a  party 
cannot  be  held  to  have  waived  that  which  he  has  been  at 
all  times  insisting  upon,  and  to  which  he  otherwise  ap- 
pears to  be  entitled,  simply  because  he  advances  a  fur- 
ther reason  therefor,  which  may  not  be  considered  good. 
As  the  appeal  must  be  dismissed  for  the  reasons  al- 
ready given,  it  is  not  necessary  to  consider  other  objec- 
tions. 

Dismissed. 


14    441 

14    450 


Robertson  v.  O'Reilly  bt  al. 

Appeal  —  Failure  op  Appellant  to  Sebve  Notice  Waived  by 
General  Appearance  of  Appellee. —  In  case  of  an  appeal  from 
the  county  court  to  the  district  court  under  the  act  of  1885  (Sesa 
LawB,  1866,  p.  150)  by  a  defendant  some  days  subsequent  to  entry  of 
judgment  against  him,  his  failure  to  serve  notice  of  the  appeal 
upon  the  plaintiff  within  five  days  after  taking  the  same  is  waived 
and  cured  by  a  full  appearance  in  the  district  court  by  the  appellee 
and  his  participation  in  the  action  of  the  court  in  setting  the  cause 
down  for  trial  de  novo.  Such  action  is  a  waiver  of  appellee's  priv- 
ilege to  have  the  appeal  dismissed  or  the  judgment  affirmed  for 
failure  to  serve  the  required  notice. 

Error  to  District  Court  of  Pitkin  County. 

Messrs.  Porter,  Plumb,  Edward  T.  Taylor  and 
J.  W.  Taylor,  for  plaintiff  in  error. 

Messrs.  Downing  &  Franklin,  for  defendants  in  error. 

Richmond,  0.  This  was  an  action  originally  com- 
menced in  the  county  court  of  Pitkin  county  by  O'Eeilly 
and  Babcock,  plaintiffs  below,  and  judgment  obtained 
therein  against  Bobertson,  defendant  below,  for  the  sum  of 
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$792.  Some  time  thereafter  defendant  perfected  an  ap- 
peal to  the  district  court.  On  the  19th  of  July,  1886, 
plaintiffs  filed  a  motion  in  the  district  court  to  affirm  the 
judgment  of  the  county  court,  which  motion  was  granted. 
Thereupon  defendant  prosecut-ed  this  writ  of  error. 

The  record  in  this  case  shows  that  the  appeal  had  been 
taken  from  the  county  court  to  the  district  court,  tran- 
script of  record  filed,  and,  at  a  regular  term  succeeding 
the  appeal,  plaintiffs  and  defendant  appeared  by  their 
attorneys,  and  that  at  the  February  term,  1886,  of  the 
district  court,  at  the  request  of  J.  M.  Downing,  attorney 
for  plaintiffs,  the  cause  was  regularly  set  for  trial,  and 
thereafter,  during  that  term,  the  defendant  filed  a  motion 
for  a  continuance  thereof  until  the  next  term  of  court; 
that  said  motion  was,  during  said  term,  regularly  heard 
by  the  court,  and  on  the  hearing  thereof  the  defendant 
appeared  by  Plumb  &  Moore,  his  attorneys,  and  the 
plaintiffs  appeared  by  Downing  &  Franklin,  their  attor- 
neys; that  said  motion  of  continuance  was  allowed  until 
July  term,  A.  D.  1886;  that  on  the  13th  day  of  July, 
1886,  being  one  of  the  regular  term  days  of  said  July 
term,  said  action  was  again  regularly  set  for  trial;  and 
that  thereafter  plaintiffs  submitted  their  motion  to  affirm 
said  judgment  because  the  appellants  had  failed  to  serve 
upon  the  appellees  or  their  attorneys  a  notice  of  the  ap- 
peal having  been  taken,  as  provided  by  section  4  of  an 
act  relating  to  appeals  from  county  courts  to  district 
courts.     Sess.  Laws  1885,  p.  159. 

There  are  but  two  assignments  of  error:  Firsts  the 
court  erred  in  sustaining  the  motion  of  the  plaintiffs, 
filed  July  19,  1886,  to  affirm  the  judgment  of  the  county 
court  in  Jhis  action;  secondly  the  court  erred  in  render- 
ing judgment  for  said  plaintiffs  without  first  giving  the 
defendant  an  opportunity  to  try  the  issue  joined  in  said 
action  by  a  regular  trial  in  said  district  court.  Both 
errors  can  be  considered  together. 

The  section  of  the  Session  Laws  referred  to  reads  as 
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follows:  "  If  the  appeal  be  not  taken  on  the  same  day  on 
which  the  judgment  is  rendered,  the  appellant  shall  serve 
the  appellee,  or  his  attorney  of  record,  within  five  days 
after  the  appeal  is  taken,  with  a  notice,  in  writing,  stating 
that  an  appeal  has  been  taken  from  the  judgment  therein 
specified,  which  notice  shall  be  served  by  delivering  a 
copy  thereof  to  such  appellee  or  his  attorney  of  record. 
If  the  appellant  fail  to  give  notice  of  his  appeal  when 
such  notice  is  required,  the  appellee  may,  at  any  time 
before  notice  is  actually  served,  and  after  the  time  when 
it  should  have  been  served,  have  the  judgment  of  the 
county  court  affirmed  or  the  appeal  dismissed,  at  his 
option. 

The  language  of  this  section  is  simple  and  easily  un- 
derstood. Under  it  the  unsuccessful  party  in  the  county 
court  has  a  right  of  appeal,  which  may  be  taken  on  the 
same  day  on  which  judgment  is  rendered,  or  may  be  taken 
at  some  subsequent  period  of  time.  But,  when  taken 
on  any  day  other  than  the  day  on  which  the  judgment 
is  rendered,  it  is  incumbent  upon  him  to  serve  the  appel- 
lee or  his  attorney  of  record,  within  five  days  after  the 
appeal  is  taken,  with  a  notice,  in  writing,  stating  that 
an  appeal  has  been  taken  from  the  judgment  therein 
specified;  and  in  case  he  shall  fail  to  give  such  notice  the 
appellee  is  entitled  to  appear  in  the  district  court,  and 
have  the  judgment  of  the  county  court  affirmed,  or  the 
appeal  dismissed. 

It  is  admitted  that  the  appeal  was  not  prayed  on  the 
day  on  which  the  judgment  was  rendered,  but  was  taken 
within  the  time  prescribed  by  the  statute,  and  that  no 
notice  was  served  upon  the  appellee  or  his  attorney.  It 
is  contended  that  the  appearance  of  the  appellee,  and  the 
setting  of  the  cause  for  trial,  participating  in  the  motion 
for  continuance,  and  at  a  subsequent  term  appearing 
and  setting  the  cause  for  trial,  was  a  waiver  of  the  serv- 
ice of  notice  required  by  the  section  referred  to.  The 
right  of  appeal  from  the  county  court  to  a  district  court 
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is  unquestioned.  If  the  appeal  was  not  perfected^  the 
district  court  would  have  acquired  no  jurisdiction  to  af- 
firm the  judgment  of  the  county  court.  Consequently, 
it  is  apparent  that  the  jurisdiction  of  the  district  court 
over  the  subject-matter  of  the  action  in  no  way  depends 
upon  the  service  of  the  notice  upon  the  opposite  party; 
that  it  confers  upon  the  opposite  party  a  privilege  of  a 
personal  character,  which  he  may  exercise  at  his  option, 
of  dismissing  the  appeal,  or  affirming  the  judgment, — a 
privilege  which  he  waives  when  he  enters  a  general  ap- 
pearance in  the  cause,  and  participates  in  the  action  of 
the  court  in  setting  the  same  for  trial  de  novo.  There 
can  be  no  question  but  that,  had  the  attorney  appeared 
at  the  first  term  after  the  appeal  had  been  taken,  and 
then  and  there  interposed  his  motion  for  dismissal  or  af- 
firmation of  the  judgment,  the  court  would  have  been 
warranted  in  granting  such  motion.  This  has  recently 
been  determined  by  this  court  in  the  case  of  Hunt  v. 
Arkelly  13  Colo.  543,  and  also  in  Law  v.  Nelson,  ante^ 
p.  409. 

It  would  be  useless  to  cite  the  innumerable  authorities 
in  support  of  the  proposition  that  plaintiffs'  appearance 
in  the  district  court  for  the  purpose  of  having  the  cause 
set  for  trial,  and  arguing  the  motion  for  a  continuance, 
was  a  general  appearance,  and  that,  by  so  appearing, 
they  waived  the  personal  privilege  of  having  the  judg- 
ment affirmed  for  want  of  service  of  notice  of  the  appeal. 

Their  right  to  have  the  appeal  dismissed,  or  judgment 
affirmed,  depended  entirely  upon  the  want  of  service  of 
such  notice.  Their  appearance,  so  made,  waived  the  no- 
tice, And  deprived  them  of  the  right  to  make  the  motion. 

Counsel  argued  that  the  legislature  evidently  intended 
that  this  provision  requiring  notice  of  appeal  to  be  served 
should  be  rigidly  enforced.  **It  doubtless  required  the 
service  of  such  notice  as  one  of  the  steps  to  be  taken  by 
appellant  in  the  due  prosecution  of  his  appeal. '*  This 
position  is  not  tenable.    The  appeal  is  fully  prosecuted^ 
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and  taken  without  notice.  Else,  as  has  heretofore  been 
said,  the  district  court  could  by  no  method  obtain  juris- 
diction to  affirm  the  judgment. 

Both  parties  to  this  action  undoubtedly  overlooked  the 
provisions  of  the  section  under  discussion;  the  one  to  a 
period  of  time  when  it  was  too  late  for  him  to  invoke 
the  privileges  conferred,  and  the  other  to  a  period  of 
time  within  which  he  was  liable  to  lose  his  right  to  a 
trial  de  novo  in  the  district  court.  While  it  is  true  that 
this  court  has  not  hitherto  passed  directly  upon  the  ques- 
tion here  involved,  it  is  nevertheless  clear  that  plaintiffs 
waived  their  right  to  the  notice  of  the  appeal  by  a  gen- 
eral appearance  in  the  cause  in  the  district  court  for  a 
purpose  other  than  the  enforcement  of  their  statutory 
privilege  of  having  the  judgment  affirmed,  or  the  appeal 
dismissed.  Hence  the  district  court  erred  in  affirming 
the  judgment  of  the  county  court. 

The  judgment  should  be  reversed  and  the  cause  re- 
manded for  further  proceedings. 

Pattison  and  Eeed,  CO.,  concur. 

Per  Curiam.  For  the  reasons  stated  in  the  forego- 
ing opinion  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed. 


Straat,  Impleaded,  etc.  v.  Blanchard. 

Practice  in  Civil  Actions  —  When  Appeal  Deemed  "Taken."— 
An  appeal  is  taken,  within  the  meaning  of  section  4  of  the  act  of 
1885,  relating  to  appeals  from  county  to  district  courts,  when  the 
appeal  bond  is  filed  and  approved. 

Failure  to  Sbryb  Notice  of  Appeal  in  Timb  Prescribed  Not 
Cured  by  Subsequent  Notice. —  If  appellee  gives  written  notice 
to  appellant  that  he  will  apply  for  dismissal  of  the  appeal,  or  af- 
firmance of  the  judgment,  under  said  act,  and  follows  it  up  with 
diligence,  a  subsequent  notice  by  appellant  that  the  appeal  has 
been  taken  will  not  be  allowed  to  defeat  the  statutory  rights  of 
appellee. 
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Appeal  from  District  Court  of  Lake  County. 
Mr.  J.  E.  Havens,  for  appellant. 
Messrs.  J.  B.  Bissell  and  A.  T.  Gunnell,  for  appellee. 
Mb.  Justice  Elliott  delivered  the  opinion  of  the  court. 

The  uncontroverted  facts  appearing  of  recoi-d  in  this 
case  may  be  summarized  as  follows: 

On  August  27,  1887,  judgment  was  rendered  by  the 
Lake  county  court;  and  on  the  same  day,  in  open  court, 
appellant  gave  notice  of  appeal  to  the  district  court.  On 
September  3d,  by  agreement  of  parties,  the  court  allowed 
appellant  twenty  days  in  which  to  file  his  appeal  bond. 
On  September  22d  the  appeal  bond  was  filed  and  approved 
in  the  clerk's  office  of  the  county  court.  On  September 
29th  the  transcript  of  the  case  was  filed  in  the  clerk's 
office  of  the  district  court.  On  September  80th  counsel 
for  appellee  served  appellant  with  written  notice  that 
they  would  on  October  3d  move  the  district  court  to 
''affirm  the  judgment  heretofore  rendered  in  said  cause, 
for  the  reason  that  no  notice  of  an  appeal  has  been 
served  on  the  plaintiff  or  his  attorneys,  as  by  law  re- 
quired." On  the  same  day,  September  30th,  but  not 
until  after  the  foregoing  notice  had  been  served,  counsel 
for  appellant  served  appellee  with  notice  that  the  appeal 
in  said  cause  had  been  "  taken  and  perfected."  On  Oc- 
tober 3,  1887,  the  motion  of  appellee,  being  submitted  to 
the  district  court,  was,  upon  due  consideration,  sustained, 
and  the  judgment  of  the  county  court  affirmed.  To  re- 
verse this  judgment  this  appeal  is  prosecuted. 

The  questions  presented  by  this  appeal  involve  the  fur- 
ther consideration  of  the  act  relating  to  appeals  from 
county  to  district  courts.  Sess.  Laws  1885,  p.  158.  In 
Hunt  V.  Arkelly  13  Colo.  64:3,  and  in  Law  v.  NelsoUy  ante, 
p.  409  (decided  at  this  term),  section  4  of  said  act  has  been 
construed  in  relation  to  the  facts  and  circumstances  of 
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those  cases.  In  those  cases  it  was  contended  that  the 
appeal  should  be  considered  'Haken/'  so  as  to  dispense 
with  the  written  notice,  when  the  record  shows  that  the 
appeal  was  prayed  and  allowed  on  the  same  day  on  which 
judgment  was  rendered.  In  this  case  the  contention  is 
that  the  appeal  should  not  be  considered  ^^ taken"  until 
the  transcript  from  the  county  court  is  actually  filed  in 
the  district  court.  Hence,  it  is  argued  that  the  five  days 
in  which  appellant  had  to  serve  the  written  notice  under 
the  statute  did  not  begin  to  run  until  September  29th. 
In  other  words,  that  no  notice  was  required  to  be  given, 
so  long  as  some  act  remained  to  be  performed  in  connec- 
tion with  the  taking  of  the  appeal.  A  brief  considera- 
tion of  the  object  of  the  statute  will  show  that  the  con- 
tention of  appellant  in  this  case  is  as  untenable  as  in  the 
former  cases.  The  object  of  the  statute  was  to  mitigate 
the  evil  of  dilatoiy  appeals.  It  does  not  follow,  because 
an  appeal  is  prayed  and  allowed,  that  the  same  will  be 
taken  or  perfected.  The  filing  and  approval  of  the  ap- 
peal bond  suspends  the  rights  of  the  prevailing  party  in 
the  county  court,  and  gives  the  district  court  jurisdic- 
tion. Hence  the  notice  is  required  to  be  given,  not  before, 
but  immediately  after,  the  filing  and  approval  of  the 
bond;  that  is,  when  the  appeal  begins  to  operate  ad- 
versely to  appellee,  so  that  he  can  without  delay  take  such 
steps  as  he  deems  proper  to  dispose  of  the  appeal.  To 
hold  that  the  notice  need  not  be  given  until  the  transcript 
be  filed  in  the  district  court  would  be  to  perpetuate  and 
augment  the  very  evil  which  the  statute  was  designed  to 
remedy.  We  see  no  reason  to  doubt  the  correctness  of 
the  former  decisions  that  the  time  when  the  appeal  is  to 
be  considered  taken,  within  the  meaning  of  section  4 
of  the  act,  is  when  the  appeal  bond  is  approved  and  filed. 
It  is  further  contended  by  counsel  for  appellant  that, 
since  notice  in  writing,  stating  that  the  appeal  had  been 
taken,  was  actually  served  upon  appellee  before  he  ob- 
tained the  judgment  of  afllrmance,  he  was  not  entitled, 
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according  to  the  literal  terms  of  the  statute,  to  have  such 
judgment  rendered.  If  the  statute  be  thus  construed, 
the  consequences  would  be  that  no  appellee  would  be 
able  to  assert  his  rights  thereunder,  unless  allowed  to  do 
so  without  giving  notice;  for  the  reason  that  every  ap- 
pellant, upon  receiving  notice  of  the  intended  application 
for  judgment  of  a£5rmance  or  dismissal,  would  be  able  to 
give  the  written  notice  required  by  section  4  before  the 
judgment  of  a£5rmance  or  dismissal  could  be  rendered. 
Such  a  construction  would  nullify  the  statute  altogether, 
or  it  would  involve  the  absurdity  that  a  judgment  of  af- 
firmance or  dismissal,  obtained  ex  parte,  is  less  vulner- 
able than  one  rendered  upon  due  notice. 

The  statute  under  consideration  does  not  require  the 
previous  filing  of  a  written  application  to  dismiss  the  ap- 
peal or  to  affirm  the  judgment;  but  the  code  does  require 
the  previous  service  of  a  written  notice  of  such  applica- 
tion. Cates  V.  Macky  6  Colo.  401.  Hence,  if  appellee 
gives  such  notice  and  follows  it  lip  with  diligence,  a  sub- 
sequent notice  by  appellant  that  the  appeal  has  been 
taken  will  not  be  allowed  to  defeat  the  statutory  rights 
of  appellee;  but  his  application  will  be  regarded  as  hav- 
ing been  made  when  he  took  the  first  necessary  step  by 
the  service  of  the  notice  to  that  end.  The  statute  may 
be  a  harsh  one,  as  counsel  say,  but  an  appeal  is  the  crea- 
ture of  positive  law.  It  is  a  special  privilege,  subject  to 
statutory  regulations;  and  those  who  invoke  the  benefit 
of  the  statute  must  strictly  and  diligently  pursue  its  re- 
quirements or  they  cannot  enjoy  the  privilege.  Vigilan- 
tibiLSy  et  noil  dormientilms^  servat  lex.  The  judgment  of 
the  district  court  is  affirmed. 

Affirmed. 

Mr.  Justice  Hayt  {dissenting).  The  district  court, 
upon  appeal,  affirmed  the  judgment  of  the  county  court 
upon  motion,  without  giving  appellant  any  opportunity 
to  have  his  case  heard  upon  its  merits.    Ought  such  ac- 
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tioQ  to  be  sustained?  This  is  the  sole  question  presented 
for  our  determination  upon  this  record. 

It  is  conceded  that  no  authority  can  be  found  in  sup- 
port of  the  action  of  the  district  court,  unless  it  grows 
out  of  the  following  section  of  the  statute  relating  to  ap- 
peals to  that  court  from  the  county  court: 

^'  Sec.  4.  If  the  appeal  be  not  taken  on  the  same  day 
on  which  the  judgment  is  rendered  the  appellant  shall 
serve  the  appellee,  or  his  attorney  of  record,  within  five 
days  after  the  appeal  is  taken,  with  a  notice  in  writing 
stating  that  an  appeal  has  been  taken  from  the  judgment 
therein  specified,  which  notice  shall  be  served  by  deliver- 
ing a  copy  thereof  to  such  appellee  or  his  attorney  of 
record.  If  the  appellant  fail  to  give  notice  of  his  appeal 
when  such  notice  is  required,  the  appellee  may,  at  any 
time  before  such  notice  is  actually  served,  and  after  the 
time  when  it  should  have  been  served,  have  the  judg- 
ment of  the  county  court  affirmed  or  the  appeal  dismissed, 
at  his  option."    Sess.  Laws,  1885,  p.  159. 

In  this  case  the  notice  of  the  appeal  had  been  actually 
served  before  any  steps  wore  taken  in  the  district  court 
by  appellee  for  the  purpose  of  having  the  judgment 
affirmed.  Hence,  it  is  clear  that,  by  the  literal  terms  of 
the  act,  appellee  was  not  entitled  to  the  judgment  of 
affirmance.  It  is  claimed,  however,  that  appellee  was 
within  the  spirit  of  the  provisicn.  The  statute  is  a  harah 
one,  penal  in  character,  and  ought  not,  in  my  judgment, 
to  be  thus  extended  by  construction.  Appellant  is  not 
required  to  give  notice  of  his  intention  to  take  an  appeal. 
The  notice  must  be  to  the  effect  "that  an  appeal  has 
been  taken  from  the  judgment  therein  specified."  From 
this  it  is  apparent  that  the  giving  of  notice  is  not  a  nec- 
essary step  in  perfecting  the  appeal. 

The  appeal  was  perfected  when  the  appeal  bond  was 

approved  and  filed.    This  has  been  repeatedly  announced 

by  this  court.     The  jurisdiction  of  the  district  court  to 

affirm  the  judgment  can  only  be  maintained  upon  the 
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theory  that  the  appeal  had  been  perfected.  Therefore, 
the  rule  requiring  statutes  providing  for  appeals  to  be 
strictly  construed  against  the  appellant  has  no  applica- 
tion. The  appeal  in  this  case  having  been  properly  per- 
fected, appellee,  before  he  was  entitled  to  have  the  judg- 
ment affirmed,  or  the  appeal  dismissed,  for  failure  to  give 
the  required  notice,  must  show  his  right  to  such  a  judg- 
ment affirmatively,  and  ask  that  it  be  entered.  The  court 
cannot  act  sua  sponte.  The  failure  of  notice  must  be 
shown  by  affidavit,  unless  waived;  and  appellee  must,  in 
some  appropriate  way,  give  notice  to  the  court  of  his  in- 
tention to  take  advantage  of  the  statute.  If  he  proceeds 
without  doing  this,  his  right  is  thereby  waived.  Robert- 
son V,  (yReillyy  antey  p.  441.  He  must  also  indicate  to  the 
court  his  election  as  to  whether  he  will  have  the  appeal 
dismissed  or  the  judgment  affirmed.  In  the  case  of  Law 
V.  Nelsoriy  antey  p.  409,  the  action  of  the  court  was  based 
upon  a  written  motion  supported  by  affidavit;  and  the 
convenience  of  such  practice  is  apparent.  Until  appellee 
signifies  his  intention  to  avail  himself  of  the  statute  by 
filing  a  motion  or  affidavit,  or  in  some  way  invoking  ac- 
tion of  the  court  in  his  favor,  appellee  should  be  allowed 
to  serve  his  notice  of  appeal,  and  thereby  prevent  sum- 
mary action  of  the  court  against  him. 

By  the  terms  of  the  act,  appellee's  right  to  have  the 
appeal  dismissed  or  the  judgment  affirmed,  at  his  elec- 
tion, is  made  to  depend  upon  his  moving  in  the  matter 
before  the  notice  of  the  appeal  has  been  served  upon  him. 
The  appellant  is  not  only  given  five  days  in  which  to 
serve  such  notice,  but  he  may  do  so  at  any  time  before 
appellee  becomes  an  actor  and  signifies  his  intention  to 
claim  the  benefit  of  the  statute. 

The  written  notice  of  motion  provided  by  the  code  has, 
I  think,  always  been  construed  to  require  notice  simply 
of  the  time  set  for  the  hearing  of  the  motion;  and  appel- 
lee ought  not  to  be  allowed  to  cut  oflf  appellant's  right 
to  give  notice  of  the  appeal,  and  thereby  deprive  him  of 
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an  opportunity  to  have  his  case  tried  upon  its  merits,  by 
anything  short  of  an  application  or  notice  made  or  filed 
with  the  court.  No  good  reason  is  perceived  why  a  no- 
tice given  out  of  court,  by  appellee,  of  his  intention  to 
make  such  an  application  at  a  future  time,  should  oper- 
ate to  preclude  appellant  from  giving  notice  of  the  ap- 
peal, and  subject  him  to  the  penalty  of  the  statute. 

By  permitting  appellants  to  give  the  notice  of  appeal 
at  any  time  before  steps  have  been  actually  instituted 
in  the  district  court  for  the  purpose  of  having  the  appeal 
dismissed  or  the  judgment  affirmed,  full  force  and  effect 
is  given  to  the  statute. 

In  this  state  county  judges  are  not  required  to  be 
learned  in  the  law.  In  fact,  these  offices  are  not  infre- 
quently filled  by  those  who  have  never  been  admitted  to 
the  bar,  and  no  strained  construction  should  be  placed 
upon  the  statute  that  will  result  in  preventing  a  review 
by  appellate  courts  of  the  mei'its  of  cases  determined  be- 
fore these  tribunals. 

The  conclusion  reached  by  the  majority  of  the  court, 

in  my  judgment,  is  not  warranted  by  the  language  of 

the  act,  and  ought  not  to  be  upheld. 

Affirmed. 

"14    461 
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Hunt  et  al.  v.  Eureka  Gulch  Mining  Co.  ao  % 

1.  Plbadino  ~  The  Chasacteb  and  Object  of  an  AcnoN  Deter- 

lONBD  BY  THE  COMPLAINT. ~  The  allegations  of  a  complaint  deter- 
mine the  character  and  object  of  an  action,  and  the  plaintiff  can- 
not be  permitted,  after  the  trial  of  a  cause,  to  assume  a  wholly 
different  object  as  the  purpose  of  the  action. 

2.  An  Action  in  Support  of  an  Advbbbe  Claim  Not  Maintainable 

Unless  the  Adverse  Be  Filed  Within  the  Sixrr  Days  of 
Pubucation.—  When  an  application  is  filed  in  a  United  States 
land-office  for  a  patent  to  mining  premises,  and  notice  of  the  ap- 
plication is  published  as  required  by  the  United  States  Statutes,  a 
suit  to  contest  the  rights  of  the  applicant  cannot  be  maintained 
under  section  267  of  the  Civil  Code,  unless  the  plaintiff  shall  have 
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filed  his  adverse  claim  to  the  premises  in  said  land-office,  as  pro- 
vided by  section  2826,  Revised  Statutes  of  the  United  States,  within 
the  sixty  days  of  publication  required  to  be  made  by  the  register, 
upon  filing  the  application  for  patent.  Such  action  cannot  be 
maintained  when  the  adverse  claim  is  not  filed  until  sixty-two 
days  after  the  commencement  of  the  publication. 

Appeal  from  District  Court  of  San  Juan  County. 

CrvTL  Code,  section  257,  provides  that  an  action  may  be 
brought  by  any  person  in  possession  of  real  property 
against  any  person  who  claims  an  estate  or  interest 
therein  adverse  to  him  for  the  purpose  of  determining 
such  adverse  claim  or  estate. 

Eevised  Statutes  of  the  United  States,  section  2326, 
provides  that,  where  an  adverse  claim  to  the  issuance  of 
a  patent  for  mining  lands  is  filed  during  the  period  of 
publication  of  notice  of  application  for  the  patent,  all 
proceedings  shall  be  stayed  until  the  controversy  is  set- 
tled by  a  court  of  competent  jurisdiction. 

Messrs.  Hudson  &  Slathaker,  for  appellants. 

Messrs.  Montague  &  FrrcH  and  Samuel  Slessenoer, 
for  appellee. 

EiCHMOND,  C.  By  the  record  in  this  case  it  appears 
that  the  appellee,  defendant  below,  on  the  26th  day  of 
October,  1885,  filed  its  application  for  a  United  States 
patent  for  a  certain  mining  claim,  particularly  described 
in  the  complaint,  called  "No  Name  Lode,"  under  the 
provisions  of  sections  2325,  2326,  Bevised  Statutes  of  the 
United  States;  that  notice  of  the  application,  by  direc- 
tion of  the  register  and  receiver  of  the  United  States 
land-office  at  Durango,  Colorado,  was  published  in  the 
Animas  Forks  Pioneer,  and  that  the  notice  first  ap- 
peared in  the  issue  of  said  newspaper  on  the  31st  day  of 
October,  1885,  and  appeared  in  each  and  every  weekly 
issue  of  said  newspaper  thereafter,  up  to  and  including 
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the  2d  day  of  January,  1886;  that  on  the  Ist  day  of  Jan- 
uary, 1886,  appellants,  E.  W.  Hunt  and  Thomas  Doyle, 
plaintiffs  below,  filed  their  adverse  to  the  application  of 
appellee  for  a  patent,  and  thereafter,  on  the  27th  day  of 
January,  1886,  instituted  this  action  to  support  such  ad- 
verse filing. 

The  cause  was  tried  to  the  court,  and  the  court  found 
that  the  adverse  claim  was  not  filed  within  the  time  al- 
lowed by  law  for  filing  adverse  claims,  and  therefore  dis- 
missed the  action,  at  plaintiffs'  cost.  To  reverse  this 
action  this  appeal  is  prosecuted. 

The  question  for  our  determination  is,  did  the  plaint- 
iffs file  their  adverse  claim  within  the  time  allowed  by 
law?  if  not,  can  they  maintain  their  action?  In  the  brief 
and  argument  appellants  take  the  position  that,  whether 
an  adverse  claim  be  filed  in  the  land-office  or  not,  still 
they  are  entitled  to  maintain  their  suit  under  section  257 
of  the  Civil  Code.  The  complaint  in  this  case  clearly 
shows  the  cause  of  action  which  the  pleader  intended  to 
state.  No  one  can  read  it  and  fail  to  conclude  that  the 
suit  was  brought  upon  an  adverse  filing,  to  contest  de- 
fendant's application  for  patent  to  the  premises  in  con- 
troversy, and  that  the  purpose  of  the  pleading  was  to  put 
in  issue  and  try  the  questions  which  by  section  2326, 
Revised  Statutes  of  the  United  States,  are  submitted  to 
courts  for  adjudication.  The  language  of  the  complaint 
is  that  they  '*  were  the  ownei-s  of  and  in  possession  of 
certain  mining  premises  situate,  lying  and  being  in  Eu- 
reka mining  district  in  the  county  of  San  Juan,  Colo- 
rado; *  *  *  that  the  said  premises  comprise  all  of 
that  certain  lode  mining  claim  that  is  known  and  re- 
corded as  the  '  Nameless  Lode; '  that  the  defendant  claims 
an  estate  or  interest  in  and  to  said  premises,  and  all 
thereof,  adverse  to  that  of  plaintiffs;  that  defendant  has 
made  application  at  the  United  States  land-office  at  Du- 
rango,  Colorado,  for  a  patent  for  all  of  said  premises, 
claiming  in  said  application  to  be  the  owner  of   said 
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premises  under  the  name  of  the  'No  Name  Lode;'  that 
the  application  for  the  patent  is  still  pending,  and  that 
the  plaintiffs  on  the  1st  day  of  January,  1886,  to  protect 
their  title  and  right  of  possession  in  and  to  said  premises, 
filed  in  the  United  States  land-ofiice  at  Durango,  Colo- 
rado, their  protest  and  advei-se  claim  against  the  issuing 
of  a  patent  for  said  premises  to  defendant  or  other  per- 
son; that  this  suit  is  begun  in  support  of  the  said  adverse 
claim  of  the  plaintiffs." 

The  above  is  all  of  the  complaint  necessary  for  us  to 
recite  to  indicate  unmistakably  the  purpose  and  object  of 
the  action.  To  permit  the  plaintiff,  after  the  trial  of  the 
cause,  to  assume  altogether  another  and  a  different  ob- 
ject, would  be  in  violation  of  every  rule  of  pleading. 
The  allegations  in  the  complaint  determine  the  character 
and  object  of  the  action.  Becker  v.  Pugh^  9  Colo.  589; 
Mining  Co,  v,  Kirtley,  12  Colo.  410. 

The  plaintiffs  having  elected  to  proceed  under  the  pro- 
visions of  the  section  above  referred  to,  the  next  and 
only  remaining  inquiry  is,  did  they  bring  themselves 
within  the  provisions  of  those  sections?  It  is  admitted 
by  the  complaint  and  in  the  argument  of  appellants  that 
the  appellee  made  its  application  for  the  patent  on  the 
26th  day  of  October,  1885,  and  that,  pursuant  to  the 
order  of  the  register  and  receiver  of  the  United  States 
land-oflBce,  notice  of  this  application  was  published  on 
the  31st  day  of  October,  1885,  and  that  the  appellants 
did  not  locate  the  claim  and  file  the  adverse  until  the  1st 
day  of  January,  1886. 

Section  2325  provides  that,  upon  filing  an  application 
for  a  patent  for  land,  the  register  of  the  land-oflBce  "  shall 
publish  a  notice  that  such  application  has  been  made,  for 
the  period  of  sixty  days,  in  a  newspaper  to  be  by  him 
designated  as  published  nearest  to  such  claim,  and  he 
shall  also  post  such  notice  in  his  oflfice  for  the  same  period 
of  time.  At  the  expiration  of  the  sixty  days  of  publica- 
tion the  claimant  shall  file  his  aflftdavit  showing  that  the 
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plat  and  notice  have  been  posted  in  a  conspicuous  place 
on  the  claim  during  such  period  of  publication.  If  no 
adverse  claim  shall  have  been  filed  with  the  register  and 
the  receiver  of  the  proper  land-office,  at  the  expiration  of 
the  sixty  days  of  publication  it  shall  be  assumed  that  the 
applicant  is  entitled  to  a  patent  upon  the  payment  to  the 
proper  officer  of  $5  per  acre,  and  that  no  adverse  claim 
exists,  and  thereafter  no  objection  from  third  parties  to 
the  issuance  of  the  patent  shall  be  heard,  except  it  be 
shown  that  the  applicant  has  failed  to  comply  with  the 
terms  of  this  chapter." 

In  Wight  v.  Dubois^  21  Fed.  Eep.  693,  Judge  Brewer, 
adopting  the  construction  of  these  provisions  announced 
by  Judge  Hallett  in  the  same  case,  sums  up  in  brief  his 
conclusions  (page  696),  as  follows:  "  (1)  The  government, 
as  a  land-owner,  offers  its  lands  for  sale  upon  certain 
prescribed  conditions,  compliance  with  which  is  a  matter 
of  settlement  between  the  owner  and  the  purchaser 
alone,  and  with  which  no  stranger  to  the  title  can  inter- 
fei-e.  (2)  Publication  of  notice  is  process  bringing  all  ad- 
verse claimants  into  court,  and,  if  no  adverse  claims  are 
presented,  it  is  conclusively  presumed  that  none  exist, 
and  that  no  third  parties  have  any  rights  or  equities  in  the 
land.  (3)  Thereafter  the  only  right  or  privilege  remaining 
to  any  third  parties  is  that  of  protest  or  objection  filed 
with  the  laud  department,  and  cognizable  only  there;  if 
sustained  by  the  department,  the  proceedings  had  by  the 
apphcant  are  set  aside;  if  overruled,  the  protestant  or 
objector  is  without  further  right  or  remedy." 

Accepting  the  above  conclusions  of  the  learned  judge 
as  being  the  correct  interpretation  of  the  statute,  it  fol- 
lows that,  unless  the  appellants  have  brought  themselves 
within  the  provisions  of  the  law  by  filing  their  adverse 
claim  within  the  sixty  days  provided  for  the  publication 
of  notice,  the  action  of  the  court  in  dismissing  the  com- 
plaint must  be  sustained. 

It  is  contended  by  appellants  that  because  this  notice 
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was  published  first  on  the  31st  day  of  October,  1886,  and 
last  on  the  2d  day  of  January,  1886,  and  their  adverse 
claim  was  filed  on  January  1, 1886,  the  adverse  was  duly 
filed  within  the  period  of  time  prescribed  by  law.  In 
other  words,  appellants  claim  that  they  have  sixty -two 
days  within  which  to  file  their  adverse.  This  very  ques- 
tion has  received  the  consideration  of  the  honorable  sec- 
retary of  the  interior  in  Miner  v.  MaiTtott,  10  Copps, 
Land  Own.  339.  He  held  that,  notwithstanding  the  fact 
that  the  regulations  of  the  department  require  ten  weekly 
publications  of  such  notice,  making  sixty-three  days  be- 
tween the  first  and  last  publication,  yet,  nevertheless, 
the  adverse  claim  must  be  filed  within  sixty  days,  as  pro- 
vided by  the  statute.  In  arriving  at  this  conclusion  the 
honorable  secretary  says  that  '*nine  issues  of  a  weekly 
paper  would  not  cover  the  required  period.  It  is  true 
that  the  tenth  insertion  carries  the  publication  three  days 
beyond  the  legally  required  sixty  days,  yet  for  the  pur- 
pose of  meeting  the  requirement  of  law  ten  insertions 
are  in  fact  necessary,  since  the  continuity  for  sixty  days 
can  be  preserved  only  by  the  tenth  publication,  which 
falls  on  the  sixty-third  day  after  the  first.  It  is  also  true 
that  the  applicant  cannot  proceed  to  complete  his  entry 
until  after  the  tenth  publication,  but  this  is  because  it  is 
essential  as  proof  of  sixty  days'  publication.  These  rea- 
sons do  not  apply  to  an  adverse  claimant,  and  his  acts 
are  not  controlled  thereby.  He  has  the  plain  letter  of 
the  law  for  his  guide.  His  course  is  clear  and  his  duty 
plain.  He  has  sixty  days,  on  any  one  of  which  he  may 
file  his  adverse  claim;  if  he  fails  to  file  within  the  sixty 
days  of  publication  prespribed  by  the  law,  he  is  barred. 
Before  either  party  can  recover  in  an  '  adverse '  mining 
suit  he  must  show  a  compliance  with  the  statutes,  state 
and  federal,  and  local  miners'  rules  and  regulations  re- 
lating to  the  location  of  mining  claims."  Becker  v, 
Pughy  supra. 
We  are  not  without  authority  in  our  own  court  to  sup- 
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port  the  conclusions  of  the  court  below.  In  Mining  Co. 
V.  Kirtleyy  supra,  this  court  held  that  "  an  allegation  in 
the  complaint,  in  an  action  for  the  recovery  of  posses- 
sion of  a  mining  clain,  that  the  action  is  brought  in  sup- 
port of  adverse  claims,  must  be  regarded  as  determining 
the  character  and  object  of  the  action,  viz.,  to  establish 
plaintiff's  right  to  possession  by  reason  of  a  valid  loca- 
tion thereof  under  the  adverse  claims  in  support  of 
which  the  action  is  brought,  and  to  stay  defendant's 
proceedings  under  his  application  for  a  patent  until  the 
plaintiff's  right  under  his  adverse  claims  may  be  adjudi- 
cated. *  *  *  It  therefore  becomes  a  material  ques- 
tion whether  the  requirements  of  the  statute  in  relation 
to  filing  such  claims  have  been  complied  with,"  and  an 
allegation  in  the  answer  that  defendant's  right  to  a  pat- 
ent was  not  adversed  by  a  claim  under  which  plaintiff 
claims  the  right  of  possession  of  the  premises  in  contro- 
versy presents  a  good  defense.  Quoting  further  from 
this  opinion,  at  page  415,  after  citing  the  statute,  the 
court  says:  '^By  these  provisions  of  the  statute,  the  fil- 
ing of  an  adverse  claim  is  made  the  first  step  to  be  taken 
in  proceedings  for  determining  the  right  of  possession 
and  title  under  a  valid  location  for  the  purpose  of  estab- 
lishing the  right  to  a  patent,  and  upon  taking  this  step 
the  issuance  of  a  patent  is  stayed  until  such  right  has 
been  determined,  or  has  been  waived  by  the  party  filing 
such  adverse  claim.  That  a  party  who  commences  an 
action  under  the  statute  to  determine  such  right  of  pos- 
session must  stand  or  fall  by  the  rights  which  he  has 
asserted  in  his  adverse  claim  seems  evident  from  the 
requirement  of  the  statute  that  the  nature,  boundaries 
and  extent  of  such  adverse  claim  must  be  shown  by  the 
adverse  claim  filed." 

In  the  Eureka  Case,  4  Sawy.  302,  Justice  Field  uses 
this  language:  *' When  one  is  seeking  a  patent  for  his 
mining  location,  and  gives  proper  notice  of  the  fact  as 
therein  prescribed,  any  other  claimant  of  an  unpatented 
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location  objecting  to  the  patent  of  the  claim,  either  on 
account  of  its  extent  or  form,  or  because  of  asserted 
prior  location,  must  come  forward  with  his  objections, 
and  present  them,  or  he  will  afterwards  be  precluded  from 
objecting  to  the  issue  of  the  patent." 

Appellants  cite  in  support  of  their  position  Decker  v. 
MyleSy  4  Colo.  558.  The  conclusion  of  the  court  in  that 
case  was  based  upon  a  section  of  law  which  required  a 
notice  to  be  published  once  a  week  for  three  consecutive 
weeks;  consequently  it  is  not  in  point.  Other  cases  cited 
are  not  upon  similar  provisions;  therefore  do  not  apply. 
The  number  of  publications  is  not  provided  for  by  the 
provisions  of  the  United  States  law.  By  no  system  of 
computation  can  we  arrive  at  any  other  conclusion  than 
that  the  full  time  required  by  the  statute  had  expired 
before  plaintiffs  adverse  claim  was  fQed.  '*A  distinc- 
tion, however,  is  made  between  statutes  requiring  pub- 
lication for  a  certain  period  of  time  in  what  manner  soever 
such  period  is  denominated,  and  those  requiring  the  in- 
sertion of  the  notice  a  certain  number  of  times  in  a  news- 
paper, where  the  continuance  of  the  publication  will  be 
determined  by  the  number  of  regular  issues  within  a 
given  time."    Wade,  Notice,  §  1077. 

The  time  for  filing  an  adverse  can  no  more  be  extended 
than  can  be  the  time  for  commencing  action  after  filing 
such  adverse,  and  it  cannot  be  said  that  the  plat  and 
notice  required  to  be  posted  on  the  claim  must  remain  so 
posted  for  a  longer  period  than  sixty  days.  The  pubUca- 
tion  is  made  by  posting  a  notice  in  the  ofiice  of  the  reg- 
ister and  receiver,  upon  the  claim,  and  publishing  in  a 
newspaper  for  the  period  of  sixty  days.  Failure  to  do 
either  would  not  be  a  compliance  with  the  statute,  but, 
as  in  this  case,  doing  all  in  the  manner  directed  will  de- 
feat an  adverse  claimant  who  fails  to  file  the  adverse 
within  the  period  of  sixty  days.  Our  conclusion,  there- 
fore, is  that,  the  plaintiffs  having  failed  to  file  their  ad- 
verse in  the  United  States  land-office  within  the  time 
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prescribed  by  the  statute,  the  court  was  justified  in  dis- 
missing the  complaint. 
The  judgment  should  be  aflfirmed. 

Pattison  and  Beed,  CO.,  concur. 

Per  Curiam.    For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  is  afGo-med. 

Affirmed. 

Hayt,  J.,  having  presided  at  the  trial  below,  did  not 
participate  in  this  decision. 


GULDAGER  V.   ROCKWELL. 

1.  Peacticb  IN  Civil  Cases  —  Compulsory  NonsuAb  in  JuryTbials. 

In  a  case  tried  to  a  jury  the  court  may,  on  motion  of  defendant, 
enter  a  judgment  of  nonsuit  when  the  plaintiff  fails  to  introduce 
sufficient  evidence  to  warrant  a  finding  and  judgment  in  his  favor. 

2.  Action  fob  Damages  for  Causing  Death  of  Husband  —  Plea  of 

Accord  and  Satisfaction. —  Li  a  suit  by  a  widow  for  damages 
for  causing  the  death  of  her  husband,  defendant,  having  pleaded 
accord  and  satisfaction,  produced  a  paper  signed  by  the  parties, 
which,  after  reciting  that  defendant  had  bought  certain  horses  and 
mules  of  plaintiff,  surrendered  certain  notes  of  her  deceased  hus- 
band, and  paid  her  certain  moneys,  states  that  these  are  *'  in  full 
demands  of  every  name  and  nature  whatsoever  from  one  party  to' 
the  other."  Plaintiff  testified  that  at  the  time  of  signing  the 
paper  she  knew  she  had  a  claim  on  account  of  tho  death  of  her 
husband,  and  intended  to  bring  suit  upon  it,  but  did  not  mention  it 
then  because  she  did  not  want  to.  The  court  properly  directed  a 
verdict  for  the  defendant. 

Error  to  District  Court  of  Arapahoe  County. 

Mr.  F.  A.  WILLLA.MS,  for  plaintiff  in  error. 

Mr.  L.  C.  EocKWELL,  pro  se. 

Richmond,  0.    In  this  action  plaintiff  in  error  seeks 
to  recover  from  defendant  in  error  damages  for  negli- 
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gence,  resulting  in  the  death  of  her  husband  while  in 
the  employ  of  the  defendant  in  error.  The  complaint, 
as  amended,  contains  the  usual  and  necessary  aver- 
ments, to  which  the  defendant  in  error  answers,  setting 
up  three  defenses:  First.  A  general  denial.  Second. 
Contributory  negligence.  Third.  Accord  and  satisfac- 
tion. The  second  and  third  defenses  are  specifically  de- 
nied in  the  reply  of  plaintiff  in  error. 

The  cause  was  tried  to  a  jury,  and  after  all  the  evi- 
dence had  been  submitted  on  the  part  of  both  plaintiff 
and  defendant  the  court  instructed  the  jury  that  they 
should  find  for  the  defendant. 

The  main,  and  indeed  the  only,  contention  of  plaintiff 
in  error  necessary  for  us  to  consider  is  whether  the  court 
erred  in  instructing  the  jury  to  return  a  verdict  in  favor 
of  defendant.     • 

It  appears  that  plaintiff  in  error's  husband  received  the 
injury  which  resulted  in  death,  and  for  which  she  seeks 
to  recover  damages,  on  the  8th  day  of  January,  1883, 
and  that  this  action  was  not  instituted  until  the  1st  day 
of  June,  1886.  In  the  trial  of  this  cause,  and  in  support 
of  the  defense  of  accord  and  satisfaction,  the  defendant 
introduced  the  following  instrument  of  writing:  "This 
is  to  certify  that  Mrs.  Andrew  Guldager  and  L.  C.  Rock- 
well have  this  26th  day  of  April,  inst.,  had  a  full  and 
final  settlement,  in  which  said  Rockwell  takes  the  mules 
and  horses  at  $350  cash,  and  surrenders  to  Mrs.  Guldager 
two  notes  of  Andrew  Guldager,  one  for  $300,  dated  March 
28,  1881,  due  on  or  before  one  year  after  date,  and  an- 
other note  due  March  28,  1882,  for  $30,  due  on  demand, 
which  notes  and  interest  amounted,  on  the  28th  of 
March,  1883,  to  $363,  and  Rockwell  has  also  paid  her 
two  hundred  and  eighty-seven  dollars  and  thirty-four 
one-hundredths  ($287.34)  cash,  which  is  in  full  demands 
of  every  name  and  nature  whatsoever  from  one  party  to 
the  other.  April  26,  1883.  L.  C.  Rockwelu  Mary 
Guldager." 
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Mrs.  Guldager,  in  rebuttal,  testifies:  "I  made  no  claim 
of  Rockwell  on  account  of  the  death  of  my  husband. 
Did  not  mention  it,  because  I  did  not  want  to.  Did  not 
consult  anybody  in  regard  to  it  until  I  returned  to  Den- 
ver. I  knew  all  the  time  that  I  had  a  claim  against  him, 
and  when  I  made  this  settlement,  and  signed  the  receipt, 
I  expected  to  bring  this  suit.  I  did  not  say  anything  to 
Rockwell  about  it." 

The  action  of  the  court  was  based  upon  the  fact  that 
plaintiff  in  error  admitted  that  when  she  signed  the  re- 
ceipt she  had  full  knowledge  of  the  demand  sued  upon, 
and  at  the  time  of  the  execution  of  the  written  instru- 
ment for  settlement  she  said  nothing  about  it,  and  in- 
tended to  bring  this  action.  The  plaintiff  in  error  insists 
that  it  was  the  duty  of  the  court  to  submit  the  cause  of 
action  to  the  jury,  and  contends  that,  where  there  is  any 
evidence  m  support  of  a  fact  in  issue,  it  must  be  sub- 
mitted to  the  jury. 

We  cannot  agree  with  this  position.  It  is  the  peculiar 
province  of  the  court  to  determine  all  questions  of  law 
arising  before  it,  and  the  undoubted  right  of  the  jury  to 
find  all  matters  of  fact  when  evidence  legally  sufficient 
for  that  purpose  is  submitted  for  their  consideration,  and 
the  legal  sufficiency  is  a  question  of  law,  of  which  the 
court  is  the  exclusive  judge.  It  is  true  authorities  can 
be  cited  in  support  of  the  doctrine  that  where  there  is 
any  evidence,  however  slight,  tending  to  support  a  ma- 
terial issue,  the  case  must  go  to  the  jury,  since  they  are 
the  exclusive  judges  of  the  weight  of  the  evidence.  This 
doctrine,  however,  is  denied  in  all  the  courts  of  England, 
as  well  as  in  the  American  federal  courts  and  in  many  of 
the  courts  of  the  American  states.  In  2  Thomp.  Trials, 
§2249,  the  author  says:  "The  old  rule  is  likewise  ex- 
ploded in  several  of  the  states  whose  courts  are  now  in 
the  constant  habit  of  ordering  nonsuits  against  the  con- 
sent of  the  plaintiff,  of  giving  peremptory  instructions  to 
the  jury  to  find  for  one  party  or  the  other,  or  of  sustain- 
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ing  demurrers  to  the  evidence  in  cases  where  there  is 
confessedly  some  evidence  supporting  a  material  issue. 
*  *  *  Where  the  facts  are  undisputed  or  admitted, 
the  only  questions  for  decisjpn  are  questions  of  law.  In 
such  a  case  it  only  remains  for  the  judge  to  apply  the 
law  to  the  facts,  and  to  decide  whether  they  constitute  a 
cause  of  action  or  defense.  But  where  the  facts  are  dis- 
puted and  the  evidence  in  respect  to  them  is  conflicting, 
such  is  not  the  case."    Id.  §  2262. 

**  The  day  has  gone  by  when  courts  will  refuse  to  enter 
a  judgment  of  nonsuit  upon  motion  of  defendant,  when 
the  plaintiff  has  failed  to  introduce  suflScient  evidence  in 
a  case,  tried  by  a  jury,  to  support  a  verdict  for  the 
plaintiff,  and  in  a  case  tried  to  the  court  to  warrant  a 
finding  and  judgment  in  favor  of  the  plaintiff."  Tripp 
V.  Fiskey  4  Colo.  25;  Behrensv.  Railway  Co.  5  Colo.  400; 
Schwenke  v.  Railroad  Co.  12  Colo.  341. 
yf  It  is  proper  for  the  court  to  grant  a  nonsuit,  or  direct 
a  verdict  for  the  defendant,  where  the  issues  involved  in 
an  action  are  negligence  on  part  of  the  defendant,  and 
contributory  negligence  on  part  of  the  plaintiff,  when 
the  evidence,  considered  in  its  most  favorable  light  in 
behalf  of  the  plaintiff,  does  not  tend  to  show  the  defend- 
ant guilty  of  the  negligence  alleged  against  him,  or  when 
the  evidence,  thus  considered,  shows  the  plaintiff  guilty 
of  negligence  which  contributed  to  the  alleged  injury, 
and  without  which  it  would  not  have  happened.  Lord 
V.  Refining  Co.  12  Colo.  390. 

In  this  case  the  plaintiff  in  error  admitted  that  she 
knew  she  had  a  right  of  action  against  defendant  in 
error;  that  she  intended  at  some  subsequent  period  to 
bring  suit  against  him.  Nevertheless,  in  the  face  of  this 
knowledge,  she  made  a  settlement  with  the  defendant  in 
error,  and  signed  the  paper  above  recited,  in  which  she 
admits  the  receipt  of  $287.34  cash  in  full  of  demands  of 
every  name  and  nature  whatsoever  due  from  the  defend- 
ant to  her.    The  terms  of  the  contract  of  settlement, 
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taken  by  themselves,  are  susceptible  of  no  other  construc- 
tion than  that  every  claim  which  she  and  the  defendant 
were  cognizant  of  at  the  time  of  the  settlement  was  fully 
and  completely  passed  upon  and  settled  on  the  26th  day 
of  April,  1883,  from  which  date,  until  the  institution  of 
this  action,  she  never  mentioned  the  fact  that  she  had  a 
claim  against  the  defendant  in  error;  never  gave  him 
any  opportunity  of  settling  such  claim;  and,  indeed,  so 
far  as  the  record  discloses,  never,  directly  or  indirectly, 
intimated  that  she  had  this  right  of  action,  or  that  she 
had  intended  to  commence  this  suit. 

Treating  this  paper  as  a  receipt,  there  can  be  no  doubt 
that  the  plaintiff  in  error  was  at  liberty  to  introduce 
evidence  to  show  that  she  had  signed  it  through  mistake, 
or  that  it  was  obtained  by  fraud  or  misrepresentations  on 
the  part  of  the  defendant  in  error.  Although  a  written 
receipt  may  be  contradicted,  yet  all  the  authorities  ac- 
knowledge that  it  is  evidence  of  the  highest  and  most 
satisfactory  character,  and  to  do  away  with  its  force  the 
testimony  should  be  convincing,  and  not  left  to  mere  im- 
pressions, and  the  burden  of  proof  rests  on  the  party 
attempting  the  explanation.  This  the  plaintiff  wholly 
failed  to  do.  The  term  **all  demands  "  is  recognized  in 
the  books  as  being  one  of  the  most  comprehensive  that 
can  be  used.  It  may,  it  is  true,  be  limited  by  other  parts 
of  the  contract  in  which  it  is  used.  **But  proving  exist- 
ing facts  to  aid  interpretation  is  a  different  thing  from 
proving  mental  intentions  of  parties."  Henry  v.  Henrys 
11  Ind.  236. 

A  careful  examination  of  the  entire  record  in  this  case 
fails  to  disclose  any  claim  on  the  part  of  plaintiff  in  error 
that  she  accepted  the  paper  through  mistake,  or  upon 
misrepresentations  made  by  the  defendant  in  error,  or 
that  any  fraud  was  practiced  upon  her.  On  the  contrary, 
she  asserts  that  she  knew  what  she  was  doing.  To  de- 
stroy the  effect  of  a  receipt,  such  circumstances  may  be 
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shown  at  law  as  would  lead  a  court  of  equity  to  set  asid^? 
a  contract;  such  as  fraud,  mistake  or  surprise.  A  receipt 
executed  with  a  full  knowledge  of  all  the  circumstances, 
and  without  mistake  or  surprise  on  the  one  part,  or 
fraud  or  imposition  on  the  other,  is  a  good  defense  to  a 
claim.  Fuller  v.  Crittenden^  23  Am.  Dec.  364;  Bonnell 
V,  Chamberliriy  26  Conn.  487. 

PlaintifTs  conduct  in  accepting  money  paid  at  the  time, 
taking  up  the  notes  of  her  husband,  surrendering  the 
.property,  and  executing  the  release  in  full  of  all  de- 
mands, and  accepting  a  release  from  the  defendant  in 
error  in  full  of  all  demands  against  her  and  the  estate  of 
her  husband,  amounts  to  something  more  than  an  exe- 
cution of  a  mere  receipt.  It  is  a  contract  executed  upon 
due  consideration.  Plaintiff  in  error  executed  this  agree- 
ment with  full  knowledge  of  the  facts.  The  inference  ia 
fair  that,  when  the  paper  was  signed,  she  knew  that  de- 
fendant understood  the  transaction  to  be  a  complete  set- 
tlement and  discharge  of  all  matters  of  difference  which 
existed  between  them.  It  is  true  that  the  claim  for 
damages  sought  to  be  enforced  in  this  action  was  not 
mentioned  by  the  parties.  And  it  is  contended  that  the 
minds  of  the  parties  never  met,  so  far  as  this  particular 
demand  is  concerned.  Plaintiff,  however,  executed  an 
instrument  which  declared  that  the  parties  had  had  a  full 
and  final  settlement,  and  acknowledged  the  receipt  of  a 
sum  of  money  in  full  of  all  demands  whatsoever.  Tlio 
money  was  paid  by  defendant  pursuant  to  the  settle- 
ment, of  which  the  written  instrument  was  the  evidence, 
and  in  compliance  with  its  terms.  It  was  received  by 
plaintiff  as  the  performance,  on  the  part  of  defendant,  of 
a  contract  which  he  understood  to  be  a  final  discharge 
and  satisfaction  of  all  demands.  Defendant  understood 
the  contract  just  as  it  reads.  Plaintiff  must  be  deemed 
to  have  understood  its  tenor  and  legal  effect.  Having 
contracted  to  settle  all  demands,  the  contract  having  been 


Digitized  by  VjOOQIC 


1S90.]  GULDAGER  V.  EOCKWELL.  465 

fully  executed,  she  cannot  now  be  heard  to  say  that  she 
did  not  settle  all  demands,  but  that,  on  the  contrary,  she 
reserved  the  particular  demand  in  question. 

It  is  stated  in  2  Greenl.  Ev.  §  28a,  in  the  following 
language:  '*  The  facts  in  respect  to  the  arrangement  or 
accord  between  the  parties  being  ascertained,  their  effect 
is  purely  a  question  of  law,  and  is  not  to  be  submitted 
to  the  jury.  Thus,  where  A.  and  B.,  having  mutual 
causes  of  action  in  tort,  and  meeting  for  the  purpose  of 
adjusting  the  demands  of  B.  only,  it  was  insisted  by  the 
latter  that  A.  should  pay  him  therefor  a  sum  of  money, 
and  give  him  a  receipt  in  full  of  all  demands,  which  was 
accordingly  done,  but  nothing  was  said  about  A.'s  cause 
of  action,  it  was  held  that  this  was  a  good  accord  and 
satisfaction  of  the  demand  of  A.  against  B."  Vedder  v. 
Vedder,  1  Denio,  257;  Donohue  v.  Woodbury^  6  Cush. 
148;  McDaniels  v.  President,  29  Vt.  230. 

The  paper  in  question  being  a  contract  entered  into  by 
plaintiff  deliberately,  and  with  full  knowledge  of  her 
rights,  being  sufficient  in  its  terms  to  comprehend  the 
claim  in  question,  having  been  entered  into  for  the  pur- 
pose of  settling  all  matters  of  difference,  and  being  so  fully 
understood  by  both  parties,  it  is  clear  that  its  effect  can- 
not be  avoided  except  upon  the  ground  of  fraud  or  mis- 
take. As  there  was  no  evidence  upon  which  either  fraud 
or  mistake  could  be  predicated,  the  court  below  properly 
held  that  the  contract  constituted  a  bar  to  the  action. 
The  judgment  should  be  affirmed. 

Pattison  and  Reed,  CO.,  concur. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  is  affirmed. 

Affirmed, 

Mr.  Justice  Elliott,  having  presided  at  the  trial  be- 
low, did  not  participate  in  this  decision. 
Vol.  XIV— 80 
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Martin  et  al.  v.  Bond. 

EZEMFTIONS  —  THB  STATUTK  APPLIES  TO  MERCHANTS  AND  SHOP- 
KEEPERS.—  SectioB  82,  chapter  6C,  of  the  General  Statutes,  which 
exempts  from  leTy  and  sale  on  execution  or  attachment  the  tools^ 
implements,  working  animals,  hooks  and  stock  in  trade,  not  ex> 
ceeding  $300  in  value,  of  any  mechanic,  miner  or  other  person  not 
being  the  head  of  a  family,  used  and  kept  for  the  purpose  of  car- 
rying on  his  trade  and  business,  covers  and  includes  the  stock  in 
trade  of  a  merchant  or  shop-keeper  kept  for  the  purpose  of  sale, 
to  the  extent  specified  in  the  statute,  the  same  as  the  property  of 
other  persons. 

Appeal  from  Pitkin  County  Court. 

Messrs.  Wilson  &  Stimson,  for  appellants. 

Pattison,  C.  In  this  case  it  appears  that  some  tioje 
prior  to  December  29,  1886,  the  appellants  instituted  an 
action  against  the  appellee,  in  which  they  caused  a  writ 
of  attachment  to  be  issued  and  levied  upon  her  property, 
which  consisted  of  a  stock  of  merchandise. 

Appellee  claimed  that  a  portion  of  the  property  levied 
upon  was  exempt  from  levy  and  sale.  In  support  of  her 
claim  she  filed  an  affidavit  in  which  she  stated  'Hhat  she 
is  not  the  head  of  a  family;  that  she  is  a  bona  fide  resi- 
dent of  the  state  of  Colorado,  resides  at  Aspen,  Pitkin 
county,  in  said  state,  and  is  engaged  in  business  in  said 
town  as  a  merchant,  dealing  in  confectionery,  produce, 
fruits,  poultry,  game,  bottled  liquors,  notions,  etc.;  that 
each  of  the  writs  of  attachment  issued  in  the  above- 
entitled  action  has  been  levied  upon  her  said  stock  of 
goods  and  store  furniture  and  fixtures." 

The  affidavit  further  states  that  certain  goods,  which 
are  particularly  mentioned,  **  constitute  a  part  of  depo- 
nent's said  stock  in  trade,  and  are  used  and  kept  by  de- 
ponent for  the  purpose  of  carrying  on  her  said  business; 
that  no  part  of  the  aniount  sued  for  in  either  of  said  ac- 
tions is  for  the  purchase  price  of  property  herein  speci- 
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fled,  or  any  part  thereof;  that  the  value  of  said  property 
does  not  exceed  the  sum  of  $300;  that  said  deponent 
claims  each  one  and  all  of  the  articles  hereinbefore  speci- 
fied as  exempt  from  levy  and  sale  under  said  writs  of 
attachment,  or  either  of  them;  that  the  plaintiffs  in  each 
of  said  actions  deny  that  said  property  is  exempt  from 
levy  and  sale  under  said  attachments.  Defendant  there- 
fore demands  a  trial  of  her  right  to  said  exemption." 

Upon  this  aifidavity  supplemented  by  a  stipulation  re- 
citing certain  facts,  the  trial  was  had,  and  resulted  in  a 
judgment  declaring  that  the  articles  of  merchandise 
mentioned  in  the.  aflSdavit  were  exempt  from  execution. 
It  was  agreed  and  stipulated  by  the  parties  that  at  the 
time  of  the  levy  of  the  attachment  appellee  was  engaged 
in  the  mercantile  business,  and  that  the  value  of  her  en- 
tire stock  of  goods  was  more  than  $300;  that  the  articles 
specified  in  her  affidavit  constituted  a  part  of  her  stock 
in  trade,  and  were  kept  by  her  for  the  purpose  of  carry- 
ing on  her  business,  and  were  of  the  value  of  $299.65, 
and  no  more.  It  was  further  agreed  that  appellee  claimed 
the  articles  mentioned  were  exempt  when  the  writs  were 
levied,  and  duly  demanded  their  return;  that  such  de- 
mand was  refused;  and  that  no  part  of  the  amount  sued 
for  was  for  purchase  money. 

The  question  presented  to  this  court  is  clearly  and  well 
defined.  Is  any  part  of  the  stock  in  trade  of  a  merchant, 
not  the  head  of  a  family,  kept  for  the  purpose  of  sale, 
exempt  from  execution?  The  question  involves  a  con- 
struction of  section  32  of  chapter  60  of  the  General 
Statutes  of  this  state,  i-elating  to  judgments  and  execu- 
tions. It  is  generally  held  by  courts  of  last  resort  that 
exemption  statutes  should  be  liberally  construed.  In 
Thomp.  Homesteads  &  Ex.  §  731,  the  author  says:  '*  As 
already  seen,  the  courts  are  united  in  the  conclusion  that 
statutes  of  this  kind  ought  to  be  liberally  construed,  so  as 
to  advance  the  intention  of  the  legislature.  From  this 
general  view  there  are  but  one  or  two  dissenting  voices, 
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among  which  may  be  named  the  supreme  court  of  Penn- 
sylvania and  the  early  supreme  court  of  Minnesota." 

The  liberal  policy  of  this  state  in  regard  to  exemption 
laws  is  indicated  by  the  organic  law.  Section  1  of  article 
18  of  the  constitution  expressly  declares  that  "  the  gen- 
eral assembly  shall  pass  liberal  homestead  and  exemption 
laws."  The  decisions  of  the  courts  should  be  in  harmony 
with  this  policy. 

In  the  discussion  of  this  case  it  is  unnecessary  to  recite 
all  of  \he  nine  subdivisions  of  the  section  mentioned.  It 
is  sufficient  to  say  that  by  them  liberal  provision  is  made 
for  all  heads  of  families;  that  they  apply  exclusively  to 
the  heads  of  families;  that  they  have  no  application 
whatever  to  a  debtor  who  is  not  the  head  of  a  family; 
and  that  the  sole  protection  of  a  citizen  of  the  latter  class 
is  to  be  found  in  the  following  proviso:  **  And  provided, 
also,  further,  that  the  tools,  implements,  working  ani- 
mals, books  and  stock  in  trade,  not  exceeding  $300  in 
value,  of  any  mechanic,  miner,  or  other  person,  not  being 
the  head  of  a  family,  used  and  kept  for  the  purpose  of 
carrying  on  his  trade  and  business,  shall  be  exempt  from 
levy  and  sale  on  any  execution  or  writ  of  attachment 
while  such  person  is  a  bona  fide  resident  of  this  state." 

The  intent  of  this  proviso  is  manifest.  By  it  the  be- 
neficent provisions  of  the  statute  are  extended  to  the 
debtors  of  the  class  mentioned.  The  sole  question  pre- 
sented is  whether  the  language  of  the  proviso  is  suffi- 
ciently comprehensive  to  include  debtors  who,  like  the 
appellee,  are  small  tradesmen  or  shop-keepers.  If  it  is 
not,  then  it  follows  that  the  statute  is  not  uniform  in  its 
application,  because  the  great  army  of  small  merchants 
in  the  state  would  be  entirely  without  protection,  and  no 
part  of  their  property  would  be  exempt  except  that 
specified  in  the  thirty-first  section  of  the  statute,  to  wit, 
"  their  necessary  wearing  apparel."  As  there  is  no  rea- 
son to  believe  it  to  have  been  the  intention  of  the  legis- 
lature to  discriminate  against  this  class  of  citizens,  it  is 
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clear  that  they  should  enjoy  the  advantages  of  the  stat- 
ute, unless  excluded  by  its  express  language,  or  by  nec- 
essary implication.  The  language  of  the  proviso  is  suf- 
ficiently comprehensive  to  include  merchants  and  trades- 
men. The  part  to  be  construed  reads  as  follows:  "  The 
tools,  implements,  working  animals,  books  and  stock  in 
trade,  not  exceeding  $300  in  value,  of  any  mechanic, 
miner  or  other  person,"  etc.  Appellants  insist  that  the 
words  "or  other  person"  are  limited  in  their  meaning 
by  the  specific  words  preceding,  to  wit,  **any  mechanic, 
miner,"  etc.  It  is  claimed  that  these  words  cannot  be 
construed  in  their  general  sense,  but  that  by  force  of  as- 
sociation with  the  specific  words  which  precede  them 
they  are  limited  to  debtors  who,  like  mechanics  or  miners, 
earn  a  livelihood  by  manual  labor  as  skilled  artisans.  If 
this  construction  should  prevail,  it  necessarily  follows 
that  the  words  ''stock  in  trade"  would  not  apply  to 
merchandise  which  is  bought  and  sold,  but  must  be  lim- 
ited to  the  material  which  the  mechanic  or  miner  may 
keep  for  the  purpose  of  manufacturing  or  carrying  on 
his  business.  In  aid  of  this  interpretation  of  the  statute 
the  familiar  rule  of  the  association  of  words  is  invoked, 
that  "  where  specific  terms  are  followed  by  general  terms 
the  general  is  restricted  to  a  sense  analogous  to  the  spe- 
cific;" the  rule  usually  expressed  by  the  words  ^^nosci- 
tur  a  sociis.^^  But  the  purpose  of  this  rule,  as  of  all  rules 
of  construction,  is  to  aid  in  discovering  and  defining  the 
intent  of  a  statute,  and  is  in  no  sense  arbitrary  in  its 
character.  It  must,  in  all  cases,  yield  to  the  higher 
principle  of  interpretation,  to  wit,  that  "statutes  must 
be  interpreted  according  to  the  intent  and  meaning,  and 
not  always  according  to  the  letter."  Potter's  Dwar.  St. 
144. 

In  End.  Interp.  §410,  it  is  said:  "The  general  object 
of  the  act  also  sometimes  requires  that  the  final  generic 
word  shall  not  be  restricted  in  meaning  by  its  predeces- 
sors.   The  rule,  in  general  requiring  the  opposite,  is 
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merely  an  aid  in  ascertaining  the  legislative  intent,  and, 
of  course,  does  not  warrant  the  court  in  confining  the 
operation  of  a  statute,  be  it  penal  or  otherwise,  within 
limits  narrower  than  those  intended  by  the  law-maker, 
nor  require  the  entire  rejection  of  general  terms,  but  is 
to  be  taken  and  applied  in  connection  with  other  prin- 
ciples of  statutory  construction,  e.  gr.,  that  the  declared 
intention  of  the  legislature  is  to  be  carried  into  effect." 

In  Harrington  v.  Smith,  28  Wis.  43,  these  principles 
are  stated  in  the  following  comprehensive  language: 
"  The  true  rule  for  the  construction  of  statutes  is  to  look 
to  the  whole  and  every  part  of  the  statute,  and  the  ap- 
parent intention  derived  from  the  whole,  to  the  subject- 
matter,  to  the  effects  and  consequences,  and  to  the  reason 
and  spirit  of  the  law;  and  thus  to  ascertain  the  true 
meaning  of  the  legislature,  though  the  meaning  so  ascer- 
tained may  sometimes  conflict  with  the  literal  sense  of 
the  words."  ^*  General  words  in  a  statute  must  i-eceive 
a  general  construction,  unless  there  be  something  in  it  to 
restrain  them,  or  if  there  be  no  express  exception." 

In  Woodworth  v.  State,  26  Ohio  St.  196,  Mcllvaine, 
0.  J.,  uses  the  following  language:  '*Now,  it  must  be 
remarked  that  the  rule  of  construction  referred  to  above 
can  be  used  only  as  an  aid  in  ascertaining  the  legislative 
intent,  and  not  for  the  pui-pose  of  confining  the  operation 
of  a  statute  within  limits  narrower  than  those  intended 
by  the  law- maker.  It  affords  a  mere  suggestion  to  the 
judicial  mind  that,  where  it  clearly  appears  that  the  law- 
maker was  thinking  of  a  particular  class  of  persons  or 
objects,  his  words  of  more  general  description  may  not 
have  been  intended  to  embrace  those  not  within  the 
class.  The  suggestion  is  one  of  common  sense.  Other 
rules  of  construction  are,  however,  equally  potent,  espe- 
cially the  primary  rule,  which  suggests  that  the  intent 
of  the  legislature  is  to  be  found  in  the  ordinary  meaning 
of  the  words  of  the  statute."  Tynan^  Adm%  v.  Walker^ 
35  Gal.  684. 
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To  discover  land  give  effect  to  the  intention  of  tbe 
legislature,  the  statute  should  be  read  in  the  light  of 
these  principles.  If  so  read,  the  intention  that  its  pro- 
visions should  be  uniform  in  their  application  seems  cleat 
and  unmistakable.  All  the  subdivisions  of  the  section 
cited,  except  the  seventh,  make  provision  for  the  heads 
of  families,  without  reference  to  the  trade  or  business  in 
which  they  may  be  engaged.  The  sixth  reads  as  follows: 
^*The  tools  and  implements,  or  stock  in  trade,  of  any 
mechanic,  miner  or  other  person,  used  and  kept  for  the 
purpose  of  carrying  on  his  trade  or  business,  not  exceed- 
ing $200  in  value."  This  provision,  by  a  rigid  applica- 
tion of  the  rule  of  noscitur  a  socitSy  might  be  limited  in 
its  effect  to  persons  exercising  some  particular  trade.  But 
this  construction  would  not  be  in  harmony  with  the 
spirit  and  intent  of  the  legislature,  as  manifested  in  all 
the  other  subdivisions  of  the  section,  except  the  seventh, 
which  is  expressly  cojifined  to  professional  men.  These 
subdivisions  are  general  in  language,  and  apply  to  heads 
of  families,  without  reference  to  the  particular  trade, 
calling  or  business  which  they  may  follow.  The  mer- 
chant, if  the  head  of  a  family,  would  be  included. 

There  i^  nothing,  therefore,  in  the  general  scope  of  the 
section  which  sustains  appellants'  proposition  that  the 
proviso  relating  to  those  who  are  not  heads  of  families 
is  to  be  limited  to  any  particular  class  of  debtors.  Unless, 
therefore,  the  language  of  the  proviso  has  the  effect  of 
excluding  the  merchant,  he  must  be  held  to  be  included 
within  its  provisions,  That  its  language  cannot  have 
this  effect  is  clear.  The  articles  enumerated  are  practi- 
cally the  same  as  those  mentioned  in  the  other  subdivis- 
ions, except  the  furniture,  the  animals,  food,  supplies, 
etc.,  ordinarily  kept  by  the  head  of  a  family.  These 
.irticles  are  **  tools,  implements,  working  animals,  books 
and  stock  in  trade."  This  description  of  exempt  prop- 
erty is  quite  broad  enough  to  show  that  it  was  the  in- 
tention of  the  legislature  to  extend  to  this  class  of  debtors 
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the  same  protection  that  is  afforded  by  the  statute  to 
heads  of  families.  And  this  intention  is  manifested  as 
well  by  the  description  contained  in  the  proviso  of  the 
persons  who  are  declared  to  be  entitled  to  its  benefits  — 
•*  mechanics,  miners  or  other  persons."  That  these  gen- 
eral words  may  include  the  merchant  cannot  be  doubted, 
and,  inasmuch  as  the  entire  statute  reveals  an  intention 
on  the  part  of  the  legislature  to  protect  all  citizens  alike, 
effect  should  be  given  to  such  intention  by  extending  its 
provisions  to  the  shop-keeper  as  well  as  the  mechanic. 

In  the  case  of  Watsoji  v.  Lederer^  11  Colo.  577,  the  po- 
sition of  appellants  was  stated  by  Beck,  C.  J.,  in  the  fol- 
lowing language:  **  For  the  appellant  it  is  urged  that  the 
appellee  does  not  come  within  the  class  of  persons  herein 
specified,  for  the  reason  that  he  is  neither  a  mechanic 
nor  a  miner,  and  for  the  further  reason  that  the  words 
*  or  other  person '  limit  the  benefits  of  the  provision  to 
persons  of  like  business  as  those  named,  according  to  the 
maxim  noscitur  a  sociis,  which  excludes  the  plaintiff 
from  the  protection  of  the  statute,  its  language  not  being 
descriptive  of  the  business  in  which  he  was  engaged^ 
Appellant's  counsel  contends  that,  in  order  to  entitle  a 
person  to  exemption  under  the  designation  *  other  per- 
son,' he  must  follow  a  trade  or  business  of  the  same  class 
or  kind  as  a  mechanic  or  miner,  and  must  earn  his  liveli- 
hood by  his  manual  labor  as  a  skilled  artisan  or  handi- 
craftsman. We  are  of  the  opinion  that  the  statutory 
provision  in  question  is  not  capable  of  such  a  narrow 
construction,  and  therefore  cannot  adopt  it."  In  that 
case  it  was  held  that  **the  horse,  wagon  and  harness  of 
an  unmarried  man,  engaged  in  the  business  of  assaying 
and  sampling  ores  [and  necessarily  used  in  the  prosecu- 
tion of  his  business],  are  exempt  from  execution,  under 
the  proviso  at  the  end  of  General  Statutes,  section  32, 
page  602,  that  the  tools,  etc.,  of  a  mechanic,  miner  or 
other  person,  not  exceeding  $300  in  value,  shall  be  ex- 
empt from  levy  and  sale." 
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The  particular  question  here  presented  was  expressly 
excepted  in  the  case  cited.  The  court  said:  **It  appear- 
ing, then,  that  provision  is  made  in  the  several  subdivis- 
ions comprising  the  body  of  the  act  for  the  skilled  and 
the  unskilled,  the  learned  and  the  unlearned,  and  these 
several  subdivisions  being  grouped  together  in  a  single 
sentence  in  the  proviso,  the  application  thereto  of  the 
maxim  noscitur  a  sociis,  instead  of  limiting  its  provis- 
ions to  skilled  labor  only,  extends  them  to  the  members 
of  all  lawful  avocations  who  earn  their  livelihood  by 
their  own  exertions,  whether  manual  or  mental,  and  who 
necessarily  use,  in  the  due  prosecution  thereof,  specific 
articles  of  personal  property  of  like  character  with  those 
specified  in  the  statute.  This  does  not  include  articles  of 
merchandise;  and  no  opinion  is  now  expressed  concern- 
ing the  import  of  the  term  *  stock  in  trade '  as  used  in 
the  statute."  The  learned  judge  was  careful  not  to  ex- 
press an  opinion  as  to  '*  merchandise,"  and  equally  care- 
ful not  to  say  anything  which  might  tend  to  exclude  the 
** stock  in  trade"  of  a  merchant  from  the  operation  of 
the  statute  under  consideration. 

The  corresponding  provision  of  the  statute  of  Kansas 
is  as  follows:  "The  necessary  tools  and  implements  of 
any  mechanic,  miner,  or  other  person,  used  and  kept  for 
the  purpose  of  carrying  on  his  trade  or  business,  and,  in 
addition  thereto,  stock  in  trade,  not  exceeding  $i00  in 
value."    Gen.  St.  pp.  473,  474,  §  3. 

In  Bequillard  v.  Bartlett,  19  Kan.  382,  it  was  held  that 
**  this  provision  did  not  include  articles  of  merchandise 
bought  by  a  merchant  to  be  sold  again  on  speculation." 
But  in  the  same  case  it  was  held  that  watches  and  jewelry 
manufactured  by  a  watchmaker  and  jeweler,  whether 
manufactured  for  a  particular  customer  upon  special 
orders,  or  for  customei-s  generally,  and  for  sale  to  any 
person  who  might  wish  to  purchase,  whether  completed 
or  not  completed,  are  exempt  from  levy  and  sale.  It  is 
difficult  to  see  upon  what  principle  the  stock  of  the 


Digitized  by  VjOOQIC 


474  MARfriN  V.  BOSD.  [April  T., 

watchmaker,  who  manafactares  his  watches  for  sale,  is 
to  be  distinguished  from  that  of  the  jeweler,  who,  in  ad- 
dition to  the  manufacture  of  watches,  may  purchase 
them  and  keep  them  for  sale.  In  the  one  case,  the  watch 
made  by  the  watchmaker  for  sale  would  be  exempt  from 
execution,  while  the  watch  bought  by  him  for  sale  would 
not  be  exempt.  So  nice  a  distinction  is  hardly  consonant 
with  the  elementary  principle  of  construction  that  exemp- 
tion statutes  should  be  construed  liberally. 

The  question  was  directly  involved  in  the  case  of 
Orimes  v.  Byrne,  2  Minn.  72.  The  language  of  the  stat- 
ute of  that  state  is  the  same  as  that  of  Kansad.  It  was 
held  that  the  stock  of  a  merchant  was  not  exempt  from 
execution.  But  in  Wisconsin  a  different  construction 
prevails.  In  Wicker  v.  Comstock,  52  Wis.  316,  it  was 
held  that  ''the  statute  which  exempts  from  execution 
*the  tools  and-implements,  or  stock  in  trade,  of  any  me- 
chanic, miner  or  other  person,  used  or  kept  for  .the  pur- 
pose of  carrying  on  his  trade  or  business,  not  exceeding 
$200  in  value,'  held  to  apply  to  the  stock  of  goods  kept 
on  sale  by  a  merchant."  In  the  course  of  the  opinion 
Lyon,  J.,  says:  *' Looking  through  these  statutes,  we 
find  no  adequate  provision  in  favor  of  merchants  or  shop- 
keepers as  a  class,  unless  it  is  contained  in  the  statute 
under  consideration.  Their  little  stocks  in  trade  may  be 
as  indispensable  to  the  support  of  their  families  as  are 
the  tools  of  the  mechanic  or  miner,  the  press  and  types 
of  the  printer,  or  the  library  of  the  lawyer.  Why  should 
they  not  have  the  same  protection  as  the  others?  And, 
when  we  find  language  in  a  statute  which  may  fairly  be 
construed  as  giving  them  the  same  protection  extended 
to  other  classes  of  debtors,  why  should  not  that  construc- 
tion be  adopted? " 

There  is  no  reason  to  be  found,  either  in  the  letter  or 
the  spirit  of  the  statute,  or  in  the  general  policy  of  the 
law  of  this  state,  as  expressed  in  the  constitution,  why 
the  construction  which  prevails  in  Wisconsin  should  not 
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be  adopted  by  this  court,  and  the  statute  held  to  appl  j 
to  the  merchant  or  shop-keeper  as  well  as  the  mechanic. 
The  judgment  should  be  aflSrmed. 

We  concur:  Reed  and  Richmond,  CC.  , 

Per  Curiam.    For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  is  afi&rmed. 

Affirmed. 


Ayres  et  al.  v.  SmELDS. 

Appeal— Objections  Not  Raised  Below.— When  there  is  sufficient 
legal  evidence  to  support  the  judgment  it  cannot  be  disturbed 
upon  appeal  because  joint  and  several  demands  were  improperly 
commingled  at  the  trial,  no  objection  for  tliis  reason  having  been 
interposed. 

Appeal  from  La  Plata  County  Court. 

Mr.  D.  W.  Ayres,  for  appellants. 

Mr.  H.  Garbaniti,  for  appellee. 

Mr.  Justice  Hayt  delivered  the  opinion  of  the  court. 

In  the  month  of  March,  1883,  appellee  made  a  written 
lease  with  appellant  D.  W.  Ayres  of  a  certain  dairy- 
ranch,  with  fixtures,  belonging  to  appellee,  and  situate 
in  La  Plata  county,  in  this  state.  By  the  terms  of  this 
lease  the  said  D.  W.  Ayres  was  to  pay  the  sum  of  $50 
per  month  for  the  period  of  five  months  for  the  use  of 
said  property,  the  rent  to  be  paid  monthly  at  the  end  of 
each  month.  Ayres  went  into  possession  under  the 
lease  upon  the  1st  day  of  the  following  month  of  May, 
and  continued  to  hold  such  possession  until  some  time  in 
the  following  month  in  July,  at  which  time,  the  rent  not 
ha\ing  been  paid  as  per  the  terms  of  the  written  agree- 
ment. Shields  declared  the  lease  forfeited,  and  again 
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went  into  possession;  the  property  having  been  returned 
to  Shields  by  a  son  of  Ayres  during  the  absence  from  the 
ranch  of  the  latter. 

For  the  rent  for  the  months  of  May  and  June,  appel- 
lant executed  and  delivered  to  appellee  written  obliga- 
tions signed  by  himself  and  wife,  in  which  the  faithful 
carrying  out  of  the  agreements  of  said  lease  by  Shields 
was  expressly  made  a  condition  to  the  payment  thei-eof . 
One  of  these  instruments,  by  its  terms,  fell  due  upon  the 
last  day  of  May,  and  the  other  on  the  last  day  of  June, 
1883.  Upon  June  19th  appellants  paid  $10  upon  the 
first  of  these  instruments,  and  upon  July  3d  made  a  fur- 
ther payment  of  $14.  These  were  the  only  payments 
that  had  been  made  at  the  time  suit  was  brought.  Ap- 
pellee instituted  this  suit  for  the  balance  due  upon  these 
written  instruments,  also  including  in  his  demand  cer- 
tain other  sums  claimed  to  be  due  him  from  D.  W.  Ayres 
for  various  articles  which  he  claimed  to  have  furnished 
the  said  D.  W.  Ayres  at  the  latter's  special  instance  and 
request.  Defendants  claimed  a  breach  in  the  conditions 
of  the  lease  on  the  part  of  appellee,  and  damages  there- 
for. 

The  case  was  commenced  before  a  justice  of  the  peace.* 
The  trial  before  that  officer  resulting  in  a  verdict  for  ap- 
pellee, appellants  brought  the  case  into  the  county  court 
by  appeal.  A  jury  having  been  expressly  waived  in  the 
latter  court,  the  case  was  tried  to  the  court.  This  trial 
resulting  in  a  judgment  for  Shields  in  the  sum  of  $76, 
tlie  case  is  brought  here  by  appeal. 

Upon  the  trial  in  the  county  court  both  parties  were 
allowed,  without  objection,  to  introduce  testimony  con- 
cerning a  number  of  unsettled  transactions  l)etween 
them.  By  the  testimony  of  appellee,  it  was  shown  that 
D.  W.  Ayres  was  indebted  to  him  in  the  sum  of  $35  for 
ice,  $2,50  for  wagon  hire,  $8.64  for  milk  bottles,  $14  for 
a  butter- worker;  making  a  total  of  $60.14  for  those 
items,  in  addition  to  the  amount  claimed  to  be  due  upon 
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the  written  instruments,  which  were  also  introduced 
without  objection. 

On  the  part  of  appellants,  evidence  was  received  tend- 
ing to  show  that  appellee  had  not  complied  with  the 
terms  of  the  written  lease,  and  going  to  show  that  appel- 
lant had  been  greatly  damaged  by  such  failure,  all  of  which 
was  disputed  by  witnesses  called  by  appellee,  and  by 
appellee  himself,  who  was  sworn  as  a  witness  in  his  own 
behalf.  Upon  the  evidence  the  trial  court  rendered  judg- 
ment in  favor  of  appellee  for  the  sum  of  $76,  but  we  are 
not  advised  by  the  record,  and  have  no  means  of  ascer- 
taining, what  items  went  to  make  up  this  sum. 

Appellants  did  not  object  at  the  trial  to  the  commin- 
gling of  joint  and  several  demands,  and  do  not  do  so 
now.  All  the  evidence  offered  by  either  party  was  admit- 
ted without  objection;  and,  upon  the  record  presented, 
we  cannot  say  that  the  judgment  is  not  warranted  by  the 

evidence.    It  must  therefore  be  aflftrmed. 

Affirmed. 


Williams  et  al.  v.  Carpenter. 

Legal  and  Equitable  Remedies  —  Action  for  Delivery  op  Tftle 
Deeds. —  Where  the  principal  ground  of  relief  demanded  by  an  ac- 
tion is  the  delivery  of  title  deeds,  muniments  of  title,  or  other 
written  instruments,  the  value  of  which  cannot  with  reasonable 
certainty  be  estimated,  or  where  by  reason  of  the  insolvency  of  the 
defendants  an  action  at  law  would  not  afford  a  full,  adequate  and 
complete  remedy,  an  equitable  action  may  be  maintained. 

Illeqitimats  Defense  — One  Made  by  a  Party  Not  Entitled 
Thereto,  or  Made  After  Waiver  of  the  Objection  Relied 
ON, —  It  is  no  defense  to  an  action  for  the  delivery  of  title  deeds, 
after  payment  and  acceptance  of  the  purchase  money,  that  the 
contract  of  sale  was  not  in  writing,  and  was  therefore  void.  One 
to  whom  the  title  papers  have  been  intrusted  for  delivery  to  the 
purchaser  can  in  no  event  interpose  such  a  defense  to  the  action. 


M^ 
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Appeal  from  Superior  Court  of  Denver. 

This  suit  was  instituted  by  appellee  M.  B.  Carpenter, 
plaintiff,  against  appellants  Joseph  and  Anna  Williams 
and  one  Alfred  J.  Ware,  as  defendants.  The  gist  of  the 
complaint  is  that  Jerome  B.  Chaflfee,  having  acquired 
title  to  an  undivided  one- fourth  interest  in  and  to  certain 
mining  properties  in  this  state  through  the  foreclosure  of 
a  trust-deed  made  by  defendant  Ware,  to  secure  the  pay- 
ment of  his  note  of  $2,000  and  interest  to  appellant 
Joseph  Williams  and  two  others,  on  the  14th  of  July, 
1885,  agreed  to  sell  the  same  to  the  appellee  Carpenter, 
on  condition  that  he  paid  or  deposited  $2,500  to  the  credit 
of  said  Chaffee  in  the  First  National  Bank  of  Denver  on 
or  before  August  14, 1885;  that  said  Chaffee,  on  the  same 
day,  made  a  quitclaim  deed  of  the  premises  and  placed  it 
in  the  hands  of  his  attorney,  L.  B.  France,  instracting 
him  to  deliver  it,  together  with  Ware's  trust-deed  and 
note,  to  appellee,  upon  compliance  with  the  couditions  of 
payment;  that  appellee  made  the  deposit  of  $2,500  to  the 
credit  of  said  Chaffee  in  said  bank  upon  the  14th  day  of 
August,  1885,  and  that  afterwards  Chaffee  drew  out  the 
money  so  deposited,  and  appropriated  the  same  to  his 
own  use;  that  appeilant  received  from  said  bank  a  cer- 
tificate showing  such  deposit,  and  exhibited  the  same  to 
Fraqce,  and  demanded  the  deed  and  other  papers;  that 
France  refused  to  deliver  them  until  a  claim  made  by 
Williams  upon  Ware  should  be  settled,  and  thereupon 
appellee  agreed  with  the  defendant  Joseph  Williams  that 
the  deed  of  Chaffee  and  the  trust-deed  and  note  should 
be  turned  over  by  said  France  to  Joseph  Williams,  to  be 
held  by  the  latter  a  reasonable  time  to  enable  Williams 
to  effect  a  settlement  with  Ware  of  certain  controversies 
then  existing  between  them;  that  the  papers  were  de- 
livered by  France  to  Williams  in  pursuance  of  said  agree- 
ment, and  that  Williams  accepted  and  retained  the  same 
"upon  the  express  condition  that  the  same  should  be 
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turned  over  to  the  plaintiff  upon  the  payment  to  him, 
the  said  Williams,  of  his  claim  or  demand  upon  said 
Ware,  in  case  it  should  appear  that  the  said  Ware  was 
indebted  to  the  said  Williams."  It  is  also  averred  that 
neither  Williams  nor  Ware  have  made  any  effort  to 
effect  a  settlement,  although  often  requested  so  to  do  by 
appellee,  but  have  allowed  an  unreasonable  time  to  elapse 
since  the  notes  and  deeds  were  so  deposited  with  Will- 
iams without  any  attempt  at  such  settlement;  that  Ware 
w^as  not  at  the  time  of  said  deposit,  and  is  not  now,  in- 
debted to  Williams;  that  said  Williams  claims  that  the 
papers  are  now  held  by  the  defendant  Anna  WiUiaras, 
and  that  both  said  defendants  refuse  to  deliver  them  to 
plaintiff,  although  often  requested  so  to  do;  that  they, 
and  each  of  them,  are  insolvent  and  unable  to  respond  in 
damages  to  the  appellee  for  wrongfully  withholding  the 
delivery  of  the  papers;  and  that  Chaffee  has  died  since 
they  went  into  the  hands  of  Williams. 

The  defendant  Ware  made  default.  The  defendants 
Joseph  and  Anna  Williams  joined  in  an  answer,  deny- 
ing the  agreement  set  out  in  the  complaint,  and  alleging 
that  at  the  date  of  Ware's  note  appellants  Joseph  Will- 
iams, Charles  S.  Abbott  and  John  Sanderson  were  mining 
on  the  premises  under  a  license  from  Ware,  the  sole 
owner  of  the  properties,  and  that  Ware,  being  pressed 
for  money  to  save  the  same  from  a  forced  sale,  applied 
to  Williams  for  a  loan  of  $2,000,  offering  to  him  as  an 
inducement  one-fourth  of  the  proceeds  of  a  sale  of  the 
whole  property,  when  the  same  could  be  sold,  in  con- 
sideration of  which  Williams  loaned  the  $2,000,  taking 
Ware's  note  and  the  trust-deed  on  one- fourth  interest  in 
the  properties;  that  Williams  assigned  the  same  to 
Jerome  B,  Chaffee,  from  whom  he  had  borrowed  the 
$2,000,  as  his  security  for  the  money.  It  is  also  alleged 
that  Chaffee  held  the  title  derived  through  the  foreclos- 
ure for  the  benefit  of  Williams  in  accordance  with  the 
arrangement  made  with  Ware  at  the  time  of  the  loan, 
and  that  this  was  one  of  the  conditions  of  the  sale  by 
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Chaffee  to  appellee.  Defendants  further  aver  that  the 
payment  or  deposit  of  $2,500  and  the  settlement  of  said 
Williams'  claim  were  to  be  made  within  thirty  days  from 
the  14th  day  of  July,  1885,  and  that  the  quitclaim  deed 
of  Chaffee  was  left  with  his  attorney,  L.  B.  France,  to 
be  delivered  to  the  appellee  only  upon  condition  that  the 
payment  or  deposit  and  settlement  were  made  within 
said  thirty  days;  that  appellee  did  not  pay  or  deposit  the 
said  $2,500,  nor  settle  the  claim  of  said  Williams,  within 
the  thirty  days;  that  after  the  thirty  days  appellee  .de- 
manded the  deed  and  papers  of  France,  who  refused  to 
deliver  them,  for  the  reason  that  Williams'  claim  had 
not  been  satisfied;  that  thereafter  France,  with  the  con- 
sent of  appellee,  turned  the  papers  over  to  Williams  to 
be  held  by  him  as  his  own  security  for  the  satisfaction 
of  his  claim  under  the  arrangement  with  Ware;  that  his 
claim  has  not  been  satisfied  or  released;  and  that  the  ap- 
pellant Anna  Williams  holds  the  papers  as  a  marriage 
gift  from  Joseph  Williams  of  his  interest  in  the  prop- 
erties. 

Upon  these  issues  the  case  was  tried  to  the  court.  As 
the  result  of  such  trial  the  issues  were  found  in  favor  of 
appellee,  and  judgment  was  entered  accordingly,  requir- 
ing the  defendants  Joseph  and  Anna  Williams  to  imme- 
diately surrender  and  deliver  up  to  the  plaintiff  the  said 
deed  of  Chaffee  and  the  note  of  Ware  which  were  then 
in  the  possession  of  and  under  the  control  of  the  defend- 
ant Anna  Williams.  Judgment  was  also  given  the 
plaintiff  for  costs,  and  an  order  made  that  execution  issue 
therefor.  Appellants  bring  the  case  here  for  review  upon 
appeal. 

Mr.  J.  A.  Bentley,  for  appellants. 

Messrs.  M.  B.  Carpenter  and  C.  W.  Wright,  for  ap- 
pellee. 

Hayt,  J.  It  is  contended  by  appellants  that  if  upon 
the  facts  stated  in  the  complaint  appellee  is  entitled  to 
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any  relief  whatever,  it  is  not  the  relief  decreed  by  the 
court  below.  As  we  understand  his  position,  it  is  that  if 
appellee  is  entitled  to  the  deed  of  his  property,  his  action 
should  have  been  in  the  nature  of  replevin,  rather  than 
the  equitable  action  pursued  in  this  case.  Since  this 
case  was  decided  below  the  cause  of  Henderson  v.  JohnSy 
13  Colo.  280,  has  been  determined  by  this  court.  It  was 
there  held  that  the  remedy  at  law  which  defeats  an  ac- 
tion  in  equity  must  be  full,  adequate  and  complete,  and 
that  equity  will,  at  the  suit  of  persons  legally  entitled  to 
them,  decree  the  delivery  up  of  deeds  and  other  instru- 
ments in  writing,  since  damages  are  inadequate,  and  the 
legal  actions  for  the  recovery  of  possession  are  incomplete. 
In  the  case  at  bar  the  insolvency  of  each  of  the  de- 
fendants is  alleged  and  proved.  Under  our  practice,  an 
action  for  claim  and  delivery  is  substituted  for  the  com- 
mon-law action  of  replevin,  and  the  judgment  must  be 
for  the  return  of  the  property,  or,  in  the  alternative, 
for  the  value  thereof,  in  case  a  delivery  cannot  be  had. 
Under  the  circumstances  disclosed  in  this  case,  the  alter- 
native judgment  provided  for  by  statute  would  be  of  no 
avail  The  practice  in  equity  of  compelling  the  delivery 
to  the  lawful  owners  of  deeds  and  other  written  instru- 
ments of  title  rests  upon  sound  reason,  and  is  well  sup- 
ported by  authority.  1  Pom.  Eq.  Jur.  §  184  et  seq.j  and 
cases  cited.  In  section  185  the  writer  says:  "Where  the 
final  relief  is  substantially  a  recovery  of  chattels,  the 
jurisdiction  embraces  suits  to  compel  the  restoration  or 
delivery  of  possession  of  specific  chattels  of  such  a  pe- 
culiar, uncommon  or  unique  character  that  they  cannot 
be  replaced  by  means  of  money,  and  are  not  susceptible 
of  being  compensated  for  by  any  practicable  or  certain 
measure  of  damages,  and  in  respect  of  which  the  legal 
actions  of  replevin,  detinue  or  trover  do  not  furnish  a 
complete  remedy.  This  particular  exercise  of  the  juris- 
diction extends,  for  a  like  reason,  to  suits  to  compel  the 
delivery  of  deeds,  muniments  of  title,  and  other  written 
Vol.  XIV— 31 
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instruments,  the  value  of  which  cannot,  with  any  rea- 
sonable certainty,  be  estimated  in  money." 

If  plaintiff  has  shown  a  clear  right  to  the  deed  in  con- 
troverey,  we  think  his  right  of  recovery  cannot  be  de- 
feated, for  the  reason  that  he  has  resorted  to  an  action 
in  the  nature  of  a  suit  in  equity,  and  not  an  action  at 
law. 

This  brings  us  to  the  consideration  of  the  merits  of  the 
case.  The  court  below  found  that  the  allegations  of  the 
complaint  were  established  by  the  evidence,  and  that 
the  matters  set  up  by  way  of  defense  were  not  proven. 
These  findings  seem  to  be  fully  supported  by  the  evi- 
dence. It  is  said,  however,  that  the  agreement  between 
Carpenter  and  Chaffee  was  in  reference  to  an  interest  in 
lands,  and  therefore  void,  for  the  reason  that  it  was  not 
in  writing.  Under  the  circumstances,  this  is  a  matter 
of  no  consequence.  Chaffee,  the  only  party  entitled  to 
make  this  objection,  did  not  interpose  any  objection  to 
the  delivery  of  the  deed  for  this  reason,  and  the  only  ob- 
jection made  to  such  delivery  by  Mr.  France,  the  attor- 
ney and  agent  of  Mr.  Chaffee,  grew  out  of  the  claim 
advanced  by  Chaffee's  friend  Williams.  Whether  or  not 
France  should  have  refused  to  deliver  the  deed  for  this 
reason  is  unimportant,  as  this  claim  of  Williams'  was 
arranged  satisfactorily  to  both  Williams  and  Carpenter; 
and  thereupon  Fiance  delivered  the  deed  to  Williams 
with  the  express  understanding  and  agreement  that 
Williams  was  to  hold  the  same  only  for  the  purpose  of 
effecting  a  settlement  with  Ware,  when  the  deed  was  to 
be  delivered  to  appellee.  At  the  time  of  the  trial,  al- 
though more  than  two  years  had  elapsed  since  the  papers 
were  delivered  by  France  to  Williams,  the  latter  had  made 
no  effort  to  effect  a  settlement  with  Ware.  In  addition 
to  this,  the  evidence  shows,  and  the  court  below  found, 
that  Ware  was  not  indebted  to  Williams.  Under  these 
circumstances,  we  think  the  decree  of  the  court  below 
was  right,  and  should  be  sustained. 
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The  heirs  at  law  of  Chaffee  are  in  no  way  interested 
in  this  controversy,  and  were  certainly  not  necessary  par- 
ties to  the  suit.  Chaffee,  in  his  life-time,  parted  with 
his  entire  interest  in  the  property,  and  received  the  con- 
sideration therefor.  Oreat  West  Min.  Co.  v.  Woodmas 
of  Alston  Min.  Co.  12  Colo.  46.     The  judgment  must  be 

affirmed. 

Affirmed. 


Cook  v.  Doud. 

1.  Jury  Teoal  — Argument  op  Counsel.— CJounsel,  in  argument  be- 

fore the  jury,  may  not  comment  upon  matters  of  fact  that  are  not 
in  evidence.  Subject  to  this  general  rule  trial  courts  should,  in  the 
exercise  of  a  reasonable  discretion,  favor  the  freest  and  fullest  dis- 
cussion. 

2.  Waiver  op  Objections  —  Practtice  in  Supreme  CJourt.— When 

opposing  counsel  refrains  from  objecting  at  the  time  to  improper 
argument,  and  the  trial  court  afterwards  refuses  relief,  reviewing 
tribunals,  invoking  a  rule  analogous  to  that  of  estoppel,  frequently 
decline  also  to  interfere. 

8.  Motions  for  New  Trial —Discretion  op  Trial  Courts.— Trial 
courts  are  vested  with  a  large  discretion  in  determining  motions 
for  a  new  trial,  and,  unless  there  be  an  illegal  exercise  of  such  dis- 
cretion or  a  clear  abuse  thereof,  appellate  courts  refuse  to  inter- 
fere. 

4.  Same  —  Comments  op  Counsel  on  the  Absence  op  Excluded 
Evidence. — Where,  in  action  for  assault,  evidence  as  to  the  rela- 
tions of  the  parties  prior  to  the  assault  has  been  excluded,  it  is. 
within  the  discretion  of  the  court  to  grant  a  new  trial  on  account 
of  remarks  of  defendant's  counsel  commenting  on  the  absence  of 
such  evidence,  and  intended  to  prejudice  the  jury  against  plaintiff 
by  producing  the  impression  that  there  was  great  provocation  to 
the  assault. 

Appeal  from  District  Court  of  Arapahoe  County. 

Dependant,  Cook,  sent  word  to  plaintiff,  Doud,  that  a 
party  wished  to  speak  with  him  at  a  certain  hotel  in  the 
city.  Plaintiff  repaired  to  the  place  appointed  and  was 
immediately  assaulted  hy  defendant,  in  the  presence  of 
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several  by-standers,  with  a  raw-hide  riding- whip,  receiv- 
iDg  blows  upon  the  head,  shoulders,  face  and  back. 
Plaintiff  clinched  with  defendant.  A  short  struggle  en- 
sued, when  plaintiff  was  thrown  to  the  floor  and  there 
held  by  defendant  until  others  interfered  and  put  an  end 
to  the  affray. 

It  is  unnecessary  to  embody  anything  further  in  the 
statement  of  facts,  save  the  following  extracts,  which 
form  the  basis  of  the  opinion,  from  the  argument  of  Mr. 
Patterson,  counsel  for  defendant  in  the  court  below: 

*'  Gentlemen  of  the  jury:  As  I  suggested  in  the  open- 
ing statement,  no  man  of  ordinary,  common  experience  in 
the  affairs  of  this  world  will  hesitate  to  conclude  but  that 
there  was  an  antecedent  to  that  affair;  and,  although  it 
is  the  law  in  this  state  that  we  should  not  be  permitted 
to  show  what  that  antecedent  was,  I  will  always  believe 
that  it  should  be  the  law,  and,  if  it  is  not,  then  a  law 
should  be  made.  *  *  *  It  seems  to  me,  gentlemen, 
that,  if  counsel  for  plaintiff  in  this  case  desired  to  secure 
for  him  a  large  roll  of  greenbacks,  as  a  poultice  to  his 
wounded  feelings,  out  of  the  pocket  of  Mr.  Cook,  that 
these  men  would  have  said,  when  we  offered  to  show 
what  transpired  upon  the  part  of  the  man  towards  Cook 
before  the  happening  of  this  affair, —  they  would  have 
said:  *Yes,  if  there  is  anything.'  *  *  *  And,  there- 
fore, gentlemen  of  the  jury,  I  have  a  right  to  say,  as  I 
do  say,  that  it  would  have  been  more  manly  if,  instead 
of  these  gentlemen  constantly  saying,  '  I  object,  I  object, 
I  object,'  when  we  offered  to  prove  the  relation  that  ex- 
isted between  the  parties  before  the  morning  of  the  10th 
of  May,  if  they  had  said:  *Yes,  we  feel  that  Mr.  Doud 
was  without  fault  in  this  matter,  and  we  have  no  objec- 
tion to  having  his  conduct  investigated,  and  everything 
in  connection  with  this  transaction  laid  bare.'  But,  gen- 
tlemen of  the  jury,  they  did  not  see  fit  to  do  it,  and,  pre- 
senting Mr.  Doud  before  you  in  this  way,  they  say  to 
you  that  they  expect  you  to  commence  on  the  morning 
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of  May  10th;  that  they  do  not  propose  to  have  you  in- 
vestigate for  a  single  moment  any  act  or  course  of  con- 
duct on  the  part  of  Mr.  Doud  towards  Mr.  Cook  before 
that  time.  *  *  *  I  say,  gentlemen  of  the  jury,  that, 
when  they  come  into  court  in  this  light,  they  come  into 
court  under  false  pretenses.  They  attempt  to  make  the 
jury  believe  that  their  client  was  without  fault;  that  it 
was,  in  the  language  of  the  attorney  who  addressed  you, 
a  brutal  and  unprovoked  assault.  Yet  at  the  same  time, 
when  we  offered  to  lift  the  veil  for  the  purpose  of  show- 
ing what  preceded  it,  they  object,  and  the  court  sustained 
them;  and,  in  the  face  of  this  record,  they  say  you  must 
go  on  the  theory  that  Doud  was  blameless,  as  guiltless  as 
an  infant,  and  has  done  nothing  whatever  to  warrant 
this  assault  upon  him.  I  say  that  sort  of  an  argument 
and  that  sort  of  procedure  is  a  fraud  upon  the  jury,  and 
a  fraud  upon  the  court,  and  should  have  no  influence 
upon  the  jury  except  to  induce  them  to  turn  their  faces 
against  a  proposition  that  is  as  bald  and  unwarrantable 
as  this.  *  *  *  No,  gentlemen  of  the  jury.  To  my 
mind,  this  is  as  evident  and  plain  a  transaction  as  ever 
passed  before  my  mental  vision, —  the  conduct  of  this 
man,  goading  Mr.  Cook  on  to  the  step  that  he  took. 
*  *  *  How  are  you  to  determine  how  this  man's  feel- 
ings were  injured?  How  do  you  know  anything  about 
them?  They  would  not  let  us  prove  anything  about 
them.  *  *  *  He  does  not  come  before  you  honestly. 
He  did  not  present  his  case  to  you  in  a  friendly  way.  He 
does  not  lift  the  curtain,  and  let  you  see  his  inside.  He 
does  nothing  but  smuggle  himself  in.  He  says:  '  I  claim 
the  protection  of  the  law,  and  will  not  let  the  jury  see 
anything  that  antedated  this  affair  on  the  10th.'  *  *  * 
Talking  about  the  indignities  that  have  been  heaped 
upon  a  member  of  the  legal  profession,  I  do  not  believe 
that  a  scheme  of  this  sort  could  win.  In  view  of  the 
fact,  gentlemen,  that  they  themselves  closed  the  door  to 
investigation,  that  they  themselves  put  a  bar  across  the 
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entrance,  that  they  themselves  refused  to  allow  this  jury 
to  know  what  the  course  of  conduct  of  this  man  Doud 
towards  Cook  has  been;  to  say  whether  or  not  this  was 
a  case  in  which  he  was  driven  by  persecution  to  show  his 
displeasure,  and  to  give  this  man  to  understand  that  a 
better  course  of  conduct  would  be  better  for  him  in  the 
future.  One  of  the  witnesses  said  that  Cook  said  to  him: 
*  If  you  promise  to  behave  in  the  future,  I  will  let  you 
up.'  Another  said  he  declared  this  man  had  cheated  him 
out  of  $500.  Another  of  them  said  that  Mr.  Cook  said 
he  would  not  be  hounded  by  any  cur  of  a  lawyer,  and 
scarcely  a  word  of  protest  out  of  the  mouth  of  this  man 
Doud.  It  shows  that  there  is  something  behind  it  and 
around  it  that  these  people  are  closing  out,  and  they  want 
to  get  a  verdict  upon  a  mere  technicality;  and  that  would 
be  a  disgrace  to  justice,  if  the  true  relation  of  these  men 
could  be  made  to  appear.  ♦  *  *  The  court  says  that 
you,  gentlemen  of  the  jury,  are  the  sole  judges  of  what 
this  amount  should  be;  and  I  have  no  hesitation  in  say- 
ing, from  what  has  crept  out, —  the  declarations  of  Cook 
at  the  time,  charging  this  man  with  pursuing  and  perse- 
cuting him,  the  fact  that  they  must  shut  the  door,  and 
put  a  bar  across  the  entrance  so  that  you  could  not  see 
what  the  real  matter  was, —  all  go  to  justify  me  in  as- 
serting that  one  cent  would  be  ample  damages,  because 
it  carries  with  it  the  heavy  expense  of  this  trial." 

Messrs.  Patterson  &  Thomas,  for  appellant. 

Mr.  A.  L.  Doud,  pro  se. 

Chiep  Justice  Helm  delivered  the  opinion  of  the  court. 

The  present  action  is  for  damages  growing  out  of  an 
assault  and  battery.  The  case  was  tried  to  a  jury,  and  a 
verdict  was  returned  in  favor  of  plaintiff  for  the  sum  of 
$200.    Upon  motion  for  a  new  trial  this  verdict  was  set 
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aside,  and  thereupon  defendant  prosecuted  the  present 
appeal  under  the  statute  of  1885,  no  longer  in  force. 

At  the  trial  the  court  below  excluded  all  evidence  of- 
fered to  show  antecedent  business  transactions  between 
plaintiff  and  defendant.  Notwithstanding  this  ruling, 
however,  counsel  for  defendant,  in  his  address,  repeatedly 
referred  to  these  transactions,  and  endeavored  to  impress 
upon  the  jurors'  minds  the  idea  that  defendant  acted 
under  such  strong  provocation  as  to  justify  a  verdict  for 
one  cent  only.  In  vacating  the  verdict  returned  the  fol- 
lowing language  was  employed  by  the  court: 

"  I  think  that  the  opinion  of  the  supreme  court  should 
be  had  on  this  method  of  addressing  the  jury;  and  I 
grant  a  new  trial  in  this  case  freely,  without  any  hesita- 
tion, on  the  sole  ground  that  counsel,  in  addressing  the 
jury,  should  confine  themselves  to  the  testimony,  and 
not  by  innuendo  or  indirection  seek  to  place  before  them 
matters  which  the  court  has  expressly,  by  its  rulings  on 
the  introduction  of  testimony,  said  were  not  proper." 

We  cannot  say  that  the  court's  action  in  granting  a 
new  trial  should  be  sustained  upon  either  of  the  remain- 
ing grounds  stated  in  the  motion.  Our  examination 
will,  therefore,  extend  only  to  the  matter  above  specified 
as  the  basis  of  the  ruling  made.  If  counsel  for  defend- 
ant was  guilty  of  misconduct  in  argument,  whereby  the 
jury  may  have  been  induced  to  consider  circumstances 
not  before  them,  and  thus  to  reduce  the  damages  they 
would  otherwise  have  given,  unless  some  technical  ob- 
jection forbids,  the  order  under  consideration  should  be 
sustained. 

It  is  impossible  to  give  in  advance  special  directions 
for  the  guidance  of  attorneys  in  the  discussion  of  evi- 
dence. An  attempt  to  do. so  would  unwisely  limit  the 
attorney's  privilege  on  one  hand,  or  embarrass  the  due 
administration  of  justice  on  the  other.  This  is  a  matter 
that  must  of  necessity  be  left  largely  to  the  reasonable 
discretion  of  trial  courts,  and  to  a  certain  extent  be  gov- 
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erned  by  the  circumstances  attending  the  particular  pro- 
ceedings in  progress.  The  general  rule,  however,  that 
counsel  may  not  comment  upon  matters  of  fact  that  have 
not  been  admitted  in  evidence,  and  that  their  arguments 
must  in  this  respect  be  confined  to  the  record,  has  re- 
ceived universal  approval.  But  great  embarrassment  is 
often  encountered  in  determining  just  w^here  the  line 
exists  between  those  inferences  that  counsel  may  draw 
from  evidence  before  the  jury,  and  the  suggestion  of 
substantive  matters  that  are  wholly  outside  the  record. 
The  disposition  of  courts  has  been,  as  it  doubtless  should 
be,  to  recognize  a  generous  license  in  the  premises,  and 
to  resolve  serious  doubts  in  favor  of  the  freest  and  fullest 
discussion. 

Counsel  in  the  present  case  refrained  from  naming  ex- 
pressly any  facts  or  circumstances  not  in  the  record,  but 
he  accomplished  the  same  result  by  adroitly  insinuat- 
ing the  existence  of  such  facts  and  circumstances.  He 
labored  throughout  his  argument  to  impress  upon  the 
minds  of  the  jurors  the  belief  that  back  of  the  affray 
there  existed  a  state  of  affairs  which  justly  enraged  de- 
fendant, and  led  him  to  make  the  assault.  Without 
declaring  that  the  court  committed  error  in  excluding 
evidence  of  the  antecedent  business  relationship  of  the 
parties,  he  skilfully  directed  the  attention  of  the  jurors 
to  this  relationship,  and  persistently  insisted  that  the 
conduct  of  plaintiff  —  whatever  it  may  have  been  —  was 
such  as  to  excuse  in  large  measure,  if  not  to  justify,  de- 
fendant's assault.  It  is  impossible  to  read  this  argument 
without  being  impressed  with  the  belief  that  counsel  may 
have  obtained  for  his  client  even  a  greater  advantage 
than  the  admission  of  the  excluded  testimony  would 
have  produced. 

It  is  not  contended  that  the  court's  ruling  rejecting 
this  testimony  was  error,  and  we  do  not  perceive  any 
legal  excuse  for  making  its  absence  a  subject  of  repeated 
reference  and  comment.    If  it  was  not  proper  for  the 
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jurors  to  have  before  them  the  prior  acts  of  the  parties, 
it  was  certainly  not  competent  for  counsel  to  persistently 
urge  that  the  verdict  should  be  influenced  thereby.  If 
the  jury  were  not  entitled  to  judge  of  the  assault  in  the 
light  of  the  facts  constituting  the  alleged  provocation, 
counsel  was  not  entitled  to  constantly  remind  them  of 
such  provocation,  and  insist  upon  its  supposed  aggra- 
vated nature,  in  reduction  of  damages. 

This  is  not  analogous  to  the  cases  cited,  where  com- 
ment was  permitted  and  damaging  inferences  were  al- 
lowed to  be  drawn  from  the  failure  of  the  adverse  party 
to  produce  competent  evidence  of  importance,  apparently 
within  his  reach. 

The  epithets  employed  by  defendant,  and  mentioned 
by  witnesses  in  describing  the  assault,  furnished  no  legal 
foundation  for  counsel's  remarks.  They  were  uttered 
in  the  heat  of  passion,  and,  had  punitive  damages  been 
allowable,  would  have  been  pertinent  to  augment  the  re- 
covery. As  it  was,  however,  they  could  perform  no 
office  save  possibly  to  aggravate  the  public  contumely  of 
the  assault,  and  thus  increase  the  measure  of  plaintiflPs 
compensatory  indemnity.  The  jurors  were  expressly 
forbidden  by  the  charge  from  considering  any  **  circum- 
stances previous  to  the  preparation  for  the  assault."  The 
utterances  of  defendant  at  the  time  were  almost  neces- 
sarily detailed  as  a  part  of  the  res  gestce;  but,  in  so  far 
as  they  might  be  supposed  to  point  to  a  possible  provo- 
cation arising  out  of  past  business  transactions,  they 
could  have  no  effect  upon  the  verdict.  Counsel  had  no 
more  right  to  employ  the  epithets  in  question  as  a  basis 
for  his  innuendo  of  provocation  than  to  insist,  as  he  did, 
that  the  mere  fact  of  the  assault  being  made  conclusively 
implied  the  existence  of  such  provocation,  and  warranted 
the  jury  in  considering  the  same  upon  the  apportionment 
of  damages. 

The  proposition  is  urged,  however,  that,  since  no  ex- 
ception was  preserved  during  the  progress  of  the  argu- 
ment, the  court's  action  in  granting  a  new  trial  was  a 
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fatal  error. '  The  attention  of  both  court  and  counsel 
should  undoubtedly  be  drawn  to  such  objectionable  con- 
duct by  immediate  protest.  Under  the  impulse  of  excit- 
ing cases,  attorneys  sometimes  inadvertently  pass  beyond 
the  pale  of  legitimate  argument;  but,  attention  being  at 
once  called  to  the  matter,  proper  amends  are  made,  and 
harmful  results  avoided.  Occasionally  opposing  counsel 
intentionally  refrain  from  objection,  hoping  to  secure 
some  unfair  advantage,  either  in  closing  the  case  or  in 
the  court  of  review,  through  the  misconduct  in  this  re- 
spect of  opponents.  It  is  obvious  that  when,  under  such 
circumstances,  this  purpose  is  not  accomplished,  the  tardy 
objection  by  motion  for  a  new  trial  should  be  regarded 
with  no  special  favor.  Hence  it  is  that  reviewing  tribu- 
nals have  sometimes  applied  to  such  cases,  when  the 
trial  court  refused  relief,  a  rule  analogous  to  that  of  es- 
toppel. Powers  V.  Mitchell,  77  Me.  361;  Knight  v.  Hough- 
tailing,  86  N.  C.  17;  Davis  v.  State,  33  Ga.  98. 

But,  as  already  suggested,  nisi  prius  courts  are  neces- 
sarily vested  with  a  large  discretion  in  passing  upon 
motions  for  a  new  trial.  This  discretion  *must  not  be 
arbitrarily  or  illegally  exercised,  but  discretion,  however 
limited,  involves  some  independence  of  judgment;  and, 
in  determining  whether  or  not  certain  alleged  miscon- 
duct could  have  prejudiced  the  opposite  party,  those 
courts  have  advantages  not  possessed  by  reviewing  tribu- 
nals. For  these  reasons,  unless  there  be  an  illegal  exer- 
cise of  discretion,  or  a  clear  abuse  thereof,  appellate 
courts  decline  to  interfere. 

Moreover,  trial  courts  themselves  are  not  entirely  free 
from  responsibility  under  circumstances  like  those  here 
presented.  Improper  conduct  before  them,  however 
manifested,  should  be  rebuked  and  repressed.  And  no 
case  has  been  cited  which  holds  that  the  mere  silence  of 
opposing  counsel  estops  the  court  from  granting  relief 
by  a  new  trial  when  the  rights  of  litigants  have  been 
prejudiced  through  misconduct  in  argument. 

It  is  a  fact  worthy  of  notice  that  in  the  present  case 
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objection  was  interposed  during  the  argument,  though 
no  ruling  was  obtained,  and  no  exception  was  taken.     It 
is,  therefore,  not  true  that  counsel,  owing  to  enthusiasm  or 
excitement,  remained  unconscious  of  the  impropriety  he . 
was  committing. 

We  cannot  say  that  the  district  court  abused,  or  ille- 
gally exercised,  its  discretion  in  the  case  at  bar,  and  its 
action  will  be  treated  as  controlling.  The  order  appealed 
from  is  affirmed. 

Affirmed. 


OAMPBiaJi  V.   SfflLAND. 

1.  CJODB  Plradinq  —  UNinNa  Several  Causes  of  Action  in  the 

Same  Ck)UNT. — At  common  law  the  pleader  might  unite  in  one 
count  several  indebitatus  assumpsit  counts  relating  to  the  same 
subject-matter;  and  when  the  same  course  is  pursued  under  the 
code,  a  general  demurrer,  when  either  count  is  good,  must  be  over- 
ruled. 

2,  Common-Law  Forms  Sufficient  Under  Code  as  to  Allegations 

OF  Fact. —  A  count  in  indebitatus  assumpsit,  framed  substantially 
as  required  at  common  law,  sufficiently  complies  with  the  code 
mandate  as  to  allegations  of  fact. 

Appeal  from  District  Court  of  Arapahoe  County. 

Mr.  J.  W.  Vroom,  for  appellant. 

Mr.  Edgar  Caypless,  for  appellee. 

Chief  Justice  Helm  delivered  the  opinion  of  the  court. 

It  is  conceded  in  the  argument  of  this  case  that,  upon 
motion  to  make  the  complaint  more  definite  and  certain, 
the  court  below  ordered  a  bill  of  particulars  to  be  filed. 
The  record  shows  that  thereupon  a  general  demurrer 
challenging  the  suflSciency  of  the  complaint  was  pre- 
sented and  overruled.    From  the  order  thus  made  the 
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present  appeal  was  taken  under  the  act  of  1885,  and  the 
sole  matter  presented  for  adjudication  may  be  resolved 
into  the  inquiry,  Does  the  complaint  state  a  cause  of 
action? 

The  pleader  evidently  endeavored  to  unite  in  one  count 
four  or  five  of  the  common-law  counts  in  indebitatus 
assumpsity  all  of  which,  however,  related  to  the  same 
subject-matter.  This  course  was  allowable  at  common 
law,  and,  though  hardly  to  be  commended,  is  not  obnox- 
ious to  a  general  demurrer  under  the  present  practice. 
A  count  in  indebitatus  assumpsit,  framed  substantially 
as  required  at  common  law,  is  now  held  to  be  a  sufficient 
compliance  with  the  code  mandate  as  to  allegations  of 
fact.  Oale  v.  James,  11  Colo.  540;  Allen  v.  Patter son^  7 
N.  T.  476;  McManus  v.  Mining  Co.  4  Nev.  15;  Orannis 
V.  Hooker y  29  Wis.  65;  Meagher  v.  Morgan,  3  Kan.  372; 
Wilkins  v.  Stidger,  22  Cal.  232;  Ball  v.  Fulton  Co.  31 
Ark.  379;  Bliss,  Code  PL  (2d  ed.)  §§  298,  299. 

This  position  is  more  easily  reconciled  with  the  under- 
lying principle  of  code  pleading,  because  of  the  provision 
(Civil  Code,  §  63)  which  excuses  setting  forth  in  the  first 
instance  the  items  of  an  account,  requiring,  however, 
the  delivery  of  a  copy  thereof  upon  demand  therefor. 
Bliss,  Code  PL  §  299,  supra. 

If,  therefore,  in  the  present  case,  any  one  of  the  counts 
which  plaintiff  attempted  to  plead  would  be  sufficient  at 
common  law,  so  far  as  allegations  of  fact  are  concerned, 
the  complaint  states  a  cause  of  action,  and  the  demurrer 
was  properly  overruled. 

Among  other  things,  this  pleading  avers,  substantially, 
that  defendant  is  indebted  to  plaintiff  for  money  paid, 
laid  out  and  expended  by  plaintiff  between  December  6, 
1879,  and  December  20,  1883,  for  the  use  and  benefit  of 
defendant,  and  at  his  special  instance  and  request,  in  the 
sum  of  $11,476.07;  that  said  sum  is  due,  but  defendant 
has  not  paid  the  same,  nor  any  part  thereof. 

The  complaint  is  not  framed  in  the  precise  language 
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employed  by  common-law  pleaders;  nor  does  it  allege 
the  legal  inference  that  defendant,  by  virtue  of  the  prem- 
ises, "promised,"  etc.;  but  it  will  be  observed  that  no 
material  averment  of  fact  is  wanting  to  constitute  a  good 
common-law  declaration  for  ''money  expended." 

Therefore,  without  analyzing  or  commenting  upon  the 
remaining  portions  of  the  pleading  in  question,  we  shall 
hold  that  the  action  of  the  court  below  in  the  premises 
was  not  error,  and  the  judgment  is  accordingly  affirmed. 

Affirmed, 

Mr.  Justice  Elliott,  having  presided  as  district  judge 
at  the  trial  of  this  cause,  did  not  participate  in  its  consid- 
eration in  this  court 


WiER  V.  Johns. 

Equitablk  Intervention  Not  Admissible  —  Acts  op  a  Pabty  to 
A  Contract  Against  WmcH  a  Court  op  Equity  Cannot  Re- 
UEVB. —  Where  a  party  has  the  means  of  acquiriDg  full  informa- 
tion respecting  the  nature  and  extent  of  the  obligations  he  is  about 
to  assume  in  the  execution  of  the  contract,  and  ample  time  to  ao- 
•quaint  himself  therewith,  in  the  absence  of  fraud  or  imposition  by 
the  other  party  to  the  contract,  a  court  of  equity  cannot  relieve 
bim  against  over-generous,  hasty  and  inconsiderate  action  on  his 
part,  however  ill-advised  and  injurious  to  his  interests  they  may  be. 

A  Bill  to  Set  Aside  a  Convbyanob  op  Land  Donated  Will  Not 
Lib  in  the  Absence  op  Fraud  or  Mistake.— On  a  bill  to  set 
aside  a  conveyance,  it  appeared  that  plaintiff  had  agreed  to  donate 
to  defendant  land,  in  consideration  of  his  erecting  a  factory  upon 
it.  There  was  a  dispute  as  to  whether  the  tract  to  be  donated  was 
to  contain  ten  or  twelve  acres ;  and  to  settle  the  question  as  to  the 
quantity  necessary  for  the  purpose  intended,  a  surveyor  was  pro- 
cured, and  four  separate  parcels  were  surveyed  and  platted,  show- 
ing the  portions  thereof  which  would  be  required  for  streets,  and 
the  parts  occupied  by  the  channel  of  the  Platte  river.  After  some 
negotiation  the  defendant  offered  to  accept,  and  the  plaintiff 
agreed  to  execute  a  deed  to  him  of  all  four  parcels.  Plaintiff  as- 
sisted in  the  survey  and  could  easily  have  ascertained  exactly  how 
many  acres  the  tracts  contained.    Before  executing  the  convey- 
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ance,  and  after  the  tracts  bad  been  platted,  he  was  informed  that 
they  contained  considerably  more  than  ten  acres.  Under  this 
state  of  facts  no  case  existed  authorizing  a  court  of  equity  to  de- 
cree a  cancellation  of  a  portion  of  the  conveyance,  or  for  other 
relief. 

Appeal  from  District  Court  of  Arapahoe  County. 

liessrs.  J.  P.  Heisler  and  Benedict  &  Phelps,  for  ap- 
pellant 

Messrs.  Doud  &  Fowler,  for  appellee. 

Eeed,  C.  Appellant,  plaintiff  below,  on  the  1st  of 
May,  1889,  was,  and  for  a  long  time.previous  had  been, 
the  owner  of  a  tract  of  land  near  the  city  of  Denver,  and, 
being  desirous  of  encouraging  manufactures  and  enhanc- 
ing the  value  of  his  land,  entered  into  a  contract  with 
appellee  whereby  appellant  was  to  donate  and  deed  a 
tract  of  land  to  appellee  in  consideration  of  his  building 
and  maintaining  on  some  part  of  the  land  quite  an  ex- 
tensive factory  for  the  manufactory  of  carriages.  The 
contract  in  the  first  instance  was  for  the  donation  of  a 
tract  ten  acres  in  extent.  Afterwards  it  was  increased, 
and  was  to  be  twelve  acres.  After  that,  and  before  a 
conveyance  was  made,  a  question  arose  between  the  par- 
ties in  regard  to  the  extent  of  the  tract;  appellant  insist- 
ing it  should  not  exceed  ten  acres.  In  order  to  arrive  at 
the  proper  conclusion  a  surveyor  was  employed  by  the 
appellee;  and,  with  the  assistance  of  appellant,  a  survey 
was  made  of  four  different  parcels,  conforming  to  the 
Platte  river,  and  to  streets  to  be  laid  out  for  the  subdi- 
vision of  the  property.  After  some  negotiation,  appellee 
expressed  a  willingness  to  take  the  four  tracts  in  full 
satisfaction,  which  seems  at  the  time  to  have  been  ac- 
quiesced in  by  appellant,  but,  as  alleged,  under  a  mistake 
as  to  the  aggregate  quantity  embraced  in  the  four  par- 
cels; he  supposing  it  did  not  much,  if  any,  exceed  ten 
acres  in  extent.    A  plat  was  made  of  the  surveyed  area, 


Digitized  by  VjOOQIC 


1800.]  WiER  V.  Johns.  496 

showing  streets,  size  of  blocks,  courses,  distances,  etc. 
According  to  the  evidence  the  four  tracts  aggregated 
about  thirteen  and  fifteen  one-hundi'edths  acres,  exclu- 
sive of  streets  and  the  river,  for  which  appellee  requested 
a  deed,  which  was  made  and  executed,  describing  the 
tracts  by  courses,  distances,  metes  and  bounds,  but  not 
designating  the  number  of  acres.  The  deed  was  deliv- 
ered to  appellee,  who  executed  and  delivered  a  contract 
to  erect  a  factory. 

On  the  29th  of  May,  1889,  appellant  commenced  this 
suit  by  filing  a  complaint  alleging  his  contract  to  con- 
vey ten  acres  and  no  more,  the  making  and  delivery  of 
the  deed  by  which,  as  alleged,  he  conveyed  a  fraction 
over  fourteen  acres;  averring  that  the  deed  was  by  him 
executed  under  a  misapprehension  of  the  amount  of  land, 
and  by  mistake,  and  obtained  by  appellee  through  fraud 
and  concealment  of  the  facts;  that  the  land  donated  and 
conveyed  was  worth  $2,000  an  acre,  for  which  he  received 
no  consideration  except  the  proposed  erection  of  the 
factory;  and  asking  that  the  deed  be  canceled  and  held 
void,  that  the  description  in  the  deed  be  corrected  so  as 
to  embrace  the  proper  amount  of  land,  that  the  defend- 
ant be  required  to  reconvey  to  plaintiff  all  land  conveyed 
in  excess  of  the  ten  acres,  and  for  an  injunction  restrain- 
ing the  defendant  from  selling  or  incumbering  the  land. 
A  trial  was  had  to  the  court,  resulting  in  a  judgment 
for  the  defendant. 

Several  errors  are  assigned,  but  those  relied  upon  are, 
in  substance,  that  the  finding  was  against  the  evidence 
and  the  law.  Much  testimony  was  taken  in  regard  to 
the  original  and  subsequent  contracts  of  the  parties  as  to 
the  amount  of  land  to  be  conveyed,  which  need  not  be 
considered  by  this  court,  as  it  appears  that  such  con- 
tracts had  expired  by  limitation,  or  had  been  superseded, 
and  that,  at  the  time  of  the  survey  and  attempted  desig- 
nation and  final  adjustment  of  the  matter,  there  was  no 
definite  understanding  between  the  parties  either  as  to 
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quantity — whether  ten  or  twelve  acres  —  or  location; 
and,  as  all  former  negotiations  must  be  regarded  as  lead- 
ing up  to,  and  having  been  merged  in,  final  adjustment, 
much  of  the  testimony  may  be  disregarded  except  in  so 
far  as  it  explains  the  intention  of  appellant  as  to  the 
amount  of  land  he  was  to  convey. 

The  only  question  necessary  to  be  determined  is  whether 
appellant  w^as  overreached  by  fraud  and  concealment  on 
the  part  of  appellee,  and,  through  misapprehension  of 
the  facts  or  by  mistake,  conveyed  more  land  than  he  in- 
tended, and  the  other  had  a  right  to  require. 

It  is  apparent  from  the  evidence  that  appellant  was, 
in  the  transaction,  generous  in  the  extreme,  conveying 
a  very  large  and  valuable  property  for  appai'ently  a  very 
inadequate  consideration,  and  conscientiously  carrying 
out  an  oral  agreement  when  it  could  not  have  been  en- 
forced, perhaps,  at  law.  It  is  equally  apparent  that  ap- 
pellee was  selfish  and  exacting.  But  these  are  matters 
outside  of  the  limit  of  proper  examination  in  this  court. 
A  court  of  equity  cannot  relieve  a  party  from  the  effects 
of  generous,  hasty  or  inconsiderate  acts  entered  upon 
understandingly,  however  ill-advised  and  injurious  they 
may  be.  It  appears  from  all  the  testimony,  including 
that  of  appellant,  that  he  assisted  in  the  survey,  desig- 
nated different  points  and  courses,  and  had  the  survey 
made  with  a  view  to  having  it  coincide  with  the  intended 
platting  of  the  remainder  of  the  tract,  and  that  this  was 
all  done  as  preliminary  to  determine  what  parcels,  and 
how  much,  appellee  should  have.  It  also  appears  that, 
after  these  preliminary  facts  were  ascertained,  it  was 
agreed  between  the  parties  that  the  four  parcels  should 
be  conveyed  and  accepted,  concluding  the  transaction. 

It  does  not  conclusively  appear  that  appellant  was 
definitely  informed  of  the  contents  of  each  parcel.  The 
contents  of  the  two  westerly  blocks,  and  the  triangular 
piece  on  the  east  side  of  the  river,  seem  to  have  been 
properly  ascertained  and  truly  stated  to  the  appellant; 
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but  it  does  not  conclusively  appear  that  he  was  properly 
or  definitely  informed  of  the  amount  of  land  contained 
in  the  other  tract  adjoining  the  river  on  the  westerly  side. 
But  there  is  no  evidence  of  concealment  of  the  fact  by 
appellee  or  the  surveyor,  while  it  is  conclusively  shown 
that  appellant  had,  or  could  have  had,  all  necessary  in- 
formation and  data  to  arrive  at  exact  knowledge  of  the 
quantities,  had  he  deemed  it  necessary.  These  facts,  of 
themselves,  might  be  deemed  sufficient  to  warrant  a 
court  of  equity  in  refusing  to  interfere,  but  there  are 
still  stronger  reasons  for  refusing  the  relief  asked. 

After  the  survey  was  completed  a  plat  was  made, 
showing  boundaries,  couraes  and  distances,  from  which 
the  contents  of  each  tract,  and  consequently  the  aggre- 
gate of  all,  could  have  readily  been  computed.  Appellant 
had  access  to  the  plat,  had  it  in  his  own  possession,  sub- 
mitted it  to  his  lawyer  before  the  conveyance  was  made, 
and  a  rough  or  partial  computation  was  made;  and  he 
was  informed,  as  he  testified,  that  it  was  greatly  in  ex- 
cess of  ten  acres, —  near  fifteen  acres  in  all.  Mr.  Heis- 
ler,  counsel  for  appellant,  testified  that  he  informed 
appellant  that  the  aggregate  of  the  four  tracts  consider- 
ably exceeded  ten  acres  in  extent.  Appellant  went  back 
and  informed  appellee  of  the  fact.  A  general  discussion 
followed  and  explanations;  then,  with  full  knowledge,  or 
means  of  full  and  accurate  knowledge,  he  concluded  to 
deed,  deUberately  executed  and  delivered  the  conveyance 
of,  the  four  parcels.  It  is  hardly  necessary  to  say,  on 
these  undisputed  facts,  that  a  court  of  equity  cannot  I'e- 
lieve  him. 

In  Kerr,  Fraud  &  M.  236,  237,  the  law  is  said  to  be 
that  ^'  whatever  is  notice  enough  to  excite  the  attention 
of  a  man  of  ordinary  prudence,  and  call  for  further  in- 
quiry, is,  in  equity,  notice  of  all  facts  to  the  knowledge 
of  which  an  inquiry  su^ested  by  such  notice,  and  pros- 
ecuted with  due  and  reasonable  diligence,  would  have 
Vol.  xrv— 83 
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led.  *  *  *  If  a  man  had  actual  notice  of  circum- 
stances sufficient  to  put  a  man  of  ordinary  prudence  on 
inquiry  as  to  a  particular  point,  the  knowledge  which  he 
might,  by  the  exercise  of  reasonable  diligence,  have  ob- 
tained, will  be  imputed  to  him  by  a  court  of  equity.  The 
presumption  of  the  existence  of  knowledge  is  so  strong 
that  it  cannot  be  allowed  to  be  rebutted.'' 

And  the  text  is  sustained  by  numerous  authorities 
cited,  both  English  and  American.  In  Kennedy  v.  Oreen, 
3  Mylne  &  K.  722,  it  is  said:  "  Whatever  is  notice  enough 
to  excite  attention,  and  put  the  party  upon  his  guard, 
and  call  for  inquiry,  is  notice  of  everything  to  which 
such  inquiry  might  have  led.  When  a  person  has  suf- 
ficient information  to  lead  him  to  a  fact,  he  shall  be 
deemed  conversant  of  it."  In  Ang.  Lim.  sec.  187,  and 
notes:  "The  presumption  is  that,  if  the  party  affected 
by  any  fraudulent  transaction  or  management  might, 
with  ordinary  care  and  attention,  have  seasonably  de- 
tected it,  he  seasonably  had  actual  knowledge  of  it.'^ 
In  Wood  V.  Carpenter^  101  U.  S.  143,  after  a  careful  ex- 
amination of  the  authorities,  it  is  said:  *' Concealment 
by  mere  silence  is  not  enough.  There  must  be  some 
trick  or  contrivance  intended  to  exclude  suspicion  and 
prevent  inquiry.  There  must  be  reasonable  diligence; 
and  the  means  of  knowledge  are  the  same  thing,  in  effect, 
as  knowledge  itself." 

See  2  Pom.  Eq.  Jur.  §  893;  1  Story,  Eq.  Jur.  §  200; 
Tuch  V.  Downing,  76  111.  71;  Nudd  v.  Hamblin,  8  Allen, 
130;  Cole  v.  McGlathry,  9  Me.  131;  McKown  v.  Whit- 
more,  31  Me.  448;  Enfield  v.  Colhum,  63  N.  H.  218;  Dtck- 
inson  v.  Lee,  106  Mass.  557.  Having  in  view  these  well- 
settled  principles,  the  court  was  warranted  in  finding 
that  the  deed  was  not  obtained  by  fraud  and  concealment 
on  the  part  of  appellee,  nor  executed  under  misappre- 
hension or  through  mistake  of  appellant,  and  that  no 
case  was  made  authorizing  a  court  of  equity  to  decree  a 
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cancellation  of  the  deed,  and  a  reconveyance  of  a  portion 
of  the  land.  We  think  the  judgment  of  the  district 
court  should  be  aflSrmed. 

Pattison  and  Eichmond,  CO.,  concur. 

Per  Curiam.    For  the  reasons  stated  in  the  forego- 
ing opinion  the  judgment  is  affirmed. 

Affirmed. 


State  Ins.  Co.  of  Des  Moines,  Iowa,  v.  Taylor. 

1.  Action  on  Fire  Insurance  Policy —The  Insured  Not  Preju- 

diced BY  Fai^e  Answers  in  His  Application  Made  by  an 
Agent  op  the  Insurance  Company  Without  His  Knowledge.— 
A  fire  iDsurance  policy  indorsed  with  a  copy  of  an  application  pur- 
porting to  have  been  signed  by  the  insured,  and  referring  to  it  as 
made  by  him,  is  not  avoided  by  untrue  answers,  which  he  did  not 
give,  contained  in  the  application,  written  by  an  agent  with  power 
to  solicit  insurance,  receive  premiums  and  deliver  policies,  and  by 
him  signed  in  the  name,  but  without  the  knowledge  or  consent,  of 
the  insured. 

2.  Pleadings,  Issues  and  Testimony.—  Where  an  answer  to  a  com- 

plaint upon  a  policy  of  insurance  averred  that  material  statements 
in  the  plaintiff's  application  for  insurance  were  not  true,  a  repli- 
cation thereto  averring  that  the  plaintiff  did  not  make  or  sign  cho 
application,  but  that  it  was  written  without  his  knowledge  by  the 
agent  of  the  insurance  company,  the  replication  not  being  attacked 
by  demurrer  or  motion,  makes  the  responsibility  for  the  application 
a  material  issue  in  the  case,  and  entitles  the  insured  to  testify  that 
he  did  not  make  or  sign  it,  and  to  give  his  version  of  what  actually 
took  place  between  himself  and  the  agent  in  reference  to  the  ap- 
plication. 
8.  The  Rules  Governing  Principal  and  Agent  Applicable  in  the 
Construction  of  Insurance  Contracts.—  Contracts  of  insurance 
are  to  be  considered  and  construed  by  the  same  rules  of  law  and  of 
interpretation  as  other  contracts,  in  order  to  carry  out  the  inten- 
tion of  both  parties.  Consequently  the  employment  by  an  insur- 
ance company  of  an  agent  to  solicit,  receive  and  forward  to  the 
company  applications  for  insurance,  to  receive  and  forward  poli- 
cies, and  to  collect  the  premiums,  makes  him  the  agent  of  the 
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company  for  the  performance  of  these  duties ;  and  any  misstate- 
ments, errors  or  omissions  resulting  from  his  fraud,  neglect  or 
carelessness  are  chargeable  to  the  insurer,  and  not  to  the  insured. 
4,  Defense  to  Action  on  Policy,  Allboinq  Violations  op  Its  Pbo- 

YISIONS    BY  THE  INSURED  —  FACTS  AND    CIRCUMSTANCES    MaY  BB 

Shown  in  Rebuttal.—  The  claim  that  the  policy  has  been  avoided 
by  a  Tiolation  of  the  provision  thereof  that  the  house  insured  is 
occupied  by  the  owner  as  a  private  residence,  whereas  it  was  oc- 
cupied as  an  inn  or  boarding-house,  is  not  available  as  a  defense 
where  it  appears  that  the  character  of  the  house  in  this  particular 
was  not  changed  after  the  insurance  was  effected ;  that  the  com- 
pany's agent  was  informed  at  the  time  of  making  the  contract 
that  persons  were  entertained  at  the  house,  more  or  less,  and  some 
boarders  kept  at  times,  owing  to  a  want  of  other  places  of  enter- 
tainment, and  that  this  use  of  the  property  in  no  way  contributed 
to  the  loss. 

0.  Construction  op  a  Provision  op  the  Policy  Against  Incrbas- 
INO  the  Hazard.—  A  provision  of  the  policy,  that  it  shall  be  void 
if  the  hazard  is  increased  without  the  consent  of  the  company  in 
writing,  applies  only  to  the  premises  of  the  insured  and  property 
under  his  control.  The  language  cannot  be  extended  to  property 
not  under  his  control,  nor  to  the  acts  of  contiguous  owners.  So, 
likewise,  the  statement  made  at  the  time  of  the  application  for  in- 
surance, that  a  contiguous  building,  not  owned  or  controlled  by 
the  applicant,  was  vacant,  is  to  be  regarded  as  a  statement  of  its 
condition  at  that  time,  not  as  a  guaranty  that  it  would  remain  in 
that  condition. 

t.  Measure  op  Damages  —  Rule  por  Ascertaining  the  Value  of 
an  Insured  Building  Which  Has  Been  Destroyed  by  FIre. — 
In  a  suit  on  an  insurance  policy  on  a  house  destroyed  by  fire,  the 
measure  of  damages  is  the  value  at  the  time  of  the  loss ;  and,  to 
arrive  at  that,  the  original  cost,  the  cost  of  a  like  building  at  the 
time  of  the  trial,  and  the  difference  in  value  between  the  house 
burned  and  a  new  one,  by  reason  of  age  and  use,  are  all  proper 
subjects  of  inquiry. 

Appeal  from  District  Court  of  Chaffee  County. 

.  On  the  30th  day  of  January,  1885,  appellant  issued  to 
eppellee  a  policy  of  insurance  on  his  frame  house,  used 
as  a  residence,  in  the  village  or  town  of  Hancock,  Chaf- 
fee county,  and  its  contents,  including  wearing  apparel^ 
family  stores  and  provisions,  for  the  sum  of  $1,200, — 
$800  being  on  the  building  and  $4:00  on  the  contents;  in- 
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suring  against  fire  and  lightning  for  one  year  for  a  pre- 
mium of  $4:8yvln  toe  body  of  the  policy  appears  the 
following:    /^' 

"  And  it  is  expressly  understood  and  agreed  by  the 
parties  hereto  that  application  and  survey  No.  183,956, 
made  by  the  assured,  is  hereby  made  a  part  of  this  policy 
and  a  warranty  on  the  part  of  the  assured,  and  that  this 
policy  is  issued  upon  the  faith  of  the  statements  ixh  said 
application  and  survey  as  they  thus  appear  in  writing, 
therein,  only.'*  Also: -"Any  false  statement  in  the  ap- 
plication shall  make  this  policy  void."  "In  case  of  loss^ 
any  attempt  at  false  swearing  or  fraud  of  any  kind  shaH 
be  a  forfeiture  of  all  claims  against  the  company  on  this 
policy."  And:  "  This  company  reserves  the  right  to  re- 
build and  repair  in  all  cases  of  loss." 

Of  the  various  provisions  contained  therein  these  are 
thought  to  be  all  that  are  involved  in,  or  necessary  to  a 
determination  of,  the  case.  Upon  the  back  of  the  policy 
is  what  purports  to  be  an  application  for  insurance  made 
by  appellee,  with  his  name  attached,  in  which  it  is  stated, 
among  other  things,  that  the  house  was  "frame;"  "one 
to  three  years  old; "  "  in  good  repair; "  cash  value,  $1, 500;  ^ 
"  finished; "  "  west  and  north  side  painted."  "  It  is  a  two- 
story  frame  building,  18x36;  one  addition  10x22,  and  one 
10x16;"  "it  is  occupied  by  owner  as  a  private  dwell- 
ing." "  Shingle  roof."  "  Chimneys  corrugated  or  double 
iron;"  "start  below  ceiling  and  roof."  Number  of 
stoves,  "two  in  use,  two  others  occasionally."  "Pipes 
do  not  enter  brick  flues;"  "do  not  pass  through  parti- 
tions or  floors."  "  They  are  secured  by  double  thimbles 
of  sheet  iron."  That  the  "bam  was  distant  from  the 
house  about  ninety  feet."  "  South  eight  feet,  a  one  and 
one-half  story  log  residence,  now  vacant."  "  East  ninety 
feet  to  stable,  frame,  16x30." 

On  the  3d  day  of  November  of  the  same  year,  the  house 
took  flre  in  tlie  upper  part  (ceiling  or  rooQ  from  a  stove- 
pipe, and  was  destroyed,  with  most  of  the  contents.    On 
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the  next  day  appellant  was  notified  of  the  loss;  and, 
shortly  after,  proper  proof  was  made  of  the  loss,  and  de- 
mand for  payment,  which  was  refused,  and  a  suit  was 
instituted.  In  the  complaint  the  policy  of  the  insurance 
is  set  out  in  full,  and  on  the  back  of  it  the  supposed  ap- 
plication of  appellee  for  insurance. 

In  the  answer  the  defendant  admitted  the  making  and 
delivering  of  the  policy,  denied  that  the  loss  was  $1,200 
as  shown  by  proofs  of  loss  submitted,  and  said  it  ought 
to  be  not  to  exceed  $524.62.  The  defense  relied  upon 
was,  the  application  for  insurance  made  and  signed  by 
the  plaintiff  was  the  basis  of  the  contract  upon  which 
the  policy  was  made,  and  that  it  was  false  or  fraudulent 
in  many  particulars,  notably  (1)  in  the  value  of  the  hous^ 
stated  to  be  $1,500  when  in  fact  it  did  not  exceed  in  value 
the  sum  of  $300;  (2)  that  the  building  was  not  occupied 
as  a  private  dwelling,  but  as  a  public  inn  and  boarding- 
house;  "(3)  that  the  chimneys  in  said  house  were  not  of 
corrugated  or  double  iron,  and  that  there  were  no  chim- 
neys in  said  house,  and  never  was;  (4)  that  the  chimneys 
in  said  house  did  not  start  below  the  ceilings  and  roof  in 
said  house,  and  no  chimneys  whatever  were  in  said  house, 
or  were  ever  used  by  the  plaintiff,  at  any  time;  (5)  that 
it  was  not  true  that  the  stovepipes  did  not  pass  through 
partitions,  and  floors,  but  they  did  pass  through  parti- 
tions, floors,  ceilings,  and  roof  of  the  house,  and  were 
unprotected;  (6)  that  the  stovepipes  were  not  secured  at 
all  as  stated  in  the  application ;  (7)  that  the  barn  was  not 
ninety  feet  distant  from  the  house,  and  not  to  exceed 
twenty  feet;  (8)  that  the  log  house  was  not  eight  feet 
distant  from  the  insured  premises, — not  to  exceed  five 
feet, —  and  at  one  point  connected  with  the  house;  (9)  that 
there  was  an  addition  to  the  house,  8x16  feet,  not  men- 
tioned in  the  application  at  all. "  And  as  a  special  defense 
that  the  log-house  adjoining  was  at  the  time  of  the  fire, 
and  for  two  months  previous  had  been,  occupied  as  a 
grocery  store,  and  that  the  proprietors  kept  in  stock 
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quantities  of  kerosene  oil  and  giant  powder,  which  greatly 
added  to  the  risk,  and  that  appellee  failed  to  notify  de- 
fendant of  the  fact. 

All  the  averments  in  the  several  special  answers  were 
traversed  by  the  x^eplication  of  the  plaintiff.  The  case 
was,  by  agreement  of  parties,  tried  by  the  judge  of  the 
district  court  without  a  jury.  He  found  for  the  plaintiff 
in  the  sum  of  $1,045,  and  judgment  was  entered  for  that 
amount. 

*  Stuart  Bros.,  for  appellant. 

Messrs.  W.  S.  Decker  and  0.  A.  Allen,  for  appellee. 

Beed,  C.  It  is  contended  by  appellant  in  argument 
that  the  appellee,  by  setting  out  in  his  complaint  the 
application  for  insurance  from  the  back  of  the  policy, 
upon  which  his  name  appeared,  indorsed  it  as  his  act 
and  made  it  a  part  of  the  contract  sued  upon,  and  was 
estopped  from  denying  it.  The  pleader  set  out  the  policy 
of  insurance  as  the  basis  of  his  action,  and  then  says: 
^*0n  the  back  of  the  policy  is  a  copy  of  the  application 
made  for  the  insurance,  in  writing  and  print,  as  follows." 
It  is  neither  indorsed  as  correct  nor  adopted  as  or  stated 
to  be  the  application  of  the  insured. 

The  appellant,  in  its  amended  answer,  states  that  ap- 
pellee made  his  application  for  a  policy  of  insurance  in 
writing,  getting  forth  the  alleged  application,  and  avers 
that  material  statements  in  the  application  were  not  true, 
and  for  that  reason  seeks  to  avoid  liability  for  the  loss. 
The  appellee,  in  his  replication,  says  he  did  not  make  or 
sign  any  written  application,  but  that  the  one  referred  to 
was  made  by  Van  Arsdale,  the  agent  of  the  company, 
without  his  knowledge  or  consent.  There  was  no  de- 
murrer or  motion  filed  to  this  reply,  and  the  case  pro- 
ceeded to  trial  upon  the  issues  made  by  the  complaint, 
answer  and  replication.  By  these  pleadings  the  responsi- 
bility for  the  written  application  was  made  a  material 
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issue  in  the  case,  and  the  court  properly  allowed  appel- 
lee to  testify  that  he  did  not  make  any  written  applica- 
tion, and  also  to  give  his  version  of  what  actually  took 
place  between  the  parties  in  reference  to  the  transaction. 
It  is  apparent  from  the  evidence  that  the  application  for 
insurance  upon  which  the  policy  was  issued  was  incor- 
rect in  many  important  particulars;  so  far  from  being  a 
true  statement  of  the  facts  in  regard  to  the  insured  prop- 
erty as  to  render  a  policy  void  if  established  by  proof  to 
be  the  act  of  the  insured. 

The  first  question  to  be  determined  from  the  evidence 
and  the  law  applicable  to  the  fac-ts  is  whether  the  appli- 
cation  was  that  of  the  insured,  or  for  which  he  was  re- 
sponsible, or  the  application  and  act  of  the  insurer  by  its 
agent,  for  which  it  was  responsible.  That  A.  D.  Van 
Arsdale  was  the  agent  of  the  appellant  to  the  extent  of 
soliciting  insurance,  sejiding  the  applications  for  insur- 
ance to  the  company,  obtaining  policies,  delivering  them 
to  the  insured,  and  collecting  the  premiums,  was  estab- 
lished by  his  own  evidence  and  that  of  J.  A.  Dubbs,  the 
general  agent  for  the  state  of  Colorado.  That  in  this  in- 
stance he  solicited  the  insurance  is  shown  by  the  evi- 
dence of  the  appellee,  and  is  undisputed.  In  regard  to 
the  application,  there  is  no  great  conflict  between  the 
testimony  of  appellee  and  Van  Arsdale.  It  plainly  ap- 
pears that  no  application  was  made  out  by  appellee,  or 
in  his  presence,  nor  submitted  to  him,  nor  signed  by  him, 
and  no  authority  given  to  the  agent  to  sign  his  name; 
that  the  application  was  not  seen  by  him,  and  that  he 
was  not  informed  of  its  character  or  contents;  that  the 
interview  between  him  and  the  agent  occurred  late  at 
night  in  a  saloon,  without  a  blank  form  of  application, 
and  with  no  copy  of  the  questions  to  be  asked  and  an- 
swered. Van  Arsdale  says:  "  I  asked  questions,  and  took 
his  answers,  and  put  them  down  from  memory,  as  nearly 
as  I  could,  next  morning."  Appellee  specifically  denies 
the  making  of  any  of  the  important  statements  con- 
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tained  in  the  application  relied  upon  to  defeat  a  recovery; 
and,  in  regard  to  several  of  them,  he  is  corroborated  by 
Van  Ai-sdale,  and  in  no  important  point  is  he  contradicted 
by  him.  Van  Arsdale,  in  making  up  and  forwarding  the 
application,  cannot  be  regarded  as  the  agent  of  the  in- 
sured, as  supposed  and  contended  by  counsel  for  appel- 
lant. "  Where  an  insurer  intrusts  applications  in  blank 
for  insurance  to  a  person  who  forwards  the  same  to  the 
insurer,  and  is  the  medium  through  whom  the  insurer 
delivers  the  policy  and  receives  the  premium,  the  per- 
son so  intrusted  therewith  is  treated  as  clothed  with 
the  requisite  authority  to  effectuate  the  duties  confided 
to  him,  and  to  that  extent  represents  the  company, 
and  can  bind  it.  *  *  *  The  assured  has  a  right  to 
rely  upon  it  that  the  agent  has  authority  to  explain  the 
inquiries  put  in  the  application,  and  to  determine  what 
facts  are  i-equired  to  be  stated,  as  well  as  how  they  shall 
be  stated,  and,  acting  upon  his  direction,  if  any  error 
is  committed,  it  is  chargeable  to  the  insurer,  and  not 
upon  the  assured;  and,  if  he  fills  out  the  application, 
and,  being  correctly  informed  of  the  facts,  misstates 
them,  or  omits  to  state  them,  the  consequences  are  not 
to  be  visited  upon  the  assured."  Wood,  Ins.  §  384;  Mai- 
leable  Iron  Works  v.  Pho&nix  Ins.  Co.  25  Conn.  465. 

**  When  a  person  is  in  fact  the  agent  of  the  insurer  in 
procuring  a  policy,  a  clause  in  the  policy  that  persons  so 
acting  are  agents  of  the  insured,  and  not  of  the  insurer, 
does  not  change  the  fact.  He  is  still  the  agent  of  the 
company  as  to  the  acts  which  are  done  in  its  behalf.^ 
May,  Ins.  §  140. 

In  Insurance  Co.  v.  Ives^  56  111.  402,  the  court,  in  com- 
menting upon  the  effect  of  such  a  provision  in  the  policy, 
very  pertinently  says:  "  The  words  have  no  magic  power 
residing  in  them  capable  to  transmute  the  real  into  the 
unreal,  nor  had  they  power  to  make  the  agent  of  the 
company  an  agent  of  the  insured."  May,  Ins.  §  140;  In- 
surance Co.  V.  Chippj  98111.  96;  Eilenhergerv.  Insurance 
Co.  89  Pa.  St.  464. 
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''If  at  the  time  of  the  application  the  latter  [the  in- 
sured] states  facts  material  to  the  risk,  and  the  agent 
neglects  to  communicate  them  to  the  company,  in  conse- 
quence of  which  a  policy  is  issued  in  ignorance  of  the 
fact,  the  neglect  is  not  imputable  to  the  applicant  so  as 
to  make-  him  responsible  as  for  a  concealment.  That  the 
agent  is  instructed  to  regard  himself  as  the  agent  of  the 
applicant  rather  than  of  the  company,  these  instructions 
not  being  known  to  the  applicant,  does  not  alter  the 
case."  May,  Ins.  supra;  Bebee  v.  Insurance  Co.  25 
Conn.  51. 

Wilson  V.  Insurance  Co.  4  R.  1. 141,  was  a  case  where  the 
facts  were  very  similar  to  those  disclosed  by  the  testimony 
in  this  case,  where  the  agent  sent  an  application  he  was 
not  authorized  by  the  appUcant  to  send.  He  was  held  to 
be  the  agent  of  the  company,  so  far  as  to  estop  it  from 
denying  the  contract  and  from  setting  up  its  mistakes  as 
misrepresentations  as  working  a  forfeiture.  It  was  said: 
*'  He  was  at  least  the  agent  of  the  company  for  forward- 
ing the  application;  and  his  misconduct  in  that  regard 
was  imputable  to  his  principal,  and  could  not  be  allowed 
to  prejudice  the  rights  of  the  applicant,  who  did  not 
know  of  it."  See,  further,  May,  Ins.  §  141;  Denny  v. 
Insurance  Co.  13  Gray,  492;  Ames  v.  Insurance  Co.  14 
N.  Y.  258;  Malleable  Iron  Works  v.  Phoenix  Insurance 
Co.,  supra;  Woodbury  Sav.  Bank  v.  Charter  Oak  Ins. 
Co.  31  Conn.  517. 

In  May  v.  Insurance  Co.  25  Wis.  291,  the  question  of 
agency  presented  in  this  case  was  ably  discussed,  and  it 
was  said:  ''  The  recent  cases  upon  this  subject  fully  sus- 
tain the  position  that  upon  this  state  of  facts  the  com- 
pany is  responsible  for  the  accuracy  and  omissions  of  its 
agent,  even  without  any  express  undertaking  to  be  so, 
and  that  it  cannot  avoid  liability  by  reason  of  any  dis- 
crepancy between  the  real  facts  as  disclosed  to  him,  and 
his  presentation  of  them  in  the  papers.  The  tendency  of 
modern  decisions  has  been  strongly  to  hold  these  compa- 
nies to  that  degree  of  responsibility  for  the  acts  of  the 


Digitized  by  VjOOQIC 


1890.]  Statb  Ins.  Co.  v.  Taylor  507 

local  agents  which  they  scatter  through  the  country  that 
justice,  and  the  due  protection  of  the  people,  demand, 
without  regard  to  private  restrictions  upon  their  author- 
ity, or  to  cunning  provisions  inserted  in  policies  with  a 
view  to  elude  just  responsibility.  See,  also,  Bowley  v. 
Insurance  Co.  36  N.  Y.  550;  Insurance  Co.  v.  Cooper y  50 
Pa.  St.  331;  Vielev.  Insurance  Co.  26  Iowa,  9;  Insurance 
Co.  V.  Schettler^  38  111.  166;  Eames  v.  Insurance  Co.  94 
U.  S.  621. 

Applying  the  law  to  the  facts  as  proved,  we  must  con- 
clude that  the  employment  of  Van  Arsdale,  by  the  appel- 
lant, in  the  capacity  and  for  the  purpose  he  was  shown 
to  have  been  employed,  made  him  the  agent  for  the  com- 
pany to  the  extent  of  receiving,  making  out  and  for- 
warding to  the  company  correct  and  proper  applications 
for  insurance,  and  that  when,  as  in  this  instance,  he  en- 
tered upon  the  duty,  and  attempted  to  discharge  it,  any 
misstatements,  errors  or  omissions,  the  results  of  his  own 
fraud,  carelessness  or  neglect,  are  to  be  deemed  those  of 
the  insurer,  and  not  those  of  the  insured.  Contracts  of 
insurance,  notwithstanding  the  intricate  and  complicated 
provisions  contained  in  the  policies, —  perhaps  found  nec- 
essary to  protect  companies  from  fraud, —  are  to  be  con- 
sidered and  construed  by  the  same  rules  of  law  and  in- 
terpretation as  other  contracts,  so  as  to  carry  out  the 
intention  of  both  parties,  and  hold  each  party  responsible 
for  his  own  wrong.  Where  there  is  on  the  part  of  the 
assured  such  intentional  concealment,  misrepresentation 
or  omission  as  amounts  to  fraudulent  conduct  on  his 
part  in  procuring  the  insurance,  it  should  vitiate  and 
avoid  the  contract,  and  he  should  suffer  the  direct  re- 
sults of  his  own  misconduct;  but  where,  on  the  other 
hand,  there  is  shown  no  fraudulent  or  wrongful  repre- 
sentation or  omission  on  the  part  of  the  assured,  and  the 
wrong  is  perpetrated  through  the  fraud  or  negligence  of 
the  accredited  agent  of  the  insurer,  it  would  be  neither 
just  nor  equitable  to  hold  the  insured  responsible  for  it 
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In  explaining  our  views  in  the  present  case,  we  can  do 
far  better  by  adopting  and  quoting  from  so  eminent  a 
jurist  as  Folger,  J.,  than  by  any  efforts  of  our  own.    In 
Rohrbach  v.  Insurance  Co.  62  N.  Y.  63,  in  a  case  pre- 
senting similar  questions  to  the  one  under  discussion,  he 
said:  "It  is  to  be  regretted  that  corporations  of  the 
power  and  extended  business  relations  with  all  classes 
in   the  community  which  insurance  companies  have 
should  prepare  for  illiterate  and  confiding  men  contracts 
60  practically  deceptive  and  nugatory,  and  should,  in 
cases  as  free  from  fraud  and  wrong  on  the  part  of  the 
insured  as  this  is,  hold  their  customers  to  the  letter  of 
an  agreement  so  entered  into.    I  am  aware  that  often 
the  companies  are  made  the  victims  of  dishonest  and 
designing  persons,  but  I  cannot  agree  that  the  remedy 
for  that  is  to  refuse  to  be  bound  by  the  acts  of  agents  of 
their  own  selection  when  dealing  with  simple  and  un- 
lettered men.    If  there  should  be  less  greediness  for 
business,  and  such  care  taken  in  the  selection  and  ap- 
pointment of  agents  as  would  insure  the  confidence  of 
the  companies  in  their  capability,  discretion  and  integ« 
rity,  it  would  not  need  that  there  be  laid  upon  unwise 
policy-holders  an  agreement  to  take  the  burden  of  the 
opposite  qualities  in  those  put  forward  to  them  as  actors 
for  the  insurers." 

Under  the  evidence,  it  must  be  held  that  the  applica- 
tion which  was  forwarded  was  the  act  of  the  agent,  and 
consequently  the  act  of  the  insurer,  for  which  it  alone 
was  responsible,  and  that  the  company  is  estopped  to  set 
up  any  statements  contained  in  the  application  to  defeat 
a  recovery.  To  hold  otherwise  would  be  to  place  every 
simple  or  uneducated  person  seeking  insurance  at  the 
mercy  of  the  insurer,  who  could,  through  its  agent,  in- 
sert in  every  application,  unknown  to  the  applicant,  and 
over  his  signature,  some  false  statement  which  would 
enable  it  to  avoid  all  liability,  while  retaining  the  price 
paid  for  supposed  insurance.    Courts,  while  careful  not 
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to  discriminate  against  insurance  companies,  should  give 
to  their  contracts  such  interpretation,  and  to  the  acts  of 
their  agents  such  construction,  as  to  afford  some  secu- 
rity to  those  with  whom  they  contract. 

It  is  contended  that  the  policy  was  avoided  by  the 
assured  keeping  an  inn  or  boarding-house.  It  does  not 
appear  from  the  evidence  that  the  character  of  the  house 
in  that  particular  was  changed  after  the  insurance  was 
•effected.  It  appears  from  the  evidence  of  the  appellee 
that  the  agent  was  informed  that  persons  were  enter- 
tained at  the  place,  more  or  less,  owing  to  want  of  other 
places  of  entertainment,  and  that  some  boarders  were 
kept  at  times.  This  is  admitted  by  the  agent,  Van  Ars- 
dale,  who  says  he  communicated  the  fact  to  the  general 
agent.  Both  the  special  and  the  general  agents  having 
been  informed  that  parties  were  kept,  and  it  not  having 
been  shown  that  such  business  was  more  extensively 
done  after  than  before  insurance,  or  that  the  loss  by  fire 
was  in  any  way  caused  by  people  having  been  entertained, 
it  should  not  be  considered  of  sufficient  importance  to 
reverse  the  judgment. 

It  is  also  urged  that  the  occupancy  of  the  adjoining 
log- house  as  a  stoi'e,  carrying  in  stock  kerosene  and 
giant  powder,  greatly  increased  the  risk,  and  that  the 
failure  of  appellee  to  notify  the  company  worked  a  for- 
feiture of  the  policy.  It  is  not  claimed  that  appellee 
owned  or  exercised  any  control  over  the  building,  or  that 
the  statement  that  the  building  was  vacant  at  the  time  of 
the  insurance  was  untrue.  The  proof  shows  it  to  have 
been  occupied  only  two  months  before  the  fire  occurred. 
It  is  provided  in  the  policy  that,  if  the  '' hazard  is  in- 
creased without  the  consent  of  the  company  in  writ- 
ing," the  policy  shall  be  void.  This  should  be  construed 
as  only  applying  to  the  insured  premises,  or  to  property 
under  the  control  of  the  insured.  There  is  nothing  in 
the  language  used  which  would  extend  it  to  the  prop- 
erty not  under  his  control,  and  the  acts  of  others,  and 
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hold  him  responsible  for  the  acts  of  his  neighbors  or  of 
contiguous  owners,  and  require  him  to  keep  informed  sb 
to  the  manner  in  which  other  persons  in  the  neighbor- 
hood used  their  property,  or  to  communicate  the  facts  to 
the  insurer.  The  contract  of  insurance  being  mutual^ 
good  faith  should  require  that  he  give  information  of 
any  fact  or  act  of  his  own,  or  with  his  consent,  on  prop- 
erty insured  or  adjoining,  and  under  his  control,  whereby 
the  risk  was  increased.  Further  than  that  he  could  not 
be  expected  to  go.  The  statement  that  at  the  time  of 
the  application  the  building  was  vacant  must  be  regarded 
only  as  a  statement  of  its  condition  at  that  time,  not  a 
warranty  that  it  should  remain  so.  He,  not  being  the 
owner,  could  not  be  presumed  to  have  intended  to  take 
possession  and  control  of  the  property.  May,  Ins.  §§  244^ 
247;  Wood,  Ins.  §  237. 

In  this  case  it  is  shown  that  the  use  of  the  log  building 
owned  by  a  third  party  in  no  way  contributed  to  the  de- 
struction of  the  insured  property  or  the  loss;  that  the  fire 
origiuated  in  the  roof  of  the  insured  building,  extended 
to  and  consumed  the  log  building,  but  not  until  the  goods, 
including  oil  and  giant  powder,  had  been  removed. 

"The  only  remaining  question  is  as  to  the  rule  of  dam- 
ages in  arriving  at  the  value  of  the  building  destroyed. 
It  is  contended  that  the  amount  allowed  was  excessive; 
that  the  true  value  was  what  the  property  would  have 
sold  for  in  the  market.  Counsel  do  not  say  whether,  in 
fixing  the  value,  the  house  is  to  be  considered  a  chattel, 
and  its  value  what  it  would  bring  severed  from  the 
realty,  or  whether  its  value  was  to  be  estimated  in  con- 
nection with  the  land  on  which  it  stood.  The  rule  con- 
tended for  cannot  be  the  correct  one.  If  so, — if  there 
was  no  market  demand  for  the  property  so  it  couM  be 
sold, —  it  would  have  no  value,  and  there  would  be,  con- 
sequently, no  loss.  Another  trouble  is  as  above  sug- 
gested: It  would  make  the  value  of  the  house  insured  to 
depend  upon  the  marketability  of  the  uninsured  land. 
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A  farmer  might  have  an  insured  building  of  the  value 
of  $5,000  on  a  l^rge  farm,  and  yet  be  held  to  have  sus- 
tained no  loss  by  its  destruction  because  there  was  no 
demand  for  land  in  that  location,  and  the  farm  could  not 
have  been  sold.  While  the  price  for  which  the  property 
could  be  sold  might  be  admissible  in  evidence  to  assist  in 
arriving  at  its  value,  it  was  not  the  only,  nor  a  safe,  cri-, 
terion.  If  not  salable  at  all,  it  might  have  a  value  to 
the  owner  as  a  home  for  himself  and  family,  or  for  busi- 
ness purposes.  Where,  as  in  this  case>  the  policy  was 
"valued  "  (amount  of  insurance  fixed),  the  rule  is  indem- 
nification to  the  owner  not  exceeding  the  sum  insured; 
the  question,  not  what  some  one  would  have  paid  for  the 
building,  but  what  amount  would  indemnify  the  owner 
for  the  loss  sustained. 

The  rule  of  damages  is  the  value  of  the  property  lost,^ 
and  not  the  cost  of  replacement.  Steward  v.  Iiisurance\ 
Co.  5  Hun,  261.  It  is  for  the  jury  to  determine  how 
fiiuch  money  will  make  good  to  the  insured  his  loss. 
Brinley  v.  Insurance  Co.  11  Mete.  195.  '*Itis  for  the 
jury  to  say  what  the  actual  value  of  the  building  was, 
in  view  of  all  the  facts,  and  their  finding  is  conclusive." 
Wood,  Ins.  §  446. 

Counsel  seem  to  have  confounded  the  measure  or  rule 
of  damage  for  merchandise  or  goods  destroyed  with  that 
for  buildings.  In  the  former  the  value  in  market  is  cor- 
rect. In  the  latter  it  must  be  "^^  actital  value  of  the 
property  in  the  condition  it  was  in  at  the  time  of  loss, 
taking  into  consideration  its  age  and  condition^  and  not 
necessarily  what  it  would  cost  to  erect  a  new  building. 
The  assured  should  be  allowed  the  value  of  his  building 
at  the  time  of  loss;  and  if  by  reckon  of  age  or  use,  it  is 
less  valuable  than  a  new  building  erected  upon  the  same 
plan,  of  similar  materials  and ^of  the  same  dimensions, 
the  insured  should  be  ailowedfor  such  difference  arising 
from  deterioration.^^  Wood,  Ins.  §446;  Insurance  Co. 
V.  Sennett,  ST  Pa.  St. 
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It  follows  that  the  original  cost  of  the  building,  the 
cost  of  constructing  a  like  building  at  the  time  of  trials 
on  the  same  land,  and  the  difference  in  value  between 
the  building  destroyed,  by  reason  of  its  age  and  use,  and 
a  new  one,  were  all  proper  inquiries  to  assist  the  court 
in  arriving  at  a  just  conclusion  in  regard  to  the  loss  sus- 
tained; and  the  admission  of  evidence  upon  these  points 
was  not  erroneous,  as  supposed  by  appellant.  In  our 
view  of  the  case,  no  serious  errors  occurred  upon  the  trial, 
^and  the  judgment  should  be  afifirmed. 

Richmond  and  Pattison,  CO.,  concur. 

Feb  Cubiam.    For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  is  afQrmed. 

Affirmed. 


Gilpin  v.  Adams. 

The  Statute  of  Limitations  is  Pleadable  to  Aiyy  One  ob  All 
OP  Several  Distinct  Causes  of  Action,  Though  Embraced  iw 
A  Single  CX)UNT. —  When  a  complaint  states  several  distinct  causes 
of  action  —  as  for  moneys  expended  for  the  use  of  defendant ;  for 
services  performed  by  plaintiff  as  agent  of  the  defendant;  for  the 
use  of  property  by  the  defendant,  etc., —  the  statute  of  limitations 
may  be  pleaded  to  each  or  aU  of  these  several  items,  although  all 
are  joined  in  one  count.  It  is  therefore  not  a  valid  objection  to  a 
Judgment  in  such  case  that  the  court,  after  the  commencement  of 
the  trial,  permitted  the  plaintiff  to  dismiss  without  prejudice  his 
action  as  to  all  but  two  of  the  items  declared  upon,  thus  preventing 
the  defendant  from  pleading  the  statute  of  limitations  to  the  latter 
items,  as  he  would  have  done  had  they  been  originally  declared 
upon  in  this  form.  Such  an  objection  could  not  be  available  in 
any  case  unless  accompanied  by  a  seasonable  offer  by  the  defend- 
ant to  so  amend  his  answer  as  to  set  up  the  statute  as  a  defense. 

Landlord  and  Tenant  ~  A  Vaud  Lease,  in  the  Absence  of  Some 
Default  bt  Tenant,  No  Defense  to  a  Suit  by  Latter  Against 
His  Landlord  Upon  a  Different  Cause  of  Action.—  It  is  not 
A  valid  defense  to  an  action  for  services,  and  for  moneys  expended 
for  use  of  the  defendant,  that  plaintiff  held  a  lease  of  a  tract  of 
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land  from  defendant,  on  which  he  grazed  a  large  number  of  ani- 
mals without  paying  anything  for  the  privilege,  when  the  lease 
itself  shows  that  it  was  give^  in  consideration  that  the  lessee  would 
construct  and  maintain  fences  and  irrigating  ditches,  plant  trees, 
erect  certain  buildings,  pay  taxes  and  generally  keep  the  premises  in 
good  repair.  The  lease  shows  ample  consideration  for  the  use  of 
the  land,  and,  in  the  absence  of  some  default  on  part  of  the  lessee, 
is  no  defense  to  an  action  upon  a  wholly  different  agreement. 

Appeal  from  District  Court  of  Rio  Orande  County. 

Messrs.  Markham  &  Dillon  and  W.  M.  Maguirb,  for 
appellant. 

Mr.  John  L.  Jerome,  for  appellee. 

Richmond,  0.  In  this  action,  plaintiff  below,  appellee 
here,  sought  to  recover  for  moneys  paid  out  and  ex- 
pended by  plaintiff  for  the  use  of  defendant,  and  for 
services  performed  by  plaintiff  as  agent  in  and  about  the 
management  of  certain  property  known  as  the  "Baca 
Grant,"  and  for  services  in  and  about  the  mining  prop- 
erty of  the  defendant  on  said  grant,  and  the  leasing  of 
the  same,  and  for  the  use  of  horses  furnished  by  the 
plaintiff  for  the  use  of  defendant,  at  his  request,  and  for 
interest  upon  divers  suras  of  money  advanced  by  the 
plaintiff  for  the  use  of  the  defendant,  at  his  request. 

The  form  of  the  complaint  is  in  the  nature  of  a  declara- 
tion upon  consolidated  common  counts.  After  the  im- 
paneling of  the  jury,  plaintiff  made  application  to  be 
allowed  to  dismiss  without  prejudice  all  the  items  of 
account  described  in  the  complaint,  except  the  items  for 
money  paid  out  and  expended,  and  for  services  as  agent 
from  November  1,  1878,  to  August  1.  1883.  This  appli- 
cation was  granted,  and  thereafter  the  cause  was  tried 
to  a  jury,  and  verdict  rendered  in  favor  of  plaintiff  for 
the  sum  of  $8,055.65.  Six  thousand  seven  hundred  and 
fifty  dollars  was  allowed  plaintiff  for  services,  and 
$1,305.55  for  moneys  advanced  and  expended.  Motion 
for  a  new  trial  was  interposed,  whereupon  the  court  iu- 
VoL.  xiv  — 88 
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timated  that,  unless  the  plaintiff  remitted  the  sum  of 
$1,806.55,  a  new  trial  would  be  granted.  The  intima- 
tion of  the  court  was  acted  upon.  Thereafter  judgment 
was  rendered  upon  the  verdict  for  the  sum  of  $6,760. 

Fourteen  errors  are  assigned,  eight  of  which  are  to  the 
admission  of  evidence  over  the  objections  of  defendant. 
The  others  are  addressed  to  alleged  errors  in  overruling 
appellant's  motion  for  a  nonsuit  and  motion  for  a  new 
trial,  and  permitting  the  appellee  to  remit  so  much  of 
the  amount  embraced  in  the  verdict  as  related  to  moneys 
expended,  and  that  the  verdict  was  contrary  to  the  evi- 
dence. But  one  error  specifically  assigned  is  discussed  in 
the  brief  of  appellant.  Counsel  for  appellant  confine 
their  discussion  to  two  points:  First,  that  the  verdict  was 
clearly  contrary  to  the  evidence;  therefore  a  new  trial 
should  have  been  granted.  Second,  that  after  the  com- 
mencement of  the  trial  the  court  permitted  the  appellee 
to  dismiss  without  prejudice  as  to  all  the  items  declared 
upon  except  two. 

We  will  discuss  the  second  point  first,  although  we  are 
not  prepared  to  admit  that  this  point  is  entitled  to  con- 
sideration in  this  court.  No  exceptions  were  taken  at 
the  time  the  court  permitted  the  plaintiff  to  dismiss  the 
action  upon  the  various  items  referred  to,  nor  is  it  spe- 
cifically assigned  for  error.  It  is  claimed,  however,  that 
it  was  embraced  in  the  application  for  a  new  trial,  and 
that,  inasmuch  as  exceptions  were  reserved  to  the  action 
of  the  court  in  overruling  the  motion  for  a  new  trial,  it 
is  a  legitimate  subject  for  discussion  on  appeal.  While 
not  conceding  this  claim  of  appellant,  we  will,  however, 
determine  the  question. 

Appellant  contends  that  striking  out  the  various  items 
from  the  complaint  changed  the  character  of  the  action, 
and  prevented  the  defendant  from  pleading  as  he  would 
have  pleaded  if  the  action  had  been  brought  originally 
on  the  two  items  only, —  that  of  service  performed,  and 
money  expended;  that,  as  the  suit  was  originally  brought, 
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it  was  on  a  book-account,  and  consisted  of  more  than 
thirty  items,  running  through  a  series  of  years  from  18Y8 
to  1880;  and  that,  the  last  item  of  the  account  being  within 
the  statute  of  limitations,  the  defendant  was  not  at  lib- 
erty to  plead  the  statute,  whereas,  if  the  action  had  been 
brought  for  salary  for  services  only,  the  defendant  could 
have  so  pleaded. 

The  complaint  does  not  set  out  a  claim  upon  a  book- 
account,  nor  does  the  record  contain  the  itemized  state- 
ment referred  to  in  the  appellant's  argument;  and  it 
nowhere  appears  in  the  record  that  at  the  time  of  the 
application,  and  granting  of  the  same,  appellant  then 
and  there  made  application  to  amend  his  answer  by  in- 
terposing the  plea  of  the  statute  of  limitations.  If,  as  he 
says,  the  plea  could  have  been  and  would  have  been  in- 
terposed, had  the  action  been  confined  to  a  claim  for 
services,  we  see  no  reason  why,  to  this  particular  item, 
he  might  not,  upon  application,  have  so  amended  his  an- 
swer as  to  interpose  the  statute;  nor  can  we  ag]*ee  with 
the  position  taken  by  appellant,  that  he  could  not  in  the 
first  instance,  by  answer,  have  raised  the  question  of 
limitation  to  the  claim  for  services.  Several  causes  of 
action  were  joined  in  one  count.  To  this  form  of  com- 
plaint no  objections  were  made,  and  each  particular  item 
was  as  definitely  set  forth  as  though  the  complaint  had 
contained  as  many  particular  causes  of  action  as  there 
were  items;  and  the  statute  of  limitations  could  have 
been  pleaded  to  each  or  all  of  the  items  so  distinctly 
enumerated  in  the  complaint.  Schillo  v.  McEweUy  90 
111.  77. 

When  several  counts  are  thus  used,  the  defendant  may, 
according  to  the  nature  of  his  defense,  demur  to  the 
whole,  or  plead  a  single  plea  applying  to  the  whole,  or 
may  demur  to  one  count  and  plead  to  another,  or  plead 
a  separate  plea  to  each  count;  and  in  the  two  latter  casea 
the  result  may  be  a  corresponding  severance  in  the  sub- 
sequent pleadings,  and  the  production  of  several  issues. 
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But,  whether  one  or  more  issues  be  produced,  if  the  de- 
cision, whether  in  law  or  in  fact,  be  in  the  plaintiffs 
favor  as  to  any  one  or  more  counts,  he  is  entitled  to 
judgment  pro  tanto,  though  he  fail  as  to  the  remainder. 
Steph.  PL  257,  258. 

Several  causes  of  action  may  be  joined  in  one  count, 
and  it  will  not  be  necessary  to  prove  all  the  causes  al- 
leged. Kecovery  may  be  had  pro  tanto.  Puter.  PL  & 
Pr.  69.  We  deem  it  too  late  for  the  plaintiff  now  to  in- 
sist on  the  right  to  interpose  the  statute  of  limitations. 
Upon  proper  showing  the  court  would  and  could,  under 
the  code,  have  permitted,  in  the  furtherance  of  justice, 
an  amendment  to  his  answer;  and  inasmuch  as  it  was 
in  his  power  to  plead  the  statute,  in  the  first  instance,  to 
the  particular  item  for  which  recovery  was  had,  we  do 
not  think  that  he  should  now  be  permitted  to  complain. 

As  to  the  first  point,  the  main  contention  of  appellant 
is  that  Adams  had  a  lease  of  this  grant,  or  a  portion  of 
it,  upon  which  he  grazed  a  large  amount  of  stock,  and 
for  which  privilege  he  paid  no  compensation.  The  lease 
which  was  executed  between  the  parties  does  not  sup- 
port the  argument.  By  the  terms  of  that  lease  it  appears 
that  a  certain  portion  of  the  Baca  grant  was  leased  to 
plaintiff,  and  that,  in  consideration  of  the  lease  of  the 
premises,  plaintiff  agreed  to  construct  and  maintain  a 
good  and  substantial  fence,  with  double  posts  of  cedar  or 
pitch  pine,  not  less  than  seven  and  one-half  feet  long, 
around  the  entire  tract  of  ground,  which  was  to  be  com- 
pleted within  a  year  from  the  1st  of  November,  1878;' 
that  he  would  pay  all  taxes  then  due,  and  all  taxes  there- 
after levied  upon  the  premises  during  the  lease;  that  he 
would  construct  with  all  due  diligence  an  irrigating  ditch 
upon  the  premises,  suflficient  and  capable  of  irrigating 
all  of  the  bottom  lands  practically  capable  of  irrigation; 
that  he  would  plant  one  or  more  rows  of  cotton- wood  or 
other  shade  trees  along  the  north  line  of  the  fence  to  be 
constructed,  and  that  he  would  construct  lateral  ditches 


Digitized  by  VjOOQIC 


1890.]  Gilpin  v.  Adams.  517 

for  the  purpose  of  irrigating  lands  lying  along  the  varioas 
creeks  on  the  said  grant;  that  he  would  build  and  main- 
tain in  good  repair  upon  the  premises  an  adobe  brick 
dwelling  of  not  less  than  four  rooms,  and  such  barns, 
granaries,  corrals  and  other  outhouses  and  inclosures  as 
may  be  needed  from  time  to  time  during  the  continuance 
of  the  lease;  and  further,  that  he  should  construct  bridges 
where  they  were  necessary  over  the  creeks  and  streams 
of  water  for  irrigating  ditches,  where  the  roads  crossed 
them,  and  should  keep  all  the  improvements  so  con- 
structed by  him  in  good  order  and  repair  during  the  con- 
tinuance of  the  lease,  and  at  the  expiration  thereof  yield 
the  possession  of  the  same  to  the  party  of  the  first  part 
in  like  good  order  and  condition,  and  the  said  improve- 
ments were  then  to  be  and  become  the  property  of  the 
party  of  the  said  first  part. 

It  was  further  provided  by  the  lease  that  all  the  tim- 
ber and  mining  lands  comprised  within  the  grant  were 
reserved  from  the  operation  of  the  lease  to  the  uninter- 
rupted use  and  disposal  of  the  party  of  the  first  part,  and 
provided,  further,  that  the  party  of  the  second  part 
should  have  the  care  and  custody  of  the  mining  and 
timber  lands,  and  keep  trespassers  therefrom,  and  should 
be  permitted  to  use  so  much  timber  as  he  desires  for 
fencing  and  building  purposes  and  repairs,  for  fuel,  and 
such  other  purposes  necessary  for  the  maintenance  and 
improvement  of  the  premises. 

This,  it  seems  to  us,  was  ample  consideration  for  the 
privilege  of  occupying  the  land,  and  grazing  stock 
thereon.  But,  in  addition  to  the  plaintiff  becoming  the 
tenant  of  defendant,  he  was  employed  by  the  defendant 
in  and  about  the  mining  premises  situated  on  the  grant, 
in  securing  a  recognition  of  the  defendant's  title  by  a 
large  number  of  persons  occupying  certain  portions  of 
the  tract,  and  in  securing  such  persons,  engaged  in  min- 
ing thereon,  to  take  from  the  defendant  a  lease  of  the 
premises.    Indeed,  the  evidence  discloses  the  fact  to  be 
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that  plaintiff  had  general  control  of  the  entire  tract  of 
land.  No  complaint,  it  seems,  was  ever  made  to  his 
conduct  or  acts  as  agent;  and  all  of  such  acts  as  such 
agent  were  recognized  by  the  defendant.  The  testimony 
establishes  the  employment  of  appellee  by  appellant,  and 
an  agreement  to  pay  him  reasonable  compensation  for 
such  services.  At  least,  from  all  the  testimony,  such 
was  the  conclusion  of  the  jury;  and,  no  definite  sum 
having  been  agreed  upon,  they  were  justified  in  deter- 
mining, under  the  complaint  and  proof,  what  such  serv- 
ices were  reasonably  worth.  Mattocks  v.  Lymariy  16  Vt 
118;  Wood,  Mast.  &  Serv.  §  100. 

To  our  mind,  there  was  suflBcient  evidence  to  warrant 
the  jury  in  finding  for  the  plaintiff,  and,  from  all  the 
evidence,  we  are  not  prepared  to  say  that  the  amount  of 
the  verdict  as  compensation  was  in  excess  of  the  actual 
services  rendered.    The  judgment  should  be  affirmed. 

Pattison  and  Reed,  CO.,  concur. 

Per  Curiam.  For  the  reasons  stated  in  the  forego- 
ing opinion  the  judgment  is  aflfirmed, 

Affirmed. 
Hayt,  J.,  not  sitting. 


9a  492 

L  ^-^  Bernheimer  v.  City  op  Leadville. 

14    518| 
34    997 

1.  PowEB  OF  MuinciPAL  CosPORATiONS  TO  LiOBKSB.—  The  authority 

of  municipal  corporations  to  grant  licenses  for  occupations  carried 
on  within  their  limits  exists  by  force  of  the  statute  alone,  and  they 
cannot  legally  exact  license  fees  from  those  engaged  in  busineflB 
pursuits  not  included  or  coyei*ed  by  the  statute. 

2.  An  Insurance  Agent  is  Not  an  Insurance  Broker.—  An  insur- 

ance agent  employed  by  one  company  to  represent  it  in  soliciting 
applications  for  insurance,  with  authority  to  write  and  issue  policies, 
is  not  an  insurance  broker,  nor  subject  to  a  city  ordinance  require 
ing  insurance  brokers  to  pay  a  license  fee. 
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Error  to  County  Court  of  Lake  County. 

Messrs.  S.  D.  Walukq  and  J.  B.  Mosby,  for  plaintiff 
in  error. 

Messrs.  J.  D.  Fleming  and  Chas.  H.  Wenzell,  for  de- 
fendant in  error. 

Pattison,  C.  It  appears  from  the  record  in  this  case 
that  on  September  2,  1885,  plaintiff  in  error  was  arrested 
for  the  violation  of  section  10,  chapter  11,  of  an  ordinance 
of  the  city  of  Leadville.  The  offense  charged  was  that 
plaintiff  in  error  ''did  engage  in,  pursue  and  carry  on  Uie 
business  and  occupation  of  an  insurance  bix)ker,  without 
firat  having  obtained  a  license  from  the  city  of  Leadville, 
as  required  by  the  ordinances,"  etc.  He  was  duly  tried 
by  the  police  magistrate,  adjudged  to  be  guilty,  and  fined 
$13  and  costs.  Subsequently,  upon  appeal  to  the  county 
court  of  Lake  county,  a  new  trial  was  bad,  and  he  was 
again  convicted,  and  a  fine  of  $5  and  costs  was  irbposed. 
A  review  of  this  judgment  is  sought  in  this  court. 

The  proceeding  was  had  under  section  10  of  an  ordi- 
nance entitled  **  An  ordinance  for  compiling  the  general 
ordinances  of  the  city  of  Leadville,"  adopted  January  2, 
1885.  By  this  section  the  amount  of  the  license  fees  is 
fixed  which  are  required  to  be  paid  to  tlie  clerk  of  that 
city,  for  the  privilege  of  exercising  certain  trades  and 
avocations.  The  part  of  the  section  pi*esented  for  consid- 
eration reads  as  follows:  ''The  several  amounts  to  be 
paid  to  the  said  clerk  for  licenses  imposed  by  the  said 
council  upon  the  applicant  shall,  in  addition  to  the  fee 
for  issuing  the  same  of  fifty  cents,  to  be  paid  to  the  city 
clerk,  be  as  follows  [among  others]:  Insurance  brokers, 
$50  per  annum."  To  enforce  the  oi'dinance  it  was  pro- 
vided that,  upon  conviction  for  a  violation  of  its  provis- 
ions, a  fine  of  not  less  than  $5  nor  more  than  $200  should 
be  imposed,  etc.  Was  plaintiff  in  error  subject  to  this 
provision! 
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The  city  of  Leadville  was  organized  under  the  statute 
relating  to  towns  and  cities  which  was  in  force  in  1877. 
The  office  performed  by  the  provisions  of  that  and  simi- 
lar statutes  is  clearly  and  well  defined.  These  statutes 
confer  upon  communities  within  this  state  authority  to 
exercise  the  powers  of  municipal  corporations  upon  com- 
pliance with  their  provisions.  When  the  necessary  steps 
have  been  taken  to  secure  the  privileges  and  franchises 
offered  by  the  law,  and  proper  proof  has  been  made  of 
compliance  therewith,  then  such  community  becomes  a 
municipal  corporation,  and  is  authorized  to  exercise  all 
the  powers,  rights,  franchises  and  privileges  particularly 
mentioned  in  the  act  under  which  the  organization  was 
perfected. 

It  is  a  well-settled  elementary  principle  that  the  char- 
ter of  a  municipal  corporation,  or,  if  organized  under  a 
general  law,  that  such  general  law,  is  the  instrumental- 
ity by  means  of  which  the  legislature  of  the  state  dele- 
gates to  the  municipal  body  the  right  to  exercise  such 
franchises,  and  such  legislative  power  and  authority,  as 
may  be  essential  to  the  safety,  well-being  and  prosper- 
ity of  the  community.  It  is  equally  well  settled  that 
the  charter  or  the  law  by  which  the  municipal  body  is 
created  is  to  be  strictly  construed,  and  that  no  powers 
are  to  be  exercised  except  those  which  are  expressly  con- 
ferred, or  which  exist  by  necessary  implication.  This 
principle  of  law  is  expressed  with  extraordinary  clear- 
ness in  1  Dill.  Mun.  Corp.  §  89:  "  It  is  a  general  and  un- 
disputed  proposition  of  law  that  a  municipal  corporation 
possesses  and  can  exercise  the  following  powers,  and  no 
others:  Firsts  those  granted  in  express  words;  second^ 
those  necessarily  or  fairly  implied  in,  or  incident  to, 
the  powers  expressly  granted;  thirds  those  essential  to 
the  declared  objects  and  purposes  of  the  corporation, — 
aot  simply  convenient,  but  indispensable.  Any  fair, 
reasonable  doubt  concerning  the  existence  of  power  is 
resolved  by  the  courts  against  the  corporation,  and  the 
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power  is  denied.  Of  every  municipal  corporation  the 
charter  or  statute  by  which  it  is  created  is  its  organic 
act.  Neither  the  corporation  nor  its  officer  can  do  any 
act,  or  make  any  contract,  or  incur  any  liabihty,  not  au- 
thorized thereby.  All  acts  beyond  the  scope  of  the 
powers  granted  are  void."  Of  the  power  to  license,  it  is 
needless  to  say  that  it  exists  perforce  of  the  statute  alone. 

To  determine  whether  plaintiff  in  error  could  be  re- 
quired to  pay  a  license  fee,  a  review  not  only  of  the  stat- 
ute of  18T7,  but  other  legislation  had  in  relation  to  the 
authority  of  cities  and  towns  to  license,  regulate  and 
control  business  of  the  nature  of  that  carried  on  by  him, 
may  be  instructive.  Subdivision  21,  section  1,  article  3, 
chapter  84,  of  the  territorial  laws  relating  to  towns  and 
cities,  expressly  conferred  upon  the  boai-d  of  trustees  of 
such  towns  and  cities  the  right  to  ''license,  tax  and  reg- 
ulate commission  merchants,  innkeepers,  brokers,  money 
brokers,  insurance  agents,  auctioneers,  hawkers,"  etc. 
This  chapter  of  the  territorial  laws  was  expressly  re- 
pealed in  1877  (Gen.  Laws  1877,  §  2745). 

Sections  2654  and  2655  of  the  General  Laws  of  1877 
define  the  powers  of  towns  and  cities  organized  under 
the  new  act.  Authority  to  license,  etc.,  is  expressly 
conferred  by  subdivisions  13-16,  28  and  61  of  section 
2655.  It  is  unnecessary  to  recite  any  of  these  subdivis- 
ions except  the  sixty-first.  It  reads  as  follows:  "  To  tax, 
license  and  regulate  auctioneers,  distillers,  brewers,  lum- 
ber yards,  livery  stables,  public  scales,  money  changes, 
and  brokers:  provided  that  the  exercise  of  their  powers 
shall  not  interfere  with  the  sales  made  by  sheriffs,  con- 
stables, tax  collectors,  *  *  *  or  any  other  person 
required  by  law  to  sell  real  or  personal  property  at  auc- 
tion." It  will  be  observed  that  by  this  provision  no  au- 
thority is  exf)ressly  conferred  to  license  an  **  insurance 
agent."  By  the  territorial  law  express  authority  was 
granted  to  license  such  agents.    The  provisions  of  the 
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General  Laws  of  1883  in  respect  to  the  power  to  license 
are  the  same  as  those  of  1877,  and  need  not  be  i^ecited. 
The  use  by  the  territorial  legislature  of  the  phrase  "in- 
surance agents,"  and  also  the  word  **  brokers,"  indicates 
that  in  the  judgment  of  that  bod)'  the  two  were  not 
synonymous  in  meaning,  and  that  the  word  ''broker*' 
did  not  include  insurance  agents.  The  subsequent  ac- 
tion of  that  body  in  striking  out  the  phrase  ''insurance 
agents  "  shows  an  intent  to  withdraw  the  authority  pre- 
viously conferred  as  to  this  class  of  pensons. 

But,  discarding  for  the  present  the  foregoing  consid- 
eration, we  are  of  the  opinion  that  under  the  authority 
to  license  brokers  a  license  fee  could  not  be  exacted  from 
plaintiff  in  error.  As  has  already  been  shown,  defend- 
ant in  error  was  without  express  authority  to  license  an 
"  insurance  agent."  It  necessarily  follows  that  if  plaint- 
ijffi  in  error  was  an  insurance  agent  within  the  meaning 
of  the  law,  and  such  agency  be  not  covered  by  the  term 
"broker,"  he  was  not  subject  to  the  provisions  of  the 
ordinance,  and  that  the  proceeding  against  him  was  un- 
authorized. 

By  the  agreed  statement  of  facts  submitted  to  the  court 
below  the  question  of  plaintiff  in  error's  capacity  is  re- 
lieved of  all  doubt  and  difficulty.  It  appears  that  "said 
Bernheimer  was  duly  authorized  and  commissioned  by 
the  commission  of  said  company  [the  Travelers'  Life  and 
Accident  Insurance  Company],  issued  to  him  under  the 
hands  of  the  proper  ofl&cers  and  the  seal  of  said  company, 
within  certain  territory,  in  said  commission  described, 
including  the  territory  within  the  corporate  limits  of  the 
said  city  of  Leadville,  in  said  county  and  state,  to  solicit 
and  receive,  as  agent  of  said  company,  apphcations  for 
insurance  and  policies  of  insurance  to  be  issued  by  and 
in  the  name  of  said  company,  and  as  such  ^ent  to  write 
and  issue  for  and  by  the  authority  of,  and  in  the  name 
o{y  said  company,  policies  of  insurance,  insuring  and  in- 
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demnifying  all  persons  procuring  the  same,  and  named 
in  such  policies  of  insurance,  against  death  and  accident/' 
etc.  Other  facts  need  not  be  recited.  Such  an  insurance 
agent  is  certainly  not  an  insurance  broker.  In  1  Bouv. 
Law  Diet.,  brokers  are  defined  to  be  "  those  who  are  en- 
gaged for  others  in  the  negotiation  of  contracts  relative 
to  property  with  the  custody  of  which  they  have  no  con- 
cern." The  same  author  states  that  "  insurance  brokers 
procure  insurance,  and  negotiate  between  insurers  and 
insured." 

In  Anderson's  Dictionary  of  Law  an  **  insurance  bro- 
ker" is  defined  as  "a  person  who  negotiates  contracts 
of  insurance.  He  is  agent  for  both  parties.  An  insur- 
ance agent  is  ordinarily  an  employee  of  the  insurer  only." 
An  insurance  agent  clothed  with  the  authority  of  plaint- 
iff in  error,  as  shown  by  the  statement  of  facts,  is  not 
regarded  as  the  agent  of  the  insured. 

It  is  unnecessary  for  the  purposes  of  this  case  to  define 
the  office  of  an  insurance  broker.  It  is  sufficient  to  say 
that  he  usually  acts  for  both  parties;  he  represents  no 
particular  company;  he  is  employed  for  a  specific  pur- 
pose. It  is  his  business  to  act  upon  particular  occasions. 
Plaintiff  in  error  was  the  acknowledged  agent  and  rep- 
resentative of  a  particular  company.  He  was  acting 
under  a  commission  issued  to  him  under  the  hand  and 
seal  of  the  Travelers'  Life  and  Accident  Insurance  Com- 
pany. He  was  the  representative  of  that  company 
within  a  particular  district  He  was  authorized  not  only 
to  take  applications  for  insurance,  but  in  the  name  of 
the  company  to  make  contracts  of  insurance  and  issue 
policies.  The  company  was  bound  by  his  acts.  It  can 
hardly  be  said  that,  in  the  conduct  of  this  business, 
plaintiff  in  error  was  the  agent  of  such  citizens  as  might 
apply  to  him  for  insurance.  He  was  not  an  insurance 
broker,  within  the  purview  of  the  statute. 

Further  discussion  is  unnecessary.    The  ordinance  in 
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question  was  not  applicable  to  him.  The  proceeding  was 
therefore  unwarranted.  The  judgment  of  the  court  be- 
low should  be  reversed. 

Reed  and  BiCHMom),  CC.^  dissenting. 

Per  Curiam.    For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  is  reversed. 

Reversed. 


Castagno  v.  Carpenter,  Administrator. 

1.  Instructions  to  Juey  —  Appellant  Cannot  Ck)MPLAiN  of  Ebbob 

Which  Does  Not  Pbejttdice.— Where  the  appellant  assigned 
error  upon  an  instruction  given  at  the  trial,  and  it  appears  that  the 
portion  of  the  instruction  applicable  to  the  facts  of  the  case  stated 
the  law  correctly,  and  that  the  portion  complained  of  could  not 
have  been  prejudicial  to  the  appellant  in  any  event,  it  affords  no 
ground  for  reversal. 

2.  AcrrioN  Aoainst  Indobser  of  Pbomissoby  Note,  the  Makers  Not 

Havinq  Been  Prosecuted  to  Insolvenct.— In  a  suit  against 
the  indorser  of  a  promissory  note,  no  action  having  been  instituted 
against  the  makers,  the  question  whether  a  suit  against  the  latter 
would  have  been  wholly  unavailing  was  properly  submitted  for 
the  determination  of  the  jury  on  the  evidence,  under  section  7, 
chapter  9,  General  Statutes. 

Appeal  from  District  Court  of  Ouray  County. 

Messrs.  J.  P.  Cassidy  and  J.  W.  Mills,  for  appellant. 

Mr.  S.  L.  Carpenter,  for  appellee. 

Pattison,  C.  This  action  was  brought  by  Luther 
Harris  in  his  life-time  against  John  Castagno,  appellant, 
as  assignor  of  a  certain  promissory  note  bearing  date 
June  1,  1882,  made  by  Nellie  G.  Bragaw  and  B.  S. 
Bragaw,  her  husband,  for  the  sum  of  $276,  payable  to 
the  order  of  Gteorge  P.  Costigan  one  year  after  date,  with 
interest  at  the  rate  of  two  per  cent,  per  mouth. 
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The  original  complaint  was  in  the  usual  form,  and 
alleged,  among  other  things,  that  the  note  was  assigned 
or  indorsed  to  appellant  on  or  about  June  15,  1882,  and 
that  it  was  thereafter  indorsed  by  him  to  one  W.  M. 
Stewart,  and  by  Stewart  to  Harris. 

To  this  complaint  a  demurrer  was  interposed.  Subse- 
quently, by  amendment,  the  following  allegation  was 
added:  **That  at  the  time  said  note  became  due  the 
makers  thereof,  and  each  of  them,  were  insolvent,  and 
each  of  them  ever  since  have  been  and  now  are  in- 
solvent." 

An  answer  was  filed  which  put  in  issue  the  material 
allegations  of  the  complaint,  and  set  up  certain  affirma- 
tive defenses,  which  need  not  be  considered  by  this  court. 

The  only  question  presented  to  this  court  (that  being 
the  sole  issue  tried  by  the  court  below)  arises  upon  the 
allegation  of  the  complaint  to  the  effect  that  at  the  time 
the  note  in  question  matured  the  makers  of  the  note 
were  wholly  insolvent.  As  no  action  has  ever  been  in- 
stituted against  the  makers,  the  purpose  of  this  allega- 
tion, and  the  proof  introduced  to  sustain  it,  was  to  show 
that  such  an  action  would  have  been  entirely  unavailing 
within  the  meaning  of  the  statute. 

The  nature  and  extent  of  the  liability  of  the  assignor 
of  a  negotiable  instrument  is  expressly  defined  by  sec- 
tion Y,  chapter  9,  General  Statutes.  That  section  pro- 
vides that  *'  every  assignor  *  *  *  of  every  such  note 
*  *  *  shall  be  liable  to  the  action  of  the  assignee 
thereof,  or  his  executors  or  administrators,  if  such  as- 
signee shall  have  used  due  diligence,  by  the  institution 
and  prosecution  of  a  suit  against  the  maker  of  such 
assigned  note,  *  *  *  for  the  recovery  of  the  money 
or  property  due  thereon,  or  damages  in  lieu  thereof; 
provided  that,  if  the  institution  of  such  suit  would  have 
been  unavailing,  *  *  *  such  assignee  *  *  *  may 
recover  against  the  assignor  *  *  *  as  if  due  diligence 
by  suit  had  been  used." 
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It  is  conceded  that  if,  at  the  maturitj  of  the  note  in 
question,  the  makers  thereof  were  insolvent,  then  a  suit 
against  them  would  have  been  unavailing  within  the 
meaning  of  the  statute,  and  that  to  fix  the  liability  of 
the  assignor  an  action  against  them  was  unnecessary. 

The  execution  and  the  assignment  of  the  note  being 
admitted,  the  only  issue  presented  to  the  court  below  was 
that  of  the  insolvency  of  the  makers,  and  all  the  evi- 
dence  introduced  at  the  trial  bore  directly  upon  this  issue. 
A  review  of  the  evidence  in  behalf  of  plaintiff  is  entirely 
unnecessary.  It  is  sufficient  to  say  that  such  evidence 
tended  to  show  that  the  makers  of  the  note  wore  insolv- 
ent, not  only  in  the  county  of  Ouray,  where  they  resided 
at  the  time  the  note  was  made  and  at  its  maturity,  but 
that  they  were  without  property  anywhere  within  the 
state  of  Colorado  or  elsewhere.  No  evidence  on  the  part 
of  the  defendant  was  offered  which  showed,  or  tended 
to  show,  that  the  makers,  or  either  of  them,  were  solv- 
ent, or  that  they  had  property  anywhere  within  the  state 
which  was  subject  to  execution,  except  that  hereinafter 
recited. 

Mr.  Cassidy,  attorney  for  the  appellant,  was  s^om  as 
a  witness,  and  stated  in  substance  that  he  had  examined 
the  records  of  the  county  of  Ouray,  and  found  that  on 
the  4th  day  of  June,  1883,  Mr.  Bragaw  was  the  owner  of 
an  undivided  one-quarter  interest  in  a  lot  50x142  in  the 
town  of  Ouray,  and  three  mining  claims;  that  this  tract 
of  land  and  these  mining  claims  were  incumbered  with 
a  1300  trust-deed,  upon  which  a  balance  of  $25,  with  inter- 
est thereon  for  about  two  years,  remained  unpaid;  that 
the  value  of  the  lot  was  $150.  There  is  no  evidence  what- 
ever as  to  the  value  of  the  three  mining  claims.  The 
records  were  not  produced,  and  Mr.  Cassidy  did  not  state 
whether  this  property  was  actually  owned  by  Mr.  Bra- 
gaw when  the  note  matured.  It  further  appears  that 
the  property  mentioned  had  been  sold  for  taxes  in  June, 
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1883.     No  other  evidence  was  introduced  on  behalf  of 
the  defendant. 

The  jury  were  instructed  to  the  effect  that,  if  they 
found  that  the  makers  of  the  note  were  insolvent  in  the 
county  in  which  they  lived  at  the  tim^  of  making  the 
note,  and  had  lived  for  several  months  before,  that  it  was 
not  necessary  to  show  their  insolvency  throughout  the 
country;  that,  when  a  fact  or  state  of  facts  is  found  to 
exist  approximately,  the  law  presumes  such  fact  or  state 
of  facts  to  continue  till  the  contrary  is  shown;  that 
if  the  jury  should  find  by  the  preponderance  of  proof 
that  the  makers  of  the  note  were  insolvent  or  had  ab- 
sconded when  the  note  became  due,  or  that  the  insti- 
tution of  the  suit  against  the  makers  of  the  note  would 
have  been  unavailing,  then  the  verdict  should  be  for  the 
plaintiff.  The  other  instructions  given  by  the  court 
need  not  be  recited. 

The  argument  of  appellant  is  predicated  upon  this  in- 
struction, and  upon  the  further  proposition  that  the  tes- 
timony of  Oassidy  shows  that  R.  S.  Bragaw  had  property 
subject  to  execution  which  might  have  been  reached  and 
applied  in  part  payment  of  the  note  had  suit  been  begun 
against  the  makers  in  the  first  instance. 

It  is  first  insisted  that  the  court  erred  in  instructing 
the  jury  that,  if  they  should  find  the  makers  of  the  note 
insolvent  in  the  county  in  which  they  lived,  plaintiff  need 
not  show  their  insolvenc)'  throughout  the  country.  It  is 
unnecessary  to  determine  whether  this  part  of  the  charge 
was  erroneous  or  not.  The  evidence  introduced  by 
plaintiff  tended  to  show  that  the  makers  of  the  note 
were  without  property  anywhere  in  the  state  of  Colo- 
rado, and  there  was  no  testimony  introduced  by  defend- 
ant which  showed,  or  tended  to  show,  that  they  had 
property  anywhere,  except  that  of  Cassidy,  which  related 
solely  to  the  property  situated  in  the  town  and  county  of 
Ouray.  As  there  was  no  testimony  to  which  the  in- 
struction could  apply,  it  is  manifest  that  defendant  was 
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not  prejudiced,  and  the  error,  if  it  was  one,  was  harm- 
less. 

It  is  further  contended  that  the  proposition  embraced  in 
that  part  of  the  instruction  in  which  the  court  said  that, 
when  a  fact  or  state  of  facts  is  found  to  exist  approx- 
imately, the  law  presumes  such  fact  or  state  of  facts  to 
continue  until  the  contrary  is  shown,  is  erroneous.  It 
may  be  assumed  that  this  portion  of  the  instruction  was 
suggested  to  the  court  by  the  fact  that  the  evidence  of 
some  of  the  witnesses  as  to  the  financial  condition  of 
the  makers  of  the  note  was  not  confined  to  the  precise 
point  of  time  at  which  the  note  matured.  But  as  the 
testimony,  taken  as  a  whole,  clearly  showed  that  these 
parties  were  insolvent  when  the  note  matured,  and  from 
that  time  until  the  trial  was  had,  it  is  clear  that  the  de- 
fendant could  not  have  been  prejudiced.  The  remainder 
of  the  instruction  states  the  law  clearly  and  correctly, 
and  no  complaint  is  made  by  appellant  concerning  it. 

Again,  it  is  contended  that  the  testimony  of  Cassidy 
was  sufficient  in  itself  to  show  that  an  action  against  the 
makers  of  the  notes  would  not  have  been  unavailing, 
within  the  meaning  of  the  statute.  This  position  is  un- 
tenable. The  evidence  of  Cassidy  was  not  uncontra- 
dicted. Two  or  three  of  plaintijff's  witnesses  stated  that 
they  had  claims  against  these  parties;  that  they  sought 
for  property  out  of  which  to  make  their  claims,  but 
could  find  none;  that  the  little  property  which  they  had 
was  so  incumbered  that  no  equity  of  any  appreciable 
value  remained  to  them;  that  in  their  opinion  they  were 
wholly  insolvent.  The  question  of  insolvency,  there- 
fore, was  one  for  the  jury  and  not  for  the  court.  That 
question  was  correctly  submitted  to  the  jury  by  the  fol- 
lowing instruction:  **The  court  instructs  the  jury  that 
an  indorser  on  a  note  is  not  liable  for  the  payment  of 
said  note  in  default  of  payment  by  the  makers,  unless 
the  holders  first  procure  judgment  against  the  makers 
thereof,  and  have  return  of  execution  that  said  judg- 
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ment  cannot  be  satisfied  out  of  the  property  of  the  mak- 
ers of  said  note,  or  prove  to  the  satisfaction  of  the  jury 
that,  if  suit  had  been  brought  on  the  note  against  the 
makers  thereof,  and  judgment  recovered  thereon,  the 
said  judgment  could  not  have  been  satisfied,  either  in 
whole  or  in  part,  out  of  the  property  of  the  makers  of 
said  note." 

That  this  is  a  correct  statement  of  the  law  cannot  be 
doubted.  In  Dimn  v.  Ohost,  5  Colo.  134,  it  is  held  that 
"the  statute  fixes  the  liability  of  an  assignor  by  indorse- 
ment of  negotiable  instruments  after  diligence  against 
the  maker  by  suit,  unless  such  suit  would  have  been  un- 
availing." The  same  principle  is  enunciated  in  Jfarfm 
V.  Cole,  104  U.  S.  30.  In  Wickersham  v.  Altom,  77  111. 
620,  it  is  said  that,  **  where  the  evidence  shows  that  the 
maker  of  an  indorsed  promissory  note  was  insolvent  at 
its  maturity,  and  so  continued,  and  therefore  a  suit 
against  him  would  have  been  unavailing,  the  assignor 
will  be  liable  to  the  assignee  upon  his  assignment."  As 
the  provision  of  our  statute  under  consideration  was  bor- 
rowed from  Illinois,  the  decisions  of  the  supreme  court  of 
that  state  are  good  authority  here. 

The  record  fails  to  disclose  any  error  of  which  appel- 
lant can  justly  complain.  It  is  unnecessary  to  consider 
in  this  connection  the  effect  of  section  13  of  the  Code  of 
Civil  Procedure,  permitting  the  joinder  in  the  same  ac- 
tion of  parties  and  sureties  to  promissory  notes.  See 
Hamill  v.  Ward,  ante,  p.  277.  The  judgment  should  be 
affirmed.  • 

Reed  and  Richmond,  CC,  concur. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  is  affirmed. 

Affirmed. 
Vol.  XIV— 84 
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Wilson  kt  al.  v.  Hawthorne. 

1.  Pleading— Legal  Efpbct  op  Unoontroverted  Allegations.— 

Every  material  allegation  of  a  complaint  or  answer,  not  contro- 
verted, must,  for  the  purposes  of  the  action,  be  taken  as  true. 

2,  JumsDiCTiON  —  How  A  Judgment  May  Be  Impeached.— A  judg. 

ment  rendered  without  obtaining  jurisdiction  of  the  person  maj  be 
impeached  by  a  proceeding  in  equity,  or  by  answer  to  an  action, 
where  equitable  defenses  are  allowable. 

8.  SAine  —  Allegation  of  Merits.— An  allegation  of  merits  should 
be  made  in  a  complaint  or  answer  denying  the  validity  of  a  judg- 
ment as  an  earnest  of  good  faith;  but  such  allegation  is  not  essen- 
tial or  traversable. 

4.  Under  Code  Practice  a  Joint  Equitable  Defense  May  Be  Suf- 
ficient AS  TO  A  Single  Defendant  Though  Insufficient  as  to 
Others.—  The  rigid  rule  in  common-law  actious  that  a  joint  plea 
insufficient  as  to  one  defendant  is  insufficient  as  to  all  is  not  appli- 
cable to  an  equitable  defense,  under  the  Colorado  Code  of  Proced- 
ure. QuiBre,  whether  a  judgment  rendered  against  several  parties 
may  be  maintained  against  those  over  whom  jurisdiction  was  reg« 
ulariy  obtained,  when  set  aside  as  to  others  for  want  of  jurisdio 
tion. 

Appeal  from  District  Court  of  Clear  Creek  County, 

Mr.  W.  T.  Hughes,  for  appellants. 

Mr.  Justice  Elliott  delivered  the  opinion  of  the  court 

From  the  abstract  of  record  in  this  case  it  appears  that 
the  action  was  begun  by  appellee  as  plaintiff  in  the 
county  court  in  1885  to  recover  the  balance  due  upon  a 
certain  other  judgment  i;pndered  in  his  favor  in  the  same 
court  in  1878.  To  the  complaint  appellants,  as  defend- 
ants, filed  an  answer  containing  certain  denials,  and  also 
a  further  equitable  defense  or  cross-complaint  verified. 

The  cross-complaint  is  in  the  nature  of  a  bill  in  equity 
to  impeach  a  judgment  for  want  of  jurisdiction.  Its 
allegations  are  affirmative  both  in  form  and  substance. 
They  are  to  the  effect  that  the  judgment  sued  upon  was 
rendered  by  the  county  court  of  Clear  Creek  county  upon 
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an  appeal  from  a  justice's  court;  that  no  summons  was 
served  upon  Henry  Wilson  from  the  justice's  court;  that 
he  did  not  appear  in  that  court,  did  not  unite  in  the  ap- 
peal to  the  county  court,  and  never  appeared  in  the 
action,  either  in  person  or  by  attorney,  and  further,  that 
the  entry  of  the  appearance  of  Henry  Wilson  by  the 
county  court  was  unauthorized;  that  Henry  Wilson  was 
not  served  with  process,  and  did  not  appear  in  person  in 
the  case  at  any  time;  that  the  attorney  for  David  R. 
Wilson  was  without  authority  to  appear  for  Henry,  and 
in  fact  appeared  for  David  B.  alone,  so  that  the  judgment 
of  the  county  court  was  void  for  want  of  jurisdiction; 
and  that  the  county  court,  though  duly  requested  in  apt 
time  by  motion  supported  by  afiSdavits  to  amend  the 
record  so  as  to  show  that  said  Heniy  Wilson  was  not 
subject  to  its  jurisdiction,  refused  so  to  do.  Upon  these 
and  other  pertinent  and  amendatory  allegations  added 
by  leave  of  the  court  excusing  delay  in  not  sooner  seek- 
ing relief  from  the  judgments  sued  upon,  defendants 
demanded  **that  the  said  judgment  be  vacated  and  an- 
nulled, and  that  the  plaintiff  be  enjoined  from  further 
proceedings  thereon." 

From  the  abstract  of  the  record  before  us  it  further 
appears  that  a  demurrer  upon  general  grounds,  and  also 
upon  the  ground  that  the  matters  set  forth  in  the  cross- 
complaint  were  barred  by  the  statute  of  limitations,  was 
interposed,  and  sustained  by  the  county  court;  that 
thereupon  an  appeal  was  taken  to  the  district  court  of 
Clear  Creek  county,  in  which  court  the  demurrer  to  the 
cross-complaint  was  overruled,  and  leave  and  ample  time 
were  given  to  plaintiff  to  answer  the  same.  After  these 
recitals  the  abstract  of  record  contains  the  following 
statement:  *'  December  23,  1886,  no  answer  to  the  cross- 
complaint  having  been  filed,  the  cause  came  on  for  trial 
upon  the  allegations  of  the  cross-complaint  and  its 
amendments.  After  hearing  the  evidence,  consisting  of 
record  exempUfications,  the  court  adjudged  the  cross- 


Digitized  by  VjOOQIC 


532  Wilson  v.  Hawthorne.  [April  T., 

complaint  and  its  amendments  insufficient,  and  dismissed 
the  same." 

Tlie  defendants  bring  this  appeal.  No  part  of  the  evi- 
dence or  of  the  record  exemplifications  appear  in  the  ab- 
stract of  record.  The  only  error  assigned  is  that  "  the 
court  erred  in  dismissing  the  cross-complaint  and  refus- 
ing the  relief  prayed  for." 

This  appeal  is  governed  by  the  act  of  1885  (Sess.  Laws, 
350).  Section  16  of  said  act  provides  that  "the  cause 
shall  be  submitted  to  the  supreme  court  upon  the  printed 
abstract  of  record  and  amended  abstracts,  as  hereinafter 
provided,  and  no  transcript  of  record  in  writing  shall  be 
filed,  and  no  costs  shall  be  taxed  therefor  except  as  herein 
provided."  In  construing  this  section  of  the  statute,  this 
court,  in  the  case  of  South  Boulder  Ditch  &  Reservoir 
Co,  V.  Community  Ditch  &  Reservoir  Co.  8  Colo.  429, 
said:  "The  review  of  the  case  is  had  upon  the  printed 
abstracts."  The  same  rule  was  announced  in  Halsey  v. 
Darling^  13  Colo.  1. 

By  overruling  the  demurrer,  the  district  court  adjudged 
the  equitable  defense  or  cross-complaint  sufficient  in  law 
to  bar  the  plaintiff  of  his  action,  at  least  as  to  one  of  the 
defendants.     The  plaintiff  having  failed  to  answer  or 
reply  to  the  cross-complaint,  every  material  allegation 
thereof  must,  "for  the  purposes  of  this  action,  be  taken 
as  true."    This  rule  of  pleading  is  expressly  declared  by 
the  Code  of  Civil  Procedure  of  this  state,  and  is  sustained 
by  the  general  current  of  authority.     Colo.  Code,  §  71 
Pom.  Eem.  §  617;  Crater  v.  McCormick,  4  Colo.  196 
Tucker  v.  Parks,  7  Colo.  62;  Silvey  v.  Neary,  59  Cal.  97 
Fergus  v.  Tinkham,  38  111.  407. 

It  follows  from  the  foregoing  that,  unless  there  was 
fatal  error  in  overruling  the  demurrer  to  the  cross-com- 
plaint,—  that  is,  unless  said  cross-complaint  is  wholly 
insufficient,  both  in  form  and  substance,  for  any  purpose 
whatever. —  the  action  of  the  court  in  dismissing  the  same 
for  insufficiency  as  to  both  defendants  cannot  be  sus- 
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tained.  It  becomes  necessary,  therefore,  to  consider 
whether  the  equitable  defense  or  cross-complaint  as 
pleaded  is  fatally  defective,  or  whether  it  is  sufficient  in 
substance  as  an  answer  to  the  plaintiff's  action  upon  the 
original  judgment,  either  in  whole  or  in  part.  Though 
the  authorities  are  somewhat  conflicting  upon  questions 
of  this  kind,  we  think  that  the  better  doctrine  is  that  a 
judgment  rendered  without  obtaining  jurisdiction  of  the 
person  may  be  impeached  and  set  aside  by  a  proceeding 
in  equity  for  that  purpose;  that  in  such  proceeding  the 
recitals  of  the  record  will  not  be  taken  to  import  abso- 
lute verity;  and  also  that  an  action  brought  upon  a  judg- 
ment pronounced  without  obtaining  jurisdiction  of  the 
person  of  the  defendant  may  be  defeated  by  a  proper 
answer,  under  a  system  of  procedure  allowing  equitable 
defenses  to  be  interposed  in  all  civil  actions.  To  warrant 
such  rehef,  the  contradiction  of  the  record  must  be 
clearly  established;  but  we  need  not  discuss  the  kind  or 
quantum  of  evidence  required,  since,  in  this  case,  no 
issue  was  taken  on  the  cross-complaint.  Code  Colo. 
§§  69,  60;  Bliss,  Code  PL  §  347;  Freem.  Judgm.  §  495; 
Marr  v.  Wetzel^  3  Colo.  2;  Oreat  West  Mm.  Co.  v. 
Woodmas  of  Alston  Min.  Co.  12  Colo.  46;  Thompson  v. 
Whitman,  18  Wall.  457;  Rtdgeway  v.  Bank,  11  Humph. 
523. 

In  determining  whether  or  not  the  cross-complaint  as 
pleaded  is  sufficient,  it  becomes  necessary,  also,  to  con- 
sider whether  a  judgment  rendered  without  due  process 
of  law,  and  without  jurisdiction  over  the  person,  may  be 
relieved  against  without  any  showing  of  merits  by  the 
party  seeking  such  relief.  Here,  again,  the  authorities 
are  in  conflict.  The  cross-complaint  in  this  action  con- 
tains no  allegation  that  the  defendant  Henry  Wilson  was 
not  liable  in  the  original  action  equally  with  the  defend- 
ant David  R.  Had  the  demurrer  been  specially  inter- 
posed and  sustained  for  the  want  of  such  averment,  the 
ruling  would  not  have  been  erroneous.    The  jurisdiction 
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of  equity  should  not  be  invoked  except  by  a  complaint 
alleging  that  real  injustice  has  been  or  is  likely  to  be 
done.  But  we  are  not  prepared  to  say  that  such  aver- 
ment is  essential  or  traversable.  The  showing  of  merits 
should  not  be  required  to  the  extent  of  compelling  a  party 
against  whom  a  judgment  has  been  obtained,  without 
jurisdiction  over  his  person,  to  come  into  a  court  of  equity 
and  assume  the  burden  of  disproving  his  liability.  On 
the  contrary,  a  party  thus  circumstanced  is  entitled  to  the 
maintenance  of  his  right  to  defend  against  such  supposed 
liability  in  an  action  wherein  his  advei-sary  must  assume 
the  burden  of  proof.  This  distinction  is  important  in  all 
cases,  and  in  many  may  be  absolutely  controlling. 

The  allegation  of  merits,  though  not  traversable,  may 
very  properly  be  required  as  an  earnest  of  good  faith 
from  the  party  seeking  relief  from  a  supposed  unauthor- 
ized  judgment;  and  as  a  rule,  under  our  system,  such 
pleading  may  be  required  to  be  verified.  If  a  pleading 
be  demurred  to  for  want  of  such  averment,  it  may  be 
dismissed,  unless  amended;  but  in  this  case  the  absence 
of  the  averment,  not  having  been  made  a  ground  of  de- 
murrer, did  not  justify  the  dismissal  of  the  cross-com- 
plaint. Freem.  Judgm.  §  498;  Bell  v.  Williams,  1  Head, 
229;  Byan  v.  Boyd,  38  Ark.  778;  Cratvford  v.  White,  17 
Iowa,  560. 

In  view  of  a  retrial  of  this  action,  it  is  desirable  that  it 
should  be  now  determined  whether  or  not  the  equitable 
defense  or  cross-complaint  can  be  made  available  in  favor 
of  the  defendant  David  R.  Wilson,  as  well  as  the  defend- 
ant Henry.  The  authorities  are  divided  upon  questions 
of  this  character.  It  has  been  frequently  asserted  that  a 
judgment  is  an  entirety,  and  if  void  against  one  defend- 
ant is  void  against  all.  On  the  other  hand,  it  has  been 
held  that  a  judgment  rendered  against  several  parties, 
part  of  whom  were  not  subject  to  the  jurisdiction  of  the 
court,  may  nevertheless  be  maintained  against  those  over 
whom  jurisdiction  was  regularly  obtained.    But  in  cases 
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of  the  latter  class  the  validity  of  the  judgment  seems  to 
depend  upon  the  circumstances  of  the  particular  case, 
such  as  the  form  of  the  judgment,  the  consideration 
upon  which  it  was  founded,  the  relation  of  the  parties 
defendant  to  each  other,  statutory  provisions,  the  mode 
in  which  relief  is  sought,  and  the  like.  See  case  of  St. 
John  V.  Holmes,  32  Am.  Dec.  603,  together  with  note 
and  cases  appended  thereto.  From  the  abstract  of  the 
record  before  us  it  does  not  appear  that  the  original  judg- 
ment was  in  any  manner  challenged  upon  this  particular 
ground;  and  the  abstract  is  not  sufficiently  specific  to 
enable  us  to  determine  the  question  with  safety,  so  we 
shall  not  express  an  opinion  upon  the  matter.  But  in 
this  connection  it  is  proper  to  observe  that  if  it  should  be 
determined  on  a  retrial  that  the  matters  contained  in  the 
equitable  defense  are  sufficient  as  to  Henry  Wilson,  but 
not  as  to  David  R,  the  fact  that  Henry  pleaded  the  de- 
fense jointly  with  David,  instead  of  pleading  separately, 
will  not  defeat  Henry's  right  to  protection  against  the 
original  judgment  The  rigid  rule  in  common-law  ac- 
tions announced  in  Deitsch  v.  Wiggiiis,  1  Colo.  299,  that 
a  joint  plea,  insufficient  as  to  one  defendant,  is  insuffi- 
cient as  to  all,  is  not  properly  applicable  to  an  answer  in 
chancery,  or  to  an  equitable  defense  of  this  kind,  under 
the  liberal  provisions  of  our  Code  of  Procedure,  especially 
after  a  demurrer,  not  inteiT)osed  upon  such  ground,  has 
been  overruled,  and  the  privilege  of  amendment  passed 
by.  Code  Colo.  §§  59,  70,  77,  443;  Story,  Eq.  PI.  §§  443, 
692;  Htiggins  v.  Building  Co.  2  Atk.  44. 

The  plaiiitiff  not  having  made  answer  or  reply  to  the 
cross-complaint,  his  action  should  have  been  dismissed, 
at  least  as  to  the  defendant  Henry  Wilson,  unless  said 
defendant  desired  to  have  the  case  heard  for  the  purpose 
of  obtaining  the  affirmative  relief  sought  by  the  cross- 
complaint.  The  judgment  of  the  district  court  is  re- 
versed and  the  cause  remanded. 

Reversed. 
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Seaman,  impleaded,  etc.  v.  Hax  et  al.  (two  cases). 

1.  Bale  of  Chose  in  Acttion  on  Execution.— By  statute  the  mort- 

gagor's interest  in  land  is  made  subject  to  execution  sale.  And 
the  mortgagee,  as  well  as  a  stranger,  may  subject  this  interest  to 
the  payment  of  an  independent  debt. 

2.  Constructive  Notice  op  Mortgage  Lien.— The  recording  of  a 

mortgage,  regular  in  form  and  correctly  describing  the  property 
incumbered,  operates  as  constructive  notice  to  third  persons  of  the 
lien  created  thereby. 
8.  Pleading  —  Averments  and  Issues.— ¥he  denial  in  a  pleading  of 
"legal  notice  *  ♦  *  so  as  in  any  way  to  affect  •  •  •  the 
title  derived,"  etc.,  does  not  put  in  issue  the  allegation  of  notice  in 
the  pleading  answered. 

Appeal  from  District  Court  of  Arapahoe  County. 

In  the  year  1882  Catherine  Caspar,  being  indebted  to 
appellees  in  the  sum  of  $2,000,  executed  four  promissory 
notes  for  $500  each,  payable  in  three,  six,  nine  and 
twelve  months,  respectively.  To  secure  these  notes  she 
also  gave  a  mortgage  upon  eight  lots  in  the  city  of  Den- 
ver, which  mortgage  was  at  the  time  duly  filed  for  record 
with  the  clerk  and  recorder  of  Arapahoe  county.  At  the 
time  of  the  foregoing,  transaction  four  of  the  said  lots 
were  already  incumbered  by  a  trust-deed.  The  four  lots 
thus  incumbered  were  afterwards  sold  to  satisfy  the  in- 
debtedness secured  by  the  trust-deed. 

In  1884  appellees  obtained  a  judgment  against  Caspar 
for  a  separate  and  distinct  indebtedness.  In  July  of  said 
year,  under  said  judgment,  execution  was  duly  levied 
upon  the  four  lots  covered  by  the  mortgage.  They  were 
sold  at  sheriff's  sale,  and  Gartner,  one  of  the  appellees, 
became  the  purchaser  thereof.  In  August,  1884,  the 
mortgage  notes  being  due  and  unpaid,  appellees  began 
suit  to  obtain  judgment  thereon,  and  to  foreclose  their 
mortgage  against  the  property.  In  1885,  while  said  fore- 
closure suit  was  still  pending,  Bentley,  who  was  im- 
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pleaded  in  the  present  suit,  obtained  a  judgment  against 
Caspar  for  the  sum  of  $85.63.  After  the  expiration  of 
six  months  from  the  date  of  the  execution  sale  above 
mentioned,  at  which  Gartner  became  the  purchaser, 
Bentley,  as  an  execution  creditor,  redeemed,  under  the 
statute,  from  that  sale.  His  execution  was  then  levied 
upon  the  property.  It  was  sold  by  the  sheriff.  He  be- 
came the  purchaser,  and  ultimately  received  his  sheriff's 
deed. 

In  September,  1886,  a  judgment  of  foreclosure  was 
rendered  in  the  mortgage  proceedings,  and  the  real  estate 
ordered  sold,  in  pursuance  thereto,  to  satisfy  the  debt, 
then  amounting  to  $2,893-.75.  On  the  12th  of  October, 
1886,  Bentley  sold  and  conveyed  by  deed  to  appellant 
Seaman  the  interest  acquired  by  him  under  his  sheriffs 
deed. 

On  the  25th  of  October,  1886,  the  present  action  was 
instituted,  Caspar,  Seaman  and  Bentley  being  made  par- 
ties thereto.  The  object  was  to  obtain  a  decree  which 
should  in  effect  remove  the  cloud  cast  upon  the  title  by 
reason  of  the  Bentley  execution  sale  and  the  Seaman 
purchase,  so  that  upon  sale  under  the  decree  of  fore- 
closure the  purchaser's  title  might  be  perfect.  Defend- 
ants Bentley  and  Caspar  disclaimed.  Defendant  Seaman 
answered.  A  demurrer  to  his  second  defense  was  sus- 
tained, and  from  the  order  thus  entered  the  first  of  these 
appeals  was  taken,  under  the  act  of  1885,  no  longer  in 
force.  Afterwards,  Seaman  having  in  the  meantime 
amended  his  answer,  upon  motion  the  court  found  in  favor 
of  appellees  on  the  pleadings,  and  rendered  a  decree  ac- 
cordingly. To  review  the  latter  proceedings  and  decree 
the  second  appeal  was  taken. 

Mr.  J.  A.  Bentley,  for  appellant. 

Mr.  0.  B.  LmDELL,  for  appellees. 
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Chief  Justice  Helm  delivered  the  opinion  of  the  court. 

These  appeals  are  considered  together,  as  the  view  of 
the  court,  hereafter  expressed,  is  decisive  of  both. 

It  is  unnecessary  to  critically  analyze  the  pleadings. 
The  answer  contains  many  supposed  denials,  and  it  also 
sets  up  supposed  affirmative  defenses.  But  we  shall  ad- 
dress ourselves  to  the  question  whether  or  not  the  facts 
that  appear  in  the  pleadings,  without  proper  contradic- 
tion, warranted  the  decree  rendered  by  the  court  below. 
If  we  shall  discover  that  the  decree  was  proper  under  the 
pleadings  as  they  stood  at  the  time  it  was  rendered,  no 
error  was  committed  by  the  court  in  its  ruling  upon  the 
demurrer  to  the  second  defense. 

Though  the  mortgage  originally  described  eight  lots, 
the  sale  to  a  third  party  in  satisfaction  of  a  prior  trust- 
deed  entirely  divested  of  its  value  the  mortgagees'  lieu 
upon  the  four  lots  sold;  and  their  security  was  narrowed 
to  the  remaining  four  lots,  which  alone  are  the  subject 
of  the  present  controversy. 

Appellant  relies  upon  the  doctrine  of  equitable  estop- 
pel, i.  e.,  an  estoppel  created  by  the  conduct  of  appellees. 
His  position  is  that  appellees,  by  levying  execution  upon 
and  selling  the  mortgaged  lots,  waived  their  right  to  en- 
force the  mortgage  lien  as  against  him  or  his  vendor; 
but  he  cites  no  case  that  recognizes  such  waiver  or  estop- 
pel under  circumstances  similar  to  those  before  us. 

By  statute  in  this  state,  the  mortgagor's  interest  in 
land  is  expressly  made  subject  to  execution  sale;  and 
there  is  no  doubt  but  that  a  stranger  to  the  mortgage 
might  have  levied  his  execution  upon  the  premises  in 
question,  and  have  sold  the  same  to  satisfy  his  judg- 
ment. The  mortgage  lien  would  not,  in  such  case,  have 
been  divested,  and  the  purchaser  would  have  taken  title 
subject  thereto.  To  all  intents  and  purposes,  after  the 
issue  of  the  sheriflf's  deed,  he  would  step  into  the  shoes 
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of  the  mortgagor.  We  know  of  no  reason  why  the  mort- 
gagee has  not  the  same  rights  in  this  respect  as  other 
creditoi's.  Suppose  his  mortgage  debt  is  not  due.  The 
mere  fact  that  he  happens  to  have  a  prior  lien,  given  to 
secure  a  different  debt  which  has  not  yet  matured,  would 
not,  either  upon  principle  or  authority,  prevent  his 
proceeding  in  the  premises  as  any  other  judgment  cred- 
itor. 

The  mortgagee  must  not  make  a  fraudulent  use  of  his 
superior  lien,  secrete  its  existence,  or  otherwise  mislead 
others  to  their  disadvantage;  but  the  mere  isolated  fact 
that  he,  instead  of  another,  subjects  his  mortgagor's  re- 
maining interest  to  judicial  sale  in  satisfaction  of  an 
independent  debt,  does  not  of  itself  work  the  estoppel 
contended  for. 

The  acts  of  appellees  do  not  constitute  a  fraud  in 
law;  and  we  scan  the  record  before  us  in  vain  for  such 
indicia  of  fraud  in  fact  as  will  sustain  appellant's  con- 
tention. 

Appellees  do  not  appear  to  have  done  anything,  either 
by  word  or  act,  or  by  omission  to  speak  or  act,  tend- 
ing to  mislead  or  deceive  appellant.  Their  mortgage 
was  regular  in  form.  It  correctly  described  the  prop- 
erty, and  was  duly  recorded.  Thus  all  parties  were 
visited  with  constructive  notice  of  its  existence,  and  the 
lien  created  thereby.  It  was  not  released  of  record,  and 
nothing  was  said  or  done  by  appellees  to  fairly  justify 
an  inference  that  the  mortgage  notes  had  been  paid. 
On  the  contrary,  the  complaint  avers  that  appellant  had 
notice,  when  he  purchased,  that  the  foreclosure  suit  was 
pending.  The  denial  that  his  vendor,  Bentley,  had 
*' legal  notice"  thereof,  *'so  as  in  any  way  to  affect 
*  *  *  the  title  derived,"  etc.,  was  no  denial,  even  as 
to  Bentley. 

We  fail  to  discover  in  these  transactions  the  essential 
elements  of  an  equitable  estoppel.    Defining  such  ele- 
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ments,  see  Bigelow,  Estop.  (2d  ed.)  437;  2  Pom.  Eq.  Jur. 
§  805;  Griffith  v.  Wright,  6  Colo.  248. 

The  judgments  of  the  court  below  in  both  cases  are  af- 
firmed. 

Affirmed. 

Mb.  Justice  Eluott  not  sitting. 


14    540 

u  ^  McMiCHAEL  v.  Groves  et  al. 

14    040 

Ji^JHS  1.  Practice  is  Suprbmb  Court  —  Effect  of  a  Dismissal  of  a  Writ 

27  ^1  OF  Error  or  an  Appeal  Under  Different  Statutes.—  Prior  to 

1887  the  dismissal  of  a  writ  of  error  or  an  appeal  by  the  supreme 
court,  without  express  affirmance  of  the  judgment,  operated,  re- 
gardless of  the  ground  relied  on,  as  a  nonsuit  in  the  former  in- 
stance and  a  discontinuance  of  the  particular  appellate  proceeding 
in  the  latter. 

2.  Same.—  But  under  the  statute  of  1887,  in  causes  brought  up  for  re- 
view from  the  district  court,  unless  the  order  of  dismissal  expressly 
reserves  the  right,  the  judgment  stands  affirmed,  and  a  further  re- 
view, either  by  appeal  or  by  error,  cannot  be  had. 

8.  DismssAL  OF  Appeal  Without  Prejudice.—  When  an  appeal  is 
dismissed  without  prejudice,  appellant^s  right  to  a  writ  of  error  at 
any  time  within  three  years  from  the  rendition  of  judgment  re- 
mains. 

4.  Liability  of  Sureties  on  Appeal  Bond.—  But  unless  plaintiff  In 
error  procures  his  supersedeas  within  thirty  days  after  the  date  of 
dismissal  of  his  appeal,  the  sureties  upon  his  appeal  undertaking 
become  liable  thereon  as  in  case  of  affirmance. 

Error  to  District  Court  of  Chaffee  County. 

Motion  to  dismiss  writ  of  error. 

The  facts  are  suflSciently  stated  in  the  opinion  of  the 
court.  The  statutory  provisions  of  the  Civil  Code, 
adopted  in  1887,  referred  to,  are  as  follows: 

''  Sec.  397.  The  dismissal  of  an  appeal  may,  by  order 
of  the  court,  be  made  without  prejudice  to  another  ap- 
peal or  writ  of  error;  but,  unless  another  appeal  or  super- 
sedeas be  taken  or  allowed  within  thirty  days  after  such 
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dismissal,  the  dismissal  of  an  appeal  or  writ  of  orror  shall 
operate  as  an  affirmance  of  the  judgment  of  the  tiial 
com-t,  so  as  to  make  the  sureties  upon  the  undertaking 
given  by  the  appellant  or  plaintiff  in  en-or  liable  on  such 
undertaking." 

**  Sec.  406.  Writs  of  eiTor  shall  lie  from  the  supreme 
court  to  every  final  judgment  of  any  court  of  record  in 
this  state."    *    *    * 

*'  Sec.  401.  A  writ  of  error  shall  not  be  brought  after 
the  expiration  of  three  years  from  the  rendition  of  the 
judgment  complained  of."    *    *    » 

And  section  402  provides  for  the  issuance  of  a  superse- 
deas in  connection  with  the  writ  of  error,  when  ordered 
by  the  court,  or,  if  in  vacation,  by  some  justice  thereof, 
upon  giving  a  bond  provided  for  in  such  order. 

Messrs.  Sam  P.  Rose  and  M.  G.  Cage,  for  plaintiff  in 
error. 

Mr.  C.  S.  LiBBY,  for  defendants  in  error. 

Chief  Justice  Helm  delivered  the  opinion  of  the  court. 

McMichael  prosecuted  his  appeal  from  a  decree  ren- 
dered against  him  in  the  court  below.  That  appeal  was 
dismissed  by  this  court,  but  no  order  was  entered  that 
such  dismissal  should  be  without  prejudice  to  another 
appeal  or  a  writ  of  error.  Subsequently,  and  after  the 
expiration  of  more  than  thirty  days  from  the  date  of 
dismissal,  he  sued  out  the  present  writ  of  error,  which 
was  by  order  of  the  court,  and  upon  the  filing  of  his 
bond,  duly  made  a  supersedeas.  The  motion  now  pre- 
sented is  to  dismiss  the  writ  of  error  and  discharge  the 
supersedeas. 

Prior  to  the  year  1887,  the  dismissal  of  a  writ  of  error 
or  an  appeal,  without  express  afiBrmance  of  the  judg- 
ment, operated,  regardless  of  the  ground  relied  on,  as  a 
nonsuit  in  the  former  instance,  and  as  a  discontinuance 
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of  the  particular  appellate  proceeding  in  the  latter. 
Freas  v.  Engelbrechtj  3  Colo.  377;  Monti  v.  Bishop,  id. 
605. 

Section  397  of  the  present  Civil  Code  introduces  a  new 
rule  upon  this  subject.  It  provides  that  **the  dismissal 
of  an  appeal  may,  by  order  of  the  court,  be  made  with- 
out prejudice  to  another  appeal  or  writ  of  error."  That 
is,  unless  the  order  of  dismissal  expressly  reserves  the 
right,  the  judgment  stands  afiSrmed,  and  a  further  re- 
view, either  by  appeal  or  by  error,  cannot  be  had.  This 
is  the  obvious  design  and  consequence  of  the  provision; 
for  it  would  be  idle  to  declare  that  the  dismissal  may  by 
order  be  made  without  prejudice,  if  the  intention  was  to 
allow  a  second  appeal  or  a  writ  of  error,  the  order  being 
silent  with  reference  thereto.  And  since,  at  least  as  to 
district  courts,  no  constitutional  inhibition  forbids,  effect 
must  in  the  present  case  be  given  to  the  legislative  in- 
tent. Under  the  foregoing  view  the  statute  before  us 
does  not  take  away  the  right  to  a  writ  of  error  conferred 
by  section  406  of  the  same  act.  Upon  entry  of  the  final 
judgment  in  any  court  of  record,  the  unsuccessful  party 
may  take  his  writ.  If,  however,  he  elects  to  present  his 
case  by  appeal  instead,  he  voluntarily  hazards  a  review 
by  error;  such  hazard  resting  upon  the  contingency  that 
his  appeal  may  be  dismissed  without  the  saving  clause 
relating  to  prejudice. 

When  an  appeal  is  dismissed  without  prejudice,  appel- 
lant's right  to  a  writ  of  error  at  any  time  within  three 
years  from  the  rendition  of  judgment  remains.  See 
sees.  401,  406,  Civil  Code.  But  availing  himself  of  this 
privilege  does  not  stay  proceedings  in  the  trial  court 
pending  the  review.  If  he  wishes  to  accomplish  this 
result  he  must  procure  a  supersedeas;  and  here  again, 
section  397,  above  mentioned,  introduces  an  important 
qualification  hitherto  unknown  to  the  law.  Unless  plaint- 
iff in  error  procures  his  supersedeas  within  thirty  days 
after  the  dismissal,  its  functions  are  materially  curtailed; 
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for  the  sureties  upon  his  appeal  undertaking  nevertheless 
become  and  remain  liable  thereon  as  in  case  of  affirm- 
ance. 

The  statutory  provision  under  consideration  is  in  some 
respects  anomalous,  but  its  language  is  reasonably  plain, 
and  the  courts  may  not,  by  construction,  change  its 
effect. 

We  are  obliged  to  sustain  the  motion  before  us.  Since 
the  appeal  was  not  dismissed  "without  prejudice,"  the 
writ  of  error  did  not  lie.  This  proceeding  is  accordingly 
dismissed,  and,  in  pursuance  of  such  dismissal,  the 
supersedeas  must,  of  course,  be  discharged. 

Writ  of  error  dismissed. 


GuTSHALL  V.  Helm. 


Appeal— Assignment  of  Errobs.— Where  the  verdict  is  sustained 
by  the  evidence,  and  the  charge  to  the  jury  is  correct,  the  judg- 
ment will  be  affirmed. 

Appeal  from  District  Court  of  Lake  County. 

Mr.  A.  W.  Stone,  for  appellant. 

Messrs.  Ruoker  &  Ewing,  for  appellee. 

Reed,  C.  This  suit  was  brought  by  appellee  (plaintiff) 
against  the  appellant  (defendant)  to  recover  the  amount 
due  on  three  several  promissory  notes.  The  notes  were 
made  by  the  defendant,  and  payable  to  the  order  of  the 
plaintiff.  There  was  no  question  in  regard  to  the  con- 
sideration for  which  the  notes  were  made,  nor  as  to  the 
amount  due  upon  them.  Their  execution  was  admitted. 
The  defendant,  by  answer,  set  up  several  matters  as  set- 
offs and  counter-claims.  The  testimony  regarding  them 
was  conflicting  and  contradictory.  No  errors  are  assigned 
to  the  admission  or  rejection  of  testimony.    Exceptions 
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to  the  charge  of  the  court  to  the  jury  were  not  reserved 
in  8uch  manner  as  to  entitle  them  to  be  reviewed  on  ap- 
peal. Keith  V.  WellSy  ante,  p.  321.  An  examination  of 
the  charge,  however,  shows  it  to  have  been  substantially 
correct  as  to  the  law  of  the  case,  fair,  clear  and  easy  to 
be  understood.  The  questions  to  be  determined  by  the 
jury  were  those  of  fact.  There  was  suiBScient  evidence 
to  warrant  the  finding.  It  was  not  against  the  weight 
or  preponderance  of  evidence,  hence  it  should  not  be  dis- 
turbed; and,  the  instructions  being  substantially  correct, 
as  above  stated,  the  judgment  should  be  affirmed. 

Richmond  and  Pattison,  CO.,  concur. 

Per  Curiam.     For  the  reasons  stated  in  the  foregoing 

opinion  the  judgment  is  affirmed. 

Affirmed, 


Wendling  Cattle  &  Land  Co.  v.  Woodburn. 

Review  —  Weight  op  Evidence.—  Where  the  evidence  was  conflict 
ing,  and  the  findings  of  the  trial  court  were  not  manifestly  agaiosi 
the  weight  thereof^  the  judgment  will  not  be  disturbed. 

Appeal  from  Superior  Court  of  Denver. 

Messrs.  T.  D.  W.  Tonley  and  I.  N.  Stevens,  for  ap 
pellant. 

Messrs.  Coe  &  Freeman,  for  appellee. 

BiCHMOND,  C.  In  this  action,  plaintiff,  appellee  herein, 
seeks  to  recover  the  sum  of  $1,500,  with  interest  thereon 
from  the  1st  day  of  October,  1886,  balance  due  as  pur- 
chase price  of  an  undivided  one-half  interest  in  certain 
cattle,  horses,  ranch,  water-rights  and  improvements. 

The  complaint  alleges  that  on  or  about  the  9th  day  of 
April,  A.  D.  1886,  the  plaintiff  sold  and  delivered  to  the 
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defendant  all  his  undivided  one-half  interest  in  and  to 
all  of  the  cattle  branded  0.  K.  and  1 0  U  and  all  horses 
Branded  O.  K.  on  the  left  hip,  also  his  interest  in  and  to 
the  O.  K.  ranch,  in  Mora  county,  N.  M.,  with  all  water- 
rights  and  improvements  thereon,  at  an  agreed  price 
of  $30,000;  that  defendant  promised  to  pay  therefor 
the  sum  of  $15,000  on  the  1st  day  of  July,  A.  D.  1886, 
and  $15,000  on  the  1st  day  of  October,  A.  D.  1886;  that 
defendant  paid  the  sum  of  $15,000  on  the  1st  day  of  July; 
and  that,  although  plaintiff  demanded  on  the  1st  of 
October,  1886,  the  further  sum  of  $15,000,  defendant  re- 
fused and  failed  to  pay  the  same. 

By  the  answer  to  this  complaint,  defendant  alleges 
that  the  sole  and  only  consideration  of  the  said  $30,000 
was  a  certain  contract  entered  into  between  the  plaintiff 
and  defendant  on  the  9th  day  of  April,  1886,  wherein 
and  whereby,  in  consideration  of  the  sum  of  $30,000, 
$15,000  thereof  to  be  paid  by  defendant  to  said  plaintiff 
on  the  1st  day  of  July,  1886,  and  the  balance  of  said  sum 
of  $30,000  to  be  paid  October  1,  1886,  the  plaintiff  agreed 
to  sell  and  deliver  his  undivided  one-half  interest  in  all 
cattle  bearing  the  O.  K.  and  the  I  0  U  brands,  and  all 
horses  branded  0.  K.  on  the  left  hip,  then  belonging  to 
the  firm  of  Maulding  &  Woodburn,  of  Mora  county, 
N.  M.,  also  the  ranch  known  as  the  ^'0.  K.  Ranch,"  sit- 
uate in  said  county,  New  Mexico,  together  with  two  or 
more  claims  of  water-rights;  that  said  first  instalment  of 
$15,000  was  duly  paid;  and  that  it  was  further  under- 
stood and  agreed  between  the  parties  that  the  plaintiff 
should,  on  or  before  the  maturity  of  payment  of  the  last 
$16,000,  execute  and  deliver  to  defendant  a  deed  for  said 
ranch  and  water-rights,  and  that  the  said  cattle  should 
number  at  least  as  many  as  one  thousand  five  hundred, 
and  said  horses  should  number  at  least  eighteen  head, 
and  that  said  plaintiff  would,  on  or  before  the  maturity 
of  the  said  last  $15,000,  furnish  to  said  defendant  the 
tally  of  said  cattle,  and  would,  on  or  before  the  maturity 
Vol,  XIV— 85 
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of  the  said  last  payment^  deliver  to  the  defendant  the 
number  of  one  thousand  five  hundred  head  of  cattle, 
upon  the  said  ranch;  that  the  plaintiff  has  not  made  or 
executed  the  deed  of  conveyance  or  other  title  to  the 
ranch  and  water-rights,  but  has  wholly  refused  to  de- 
liver said  tally,  and  did  not  deliver  to  the  defendant  one 
thousand  five  hundred  head  of  cattle,  but  only  delivered 
one  thousand  head. 

Plaintiff  replies,  specifically  denying  the  matters  con- 
tained in  the  answer. 

The  sole  issue  presented  in  the  court  below  was  whether 
or  not  the  plaintiff  had  contracted  to  make  the  deed  of 
conveyance  of  the  ranch,  with  the  water-rights,  and  to 
deliver  fifteen  hundred  or  more  head  of  cattle,  and  eight- 
een head  of  horses,  and  to  tally  the  cattle  before  the  last 
payment. 

The  cause  was  tried  to  the  court,  and  the  findings  of 
the  court  were  favorable  to  the  plaintiff;  upon  the  find- 
ings, judgment  was  rendered  in  favor  of  plaintiff  and 
against  defendant  for  the  sum  of  $15,000  and  $375  inter- 
est. To  reverse  this  judgment,  defendant  prosecutes  this 
appeal. 

The  arguments  of  both  parties  a,ve  addressed  exclu- 
sively to  the  issue  as  above  set  forth,  and  appellant  urges 
that  the  evidence  does  not  support  the  findings.  The 
plaintiff  contends  that,  at  the  time  of  the  contract  of  pur- 
chase, he  sold  the  cattle  upon  the  range  by  the  bmnds^ 
and  only  such  interest  as  he  had  in  the  ranch  and  water- 
rights,  which  was  that  of  a  squatter's  interest. 

It  is  wholly  unnecessary  for  us  to  incorporate  into  thi& 
opinion  a  lengthy  abstract  of  the  testimony.  The  rule 
of  this  court  is:  **  Where  the  evidence  is  confiicting,  and 
the  findings  of  the  trial  court  are  not  manifestly  against 
the  weight  of  the  evidence,  the  judgment  will  not  be  dis- 
turbed." JJllman  v.  McCormic,  12  Colo.  553.  A  careful 
review  of  the  evidence  satisfies  us  that  there  was  suffi- 
cient proof  to  warrant  the  findings  of  the  court.    On  the 
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part  of  plaintiff,  written  and  oral  proof  was  introduced* 
The  first  exhibit  is  in  the  figures  and  words  following: 

"Denver,  Colo.,  April  14,  1886.  It  is  hereby  agreed 
by  and  between  T.  F.  Maulding  and  the  Wendling  Cattle 
and  Land  Company  that  T.  P.  Maulding  shall  purchase 
for  said  company,  of  John  K.  Woodburn,  his  (Wood- 
burn's)  undivided  half  interest  in  the  Maulding  &  Wood- 
burn  Cattle  and  Eanch  Property,  situated  in  Mora,  New 
Mexico,  including  all  of  said  Woodburn's  said  interest  in 
the  O.  K.  brand,  at  a  cost  not  exceeding  $30,000,  and  on 
the  following  terms,  to  wit:  $15,000  to  be  paid  by  the  said 
Wendling  Cattle  and  Land  Company  on  the  first  day  of 
July,  1886,  and  $15,000  on  the  first  day  of  October,  1886. 
T.  P.  Maulding.  By  E.  P.  Lamb,  President  of  Wendling 
Cattle  and  Land  Company.  [Corporate  seal  of  the  Wend- 
ling Cattle  and  Land  Company.]  Attest:  S.  S.  Smythe,. 
Secretary. '^ 

Maulding  testifies  that,  in  pursuance  of  the  above^ 
paper,  he  purchased  Woodburn's  undivided  one-half  in- 
terest for  $30,000,  and  agreed  to  pay,  as  that  article 
states,  $15,000  on  the  1st  day  of  July,  and  $15,000  on  the 
1st  day  of  October,  and  that  Woodburn  turned  over  all 
of  his  interest  in  cattle  of  the  0.  K.  and  I  O  U  brands, 
and  all  horses  and  ranches,  executing  a  bill  of  sale  there- 
for, and  that  he  was  satisfied  at  the  time  of  the  purchase 
that  he  received  between  fifteen  hundred  and  two  thou- 
sand head  of  cattle,  and  eighteen  horses  and  two  mules, 
and  that  the  ranches  were  turned  over  to  the  company,, 
since  which  time,  and  up  to  the  present  day,  the  defendant 
company  has  been  in  the  possession  of  them;  that,  at  the 
time  of  the  purchase,  he  understood  the  character  of  the 
plaintiffs  claim  to  the  ranches,  and  it  appears  from  his 
testimony  that  no  agreement  was  entered  into  whereby 
plaintiflf  contracted  to  make  deeds,  or  to  deliver  any  pi'e- 
cise  number  of  cattle,  or  to  tally  the  cattle.  The  bill  of 
sale  is  in  words  and  figures  as  follows: 

''  Pinion  Eanch,  April  29,  1886.    This  is  to  certify  that 
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I  have  this  day  bargained,  sold  and  delivered  to  the 
Wendling  Land  and  Cattle  Company,  of  Colorado,  for 
and  in  consideration  of  the  sum  of  thirty  thousand 
(30,000)  dollars,  one-half  payable  July  1,  1886,  and  the 
balance  payable  October  1, 1886,  all  of  my  undivided  half 
interest  in  all  cattle  bearing  0.  K.  and  I  0  U  brands,  and 
all  horses  branded  0.  K.  on  left  hip,  now  belonging  to 
the  firm  of  Maulding  &  Woodburn,  of  Mora  county.  New 
Mexico,  also  the  ranch  known  as  the  *0.  K.  ranch,' 
situated  about  fourteen  miles  from  Wagon  Mound,  Mora 
county,  New  Mexico,  together  with  two  more  claims  of 
permanent  water,  situate  on  same  arroyo  just  below  said 
ranch.    John  K.  Woodburn." 

Maulding  was  the  agent  of  the  company  to  negotiate 
and  complete  this  purchase.  He  was  the  manager  of 
the  company's  interests  in  New  Mexico,  and  his  contract 
of  purchase  was  subsequently  ratified  by  the  payment  of 
the  first  $15,000,  and  taking  possession  of  the  stock  and 
ranches.  No  claim  of  the  nature  embraced  in  the  answer 
appears  to  have  been  spoken  of  to  plaintiff  until  after 
October  10, 1886.  This  is  evidenced  by  President  Lamb's 
letter  of  date  September  20,  1886,  to  plaintiff,  and  is 
supported  by  the  testimony  of  the  plaintiff,  and  by  cir- 
cumstances of  a  corroborative  character  testified  to  by 
witnesses  on  the  part  of  the  defendant. 

Our  conclusion  is,  the  judgment  should  be  affirmed. 

Pattison  and  Reed,  CC,  concur. 

Per  Curiam.  For  the  reasons  stated  ia  the  foregoing 
opinion  the  judgment  is  affirmed. 

Affirmed. 
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Greeley  Irrigating  Co.  et  al.  v.  House.  }J^  Jg 

1.  Dahaqb  by  Escafinq  Water  peom  Ibbigating Ditch  —Statutory 

Liabiuty  of  Ditch  Owners. — Where  owners  of  an  irrigating  ditch 
recklessly  attempted  to  convey  a  volume  of  water  through  it  far. be- 
yond the  reasonable  capacity  of  the  ditch  to  safely  carry,  and  in  so 
doing  knowingly  caused  the  ditch  to  overflow  its  banks,  thereby 
flooding  the  land  of  an  adjacent  proprietor,  and  destroying  hifr 
fruit  trees  and  vines  growing  thereon,  they  became  liable  to  re* 
spond  in  damages  under  General  Statutes,  sections  813,  1728,  1788. 

2.  Unavoidable  Accident  as  a  Defense.— A  defense  based  on  unavoid- 

able accident  is  not  available  where  it  already  appears  that  the 
gross  carelessness  and  negligence  of  the  defendants  contributed  to 
the  injury  complained  of. 

Appeal  from  District  Court  of  Weld  County. 

Messrs.  J.  M.  Freeman  and  C.  A.  Bennett  (Ralph 
Talbot,  of  counsel),  for  appellants. 

Messrs.  H.  N.  Haynes  and  J.  W.  McCbeary,  for  ap- 
pellee. 

EiCHMOND,  C.  This  action  was  brought  to  recover 
damages  resulting  from  the  alleged  negligence  of  defend- 
ants, appellants  herein,  in  the  use  and  maintenance  of 
an  irrigating  canal.  By  the  complaint  it  is  alleged  that 
the  plaintiff,  appellee  herein,  was  the  owner  of  a  certain 
lot  of  land  in  the  city  of  Greeley,  upon  which  she  had  set 
out  apple  trees,  raspberry  canes  and  strawberry  plants; 
that  the  defendants,  the  Greeley  Irrigating  Company  and 
the  city  of  Greeley,  were  the  owners  of,  and  were  oper- 
ating, an  irrigating  ditch  known  as  **  Canal  No.  3; "  that 
said  irrigating  ditch  was  constructed  along  and  near  the 
premises  of  plaintiff;  that  on  or  about  June  16, 1885,  the 
defendants  negligently  and  wrongfully  caused  and  per- 
mitted the  water  to  run  in  said  canal  bank  full  and  be- 
yond the  capacity  of  said  canal  to  carry  water;  that, 
solely  by  reason  of  the  negligence  and  wrongful  manage- 
ment of  said  canal  by  said  defendants,  the  water  over- 
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flowed  the  banks  thereof  and  flowed  down  a  steep  decline 
upon  land  below,  forming  a  pond  of  about  five  acres  in 
extent  and  about  two  feet  deep,  from  which  point  the 
water  gradually  flowed  and  found  its  way  through  the 
intervening  land  to  and  upon  the  land  of  plaintiff;  that 
about  three  acres  of  plaintiff^s  land  became  submerged, 
and  so  remained  submerged  for  a  period  of  about  two 
months,  which  resulted  in  the  destruction  of  the  apple 
trees,  raspberry  canes  and  strawberry  plants,  to  plaint- 
iff's damage  in  the  sum  of  $1,340. 

The  defendants  answer,  denying  negligence,  or  that 
they  caused  or  permitted  the  water  to  run  in  said  canal 
beyond  the  capacity  of  said  canal  to  safely  carry  water. 
They  admit  that  on  or  about  the  16th  of  June,  1885, 
there  was  a  breach  or  washout  in  the  bank  of  their  said 
canal,  but  deny  that  it  was  of  the  extent  alleged  in  the 
complaint,  and  aver  that  the  stream  of  water  which 
flowed  through  the  breach  ran  down  a  steep  decline,  and 
into  a  pond  which  had  existed  long  prior  to  the  16th  of 
June,  1885;  that  said  pond  is  the  identical  pond  or  sub- 
merged area  mentioned  in  plaintiff's  complaint;  and 
further  aver  that  the  break  was  an  unavoidable  accident 
caused  by  gophers  burrowing  in  the  bank;  that  no  de- 
cree of  skill  or  foresight  of  defendants  could  have  pre- 
vented the  same;  and  deny  that  any  water  from  said 
canal,  on  account  of  said  break,  ever  found  its  way  upon 
the  land  of  plaintiff,  or  that  plaintiff  was  damaged  on 
account  of  said  break  in  said  canal. 

Plaintiff  replies  to  the  answer,  and  denies  that  the 
breach  was  an  unavoidable  accident,  or  that  it  occurred 
without  fault  of  defendants,  or  was  caused  by  the  bur- 
rowing of  gophers  in  the  bank  of  the  canal. 

The  cause  was  tried  to  a  jury,  who  returned  a  verdict 
against  defendants  for  the  sura  of  $750.  Motion  for  a 
new  trial  was  denied,  and  judgment  entered  against  the 
defendants  for  the  amount  of  the  verdict.  To  reverse 
this  judgment  defendants  prosecute  this  appeal. 
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There  are  several  assignments  of  error,  but  appel- 
lants in  their  brief  discuss  but  two:  "(1)  That  the  ver- 
dict was  contrary  to  the  law  and  the  evidence;  (2)  that 
the  court  erred  in  its  instructions  to  the  jury." 

The  testimony  tends  to  prove  that  appellee's  property 
was  seriously  injured.  Apple  trees,  raspberry  canes  and 
strawberry  vines,  with  the  growing  fruit  thereon,  were 
destroyed  by  means  of  the  water  escaping  from  the  irri- 
gating canal  owned  and  managed  by  appellants. 

E.  P.  House,  testifying  on  behalf  of  the  plaintiff,  says 
that  four  days  prior  to  June  17,  1885,  the  ditch  had  been 
running  bank  full  of  water,  or  within  an  inch  and  a  half 
of  the  top;  that  on  Saturday,  June  13th,  he  informed 
the  superintendent,  Levi  Cole,  of  the  danger,  and  ex- 
pressed to  him  his  apprehensions  of  serious  injury  to  his 
wife's  property;  that  Cole  replied:  **I  have  been  ordered 
by  the  trustees  to  run  the  ditch  bank  full  until  they  get 
through  irrigating,"  to  which  House  remarked,  "It  will 
burst  pretty  soon,  and  drown  us  out."  Cole  responded 
that  he  "did  not  care  if  it  flooded  the  whole  damn  town; 
the  trustees  would  have  to  pay  the  damages."  House 
testified  to  a  further  conversation,  in  which  Cole  stated 
that  two  of  the  trustees  of  the  irrigating  company,  J.  E. 
Davis  and  Dr.  Camp,  were  urging  him  to  supply  more 
water,  and  that  Cole  informed  them  that  the  water  was 
running  as  high  or  higher  than  the  ditch  would  safely 
carry,  and  mentioned  a  break  west  of  appellee's  land, 
and  another  break  above  the  land  of  Alex.  Moore.  The 
trustees  replied  that  they  wanted  him  to  run  more  water 
to  them,  if  it  broke  the  ditch  from  one  end  to  the  other. 

Joseph  Stowell  testified  that  Supt.  Cole  had  said  a  day 
or  two  before  the  break:  "I  know  I  am  running  too 
much  water,  but  I  have  to  obey  orders  of  those  fellows 
on  the  delta." 

Charles  Nichols  testified  on  behalf  of  plaintiff  that  on 
the  morning  on  which  the  break  occurred  the  main  ditch 
was  limning  as  much  as  the  bank  would  carry.    At  his 
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place  they  had  to  lay  down  planks  to  get  to  the  stable, 
owing  to  the  water  running  out  of  the  ditch,  and  flood- 
ing between  his  house  and  bam.  "The  water  came  to 
the  top  of  the  ditch  bank  at  our  place,  and  overflowed. 
The  water  at  the  break  was  running  over  the  top  of  the 
bank,  and  ran  for  about  two  feet  before  it  reached  the 
hole."  Superintendent  Cole,  on  cross-examination,  tes- 
tified that  on  Sunday,  immediately  preceding  the  break, 
he  went  to  the  head-gates  of  the  defendants'.ditch  in 
company  with  Dr.  Camp,  one  of  the  trustees  of  the  com- 
pany, and  raised  the  head- gate  a  trifle.  This  was  the 
next  day  after  Mr.  House  had  called  his  attention  to  the 
fact  that  he  was  running  the  ditch  too  full,  and  that  he 
was  afraid  the  ditch  would  break.  That  he  raised  the 
head-gate,  at  the  request  of  Dr.  Camp,  and  expressed 
the  opinion  that  the  ditch  was  running  then  as  full  as  it 
would  stand.  That  Dr.  Camp  replied,  "  I  think  we  will 
try  a  little  more  water."  If,  instead  of  raising  the  head- 
gate,  he  had  lowered  it,  it  would  have  had  a  tendency  to 
prevent  danger  from  a  certain  rise  in  the  river,  or  the 
ditch  becoming  too  full.  Various  exhibits  were  intro- 
duced at  the  trial  of  the  cause,  and  the  attention  of  wit- 
nesses were  directed  to  these  exhibits,  and  the  exetct 
locality  of  the  break  was  pointed  out  to  the  jury.  Sev- 
eral witnesses  testified  on  behalf  of  the  plaintiff  in  addi- 
tion to  those  above  named;  and  their  testimony,  as  we 
view  it,  tends  to  support  the  testimony  of  House,  Nichols 
and  Stowell.  Superintendent  Cole,  as  far  as  the  abstract 
discloses,  does  not  deny  having  used  the  language  testified 
to  by  House.  This  and  other  testimony,  it  seems  to  us, 
was  amply  sufficient  to  warrant  the  jury  in  finding  for 
the  plaintiff. 

Section  312,  General  Statutes,  1883,  provides  as  follows: 
"Every  dit(ih  company  organized  under  the  provisions 
of  this  act  shall  be  required  to  keep  their  ditch  in  good 
condition,  so  that  the  water  shall  not  be  allowed  to  es- 
cape from  the  same  to  the  injury  of  any  mining  claim. 
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road,  ditch  or  other  property.  *  *  *  "  Section  1728, 
id.,  provides  that  **  the  owner  or  owners  of  any  ditch  for 
irrigation  or  other  purpose  shall  cai'efuUy  maintain  the 
embankments  thereof,  so  that  the  waters  of  such  ditch 
may  not  flood  or  damage  the  premises  of  others.  *  *  *'* 
Section  1733,  id.,  provides  that  the  ** owner  of  any  irri- 
gating or  mill  ditch  shall  carefully  maintain  and  keep 
the  embankments  thereof  in  good  repair,  and  prevent  the 
water  from  wasting." 

It  is  admitted  by  appellants  in  argument  that  the  above 
sections  of  the  statute,  properly  construed,  impose  upon 
the  owners  a  duty,  and  that  **  every  ditch  company  is 
required  to  keep  their  ditch  in  such  good  repair  and  con- 
dition that  the  water  of  the  same  cannot  readily  and 
easily  escape  therefrom  to  the  injury  of  any  property; 
and  especially  such  owners  must  not  allow  or  permit  the 
water  to  escape  therefrom  to  the  damage  of  other  prop- 
erty." 

Accepting  this  admission  as  being  the  true  interpreta- 
tion of  the  spirit  and  purpose  of  the  sections  above  re- 
ferred to,  one  cannot  escape  the  conclusion  that  the 
plaintifif  is  entitled  to  recover  for  such  injuries  as  resulted 
from  negligence  of  defendants  in  the  use  and  mainte- 
nance of  the  ditch.  True  it  is  that  in  the  maintenance 
of  the  ditch  the  defendants  were  engaged  in  a  lawful 
pursuit,  and  it  is  not  necessary  for  us  to  extend  the  oper- 
ation of  these  provisions  beyond  appellants'  admission, 
80  far  as  this  case  is  concerned.  The  conclusion  of  the 
court  in  Ditch  Co.  v.  AndersoUy  8  Colo.  131,  was  that, 
for  injuries  resulting  from  an  exercise  of  lawful  power 
in  an  improper,  careless  or  negligent  manner,  a  remedy 
may  be  had.  Water  Co.  v.  Mtddaitgh,  12  Colo.  443 
(of  opinion);  1  Thomp.  Neg.  101. 

It  can,  without  doubt,  be  said  that  the  defendants  are 
responsible  for  any  damage  occasioned  to  plaintiff's  prop- 
erty by  reason  of  their  failure  or  neglect  to  keep  the 
ditch  in  a  state  of  preservation  and  repair,  and  to  so 
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maiDtain  aud  manage  the  ditch  as  to  prevent  injury  to 
plaintifiTs  property  while  they  so  use  and  control  the 
same;  and  for  any  injury  to  the  plaintifiTs  property  caused 
hy  ovei*flow  of  the  waters  entering  the  ditch,  resulting 
either  directly  or  indirectly  from  the  negligence  of  de- 
fendants in  keeping  the  same  in  good  repair,  or  in  the 
manner  of  its  use  while  under  their  control,  they  are  re- 
sponsible in  damages.    Bichardson  v.  Kier^  87  CaL  263. 

If  there  was  a  failure  on  the  part  of  the  defendants  to 
comply  with  an  express  requirement  of  the  statute  in 
the  construction,  maintenance  or  use  of  this  irrigating 
ditch,  whereby  injury  resulted  to  the  plaintiff,  there  can 
be  no  question  but  plaintiff  is  entitled  to  recover.  In 
Wilson  V.  Turnpike  Boady  21  Barb.  68,  it  was  held  that 
an  "omission  to  comply  with  the  statutory  requirement 
is  a  nuisance  for  which  a  party  injured  without  negli- 
gence on  his  part  may  claim  damages.  City  of  Pekin  v. 
Newell,  26  111.  320." 

The  evidence  and  the  authorities  above  recited  satisfy 
us  that  the  findings  of  the  jury  in  this  case  were  not  con- 
trary to  the  law  and  the  evidence. 

The  next  question  presented  for  our  consideration  is 
the  alleged  error  in  the  instruction  of  the  court  to  the 
jury.  In  support  of  this  contention  the  appellants  call 
our  attention  to  a  certain  portion  of  the  charge  given  to 
the  jury  by  the  judge,  and  insist  that  it  was  wholly  un- 
warranted by  the  evidence  and  by  the  law.  It  is  a  mat- 
ter of  no  great  difficulty  for  one  to  extract  certain  portions 
of  a  charge  given  by  a  trial  judge,  and  to  argue  that  such 
portions  were  wholly  unwarranted  by  the  law  and  the 
evidence  in  the  case.  The  rule  of  this  court,  established 
by  a  number  of  cases,  is,  however,  that  the  charge  should 
be  considered  as  a  whole;  and,  when  so  considered,  if  it 
shall  appear  that  the  jury  could  not  have  been  misled 
thereby,  the  cause  will  not  be  reversed. 

We  will  consider  the  instruction  under  this  rule.  It 
is  insisted  that  the  court  erred  in  not  charging  that  the 
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defendants  were  only  liable  for  want  of  ordinary  care  and 
diligence  in  maintaining  the  banks  of  their  ditch,  and 
the  flow  of  water  therein,  and  that  by  the  charge  he  im- 
posed an  additional  burden  upon  the  defendants,  who 
were  carrying  on  a  lawful  enterprise  of  public  necessity. 
The  court,  in  substance,  instructed  the  jury  that,  under 
the  provisions  of  the  statute,  it  was  the  duty  of  the  de- 
fendants to  keep  their  ditch  in  good  condition,  so  that 
the  water  shall  not  be  allowed  to  escape  from  the  same 
to  the  injury  of  other  property;  that  the  object  and  in- 
tention of  the  various  provisions  of  the  statute  is  that, 
while  ditch  companies  in  towns  and  cities  have  a  right 
to  have  irrigating  ditches  constructed,  and  to  maintain 
and  operate  them,  yet  they  must  see  to  it  that  they  so 
construct  the  banks  of  their  ditches,  and  that  they  so  op- 
erate and  maintain  the  ditches,  that  the  water  thus  found 
in  the  artificial  channels  shall  not  escape  over  or  through 
the  banks  of  the  ditch  and  flood  the  premises  of  others, 
and  do  damage  and  injury  to  the  property  of  others;  and 
if,  by  reason  of  the  negligence  of  the  defendants  in  this 
case,  either  by  leaving  the  banks  in  an  improper  condi- 
tion, or  by  reason  of  suffering  the  water  to  run  at  so 
great  a  height  that  it  would  be  liable  to  break  over  even 
good  embankments,  a  quantity  of  water  either  great  or 
small,  provided  it  was  of  sufficient  volume  to  do  consid- 
erable damage,  did  so  escape  from  defendants'  irrigating 
ditch  and  flooded  the  premises  of  plaintiff,  and  injured 
her  property,  then  she  is  entitled  to  recover  from  defend- 
ants the  amount  of  damage  that  she  thereby  sustained. 
Further,  that  the  burden  of  proof  was  on  the  plaintiff  to 
show  that  this  water  broke  through  by  the  mismanage- 
ment or  imperfect  construction,  repair  or  management 
of  the  ditch,  and  damaged  property  of  the  plaintiff;  and 
the  burden  devolves  upon  the  plaintiff  to  show  the 
amount  of  damage  to  her  property,  or  the  value  of  the 
property  destroyed. 
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Taking  the  charge  to  the  jury  as  a  whole,  we  are  un- 
able to  escape  the  conclusion  that  the  court  instructed 
the  jury  correctly.  It  seems  to  us  that  the  judge  partic- 
ularly called  the  attention  of  the  jury  to  the  fact  that 
the  plaintiff's  right  of  recovery  was  based  upon  the  neg- 
ligence of  the  defendants,  and  that  it  was  the  duty  of  the 
plaintiff  to  prove  to  the  satisfaction  of  the  jury  the  ex- 
tent of  such  negligence  and  the  value  of  the  property  de- 
stroyed by  reason  of  such  negligence.  The  instruction, 
taken  as  a  whole,  does  not  go  beyond  the  admitted  lia- 
bility of  the  defendants  in  appellants'  brief.  It  does  not 
extend  the  liability  beyond  the  limits  of  the  statute.  It 
does  not  go  to  the  extent  of  saying  that  a  non-compliance 
with  the  statutory  requirements  is  a  nuisance,  and  a 
party  injured  thereby  may  recover  his  damages  without 
proof  of  negligence,  as  was  held  in  Wilson  v.  Turnpike 
Road  and  City  of  Pekin  v.  Neivelly  supra. 

In  reference  to  the  defense  based  upon  the  claim  that 
the  accident  was  unavoidable  and  occurred  wholly  with- 
out fault  on  the  part  of  the  defendants,  but  resulted  from 
the  burrowing  of  gophers  in  the  banks  of  the  canal,  it  is 
sufficient  to  say  that  it  is  contrary  to  the  testimony.  The 
evidence  shows  that  the  defendants  were  grossly  negli- 
gent; that  they  wholly  disregarded  timely  warnings  as 
to  the  inevitable  result  of  their  conduct  in  attempting  to 
carry  water  beyond  the  capacity  of  the  ditch;  and,  being 
themselves  in  fault,  they  cannot  be  permitted  to  take 
refuge  under  the  plea  of  unavoidable  accident. 

The  question  of  negligence  was  a  question  for  the  jury. 
It  was  for  them  to  determine  whether  the  defendants 
had  kept,  maintained  and  used  the  ditch  according  to 
the  spirit  and  intent  of  the  statute;  and  we  are  not  pre- 
pared to  say,  after  a  careful  review  of  the  testimony 
embraced  in  the  abstracts  furnished  by  appellants  and 
appellee,  that  their  conclusion  was  incorrect.  Satisfied 
as  we  are  that  the  evidence  warranted  the  verdict,  and 
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that  the  jury  were  not  misled  by  the  instructions  of  the 
court,  we  think  the  judgment  should  be  affirmed. 

Reed  and  Pattison,  CO.,  concur. 

Per  Curiam.    For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  is  affirmed. 

Affirmed. 

Mr.  Justice  Elliott,  having  presided  at  the  trial  in 
the  cause  below,  did  not  sit  in  this  cause. 


Karcher  v.  Pearce. 

Chanqe  of  Venue  —  Prejudice  of  Judge.— It  is  no  ground  for  a 
change  of  venue  in  a  civil  case  that  the  judge  had  formerly  rep- 
resented the  people  as  prosecuting  attorney  in  a  criminal  prosecu- 
tion against  defendant,  and  had  been  counsel  for  the  plaintiff  in  a 
civil  suit  against  him. 

Appeal  from  Douglas  County  Court. 
Messrs.  Browne  &  Putnam,  for  appellant. 
Messrs.  J.  A.  Bentley  and  J.  W.  Farreli^  for  appellee. 

Richmond,  C.  This  action  was  originally  brought  be- 
fore a  justice  of  the  peace,  and  thereafter  appealed  to 
the  county  court,  where  the  appellant,  defendant  below, 
filed  an  application  for  a  change  of  venue,  which  appli- 
cation was  based  upon  the  following  affidavit: 

'*  John  B.  Karcher  makes  oath  and  says  that  he  has 
just  grounds  to  fear  and  does  fear  that  he  cannot  and 
will  not  receive  a  fair  trial  in  said  county  court  wherein 
said  cause  is  now  pending,  because  the  Honorable  Amos 
G.  Webster,  judge  of  said  county  court,  was  attorney  for 
the  people  (and  is  prejudiced  against  the  affiant)  in  a  cer- 
tain prosecution  against  affiant  before  Charles  E.  Lowell, 
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justice  of  the  peace  in  said  county,  in  the  year  1886,  and 
appeared  against  this  affiant  in  the  trial  thereof;  and  also 
that  the  said  judge  was  counsel  for  one  Clay  in  certain 
litigation  between  him  and  this  affiant  during  the  past 
few  months,  and  before  his  election  as  judge  of  said 
court.  Wherefore  affiant  prays  for  change  of  venue  in 
pursuance  of  the  statute  in  such  cases  made  and  pro- 
vided." 

The  application  for  a  change  of  venue  was  denied. 
Thereafter  defendant  and  his  attorney  withdrew  their 
further  appearance  in  the  case.  The  court  thei-eupon 
heard  the  testimony  of  the  witnesses  in  behalf  of  the 
plaintifif,  and  rendered  judgment  against  the  defendant 
for  the  sum  of  $252.44,  to  reverse  which  judgment  appel- 
lant prosecutes  this  appeal. 

The  sole  ground  relied  upon  by  appellant  is  error  of 
the  court  in  overruling  the  motion  for  change  of  venue. 
The  affidavit  states  no  statutory  grounds  for  a  change 
of  venue,  and  is  wholly  insufficient  to  warrant  this  court 
in  interfering  with  the  ruling  of  the  court,  under  the  dis- 
cretion vested  therein  by  the  statute  touching  applica- 
tions of  this  character.  De  Walt  v.  Hartzdlj  7  Colo. 
602. 

The  mere  fact  that  an  attorney,  in  his  professional 
capacity,  formerly  prosecuted  an  individual  in  a  civil  or 
criminal  action,  creates  no  presumption  that  such  attor- 
ney is  prejudiced  against  such  individual  in  any  other 
matter.    The  judgment  should  be  affirmed. 

Pattison  and  Reed,  CC,  concur. 

Per  Curiam.    For  the  reasons  stated  in  the  foregoing 

opinion  the  judgment  is  affirmed. 

Affirmed. 
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Fitzgerald  v.  Burke. 

1,   PLEADINa  iNSUFFiaENT  DEFENSES  —  REPLICATION  UNNECESSARY.— 

A  plea  in  an  action  on  a  written  contract  setting  up  a  contempo- 
raneous parol  agreement  inconsistent  with  the  written  contract  is 
insufficient,  and  requires  no  replication. 

d.  Same  —  Defense  of  Recoyeby  Aoainst  a  Joint  Obligor  No  Bar 
Without  Allegation  of  Satisfaction  of  Judgment.— A  plea 
that  the  contract  sued  on  is  joint  and  several,  and  that  plaintiff 
has  already  recovered  judgment  against  one  of  the  joint  and  several 
obligors  in  another  suit,  but  not  alleging  satisfaction  of  the  judg- 
ment, is  insufficient  to  constitute  a  defense. 

8.  Necessary  Parties  — Waiver.— Objections  for  defect  of  parties 
must  be  raised  either  by  demurrer  or  answer,  and  if  not  so  raised 
they  are  waived. 

Appeal  from  Pitkin  County  Court. 

Action  upon  written  contract  for  sinking  shaft  upon 
mining  property  belonging  to  the  defendant  and  others. 
The  complaint  alleges  the  making  of  the  contract,  which 
is  given  in  full  in  the  opinion  of  the  court;  and  it  is 
further  alleged  that  plaintiff  completed  the  shaft  as  per 
contract  on  the  31st  day  of  August,  1885,  at  which  time 
he  claims  there  was  due  him  from  the  defendant  as  his 
proportion  the  sum  of  $332,  of  which  amount  no  part 
has  been  paid  except  the  sum  of  $90.  Prayer  for  a  judg- 
ment, and  lien  for  the  balance. 

The  appellant  in  his  answer  admits  the  ownership  of 
the  mining  claim,  as  alleged  in  the  amended  complaint, 
and  that  he  is  the  owner  of  an  undivided  one-fifth  inter- 
est in  said  lode.  He  also  admits  that  on  July  31,  1885, 
each  of  the  persons  named  entered  into  a  contract  in 
writing  with  plaintiff,  and  delivered  the  same  to  him, 
but  says,  as  to  the  exact  nature  and  terms  of  said  con- 
tract, this  defendant  has  no  knowledge  or  information 
upon  which  to  base  a  belief;  that  he  is  ignorant  of  the 
terms  of  said  contract,  and  craves  oyer  of  the  same. 

All  other  allegations  of  the  complaint  are  put  in  issue 
by  this  answer.    And  for  a  further  answer  appellant  sets 
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up  a  contemporaneous  oral  agi'eement,  and  for  a  still 
further  and  separate  answer  says  "that  the  plaintiff 
ought  not  to  have  the  recovery  of  anything  in  this  ac- 
tion, nor  further  prosecute  this  suit,  for  the  reason  that 
the  contract  sued  on  in  this  case  is  a  joint  and  several 
contract  of  all  parties  named  as  owners  of  said  Franklin 
lode,  and  that  plaintiff  has  already  sued  one  of  the  joint 
and  several  obligors  named  in  said  contract  in  this  court, 
and  has  recovered  judgment  for  the  violation  of  said 
contract;  such  judgment  being  rendered  in  a  certain  suit 
lately  pending  in  this  court  wherein  James  Burke  is 
plaintiff  and  J.  E.  Fames  is  defendant." 

Afterwards  appellee  moved  to  strike  out  appellant's 
second  and  third  defenses,  which  motion  the  court  over- 
ruled; and,  appellee  failing  to  reply  to  these  defenses,  a 
default  was  entered  against  him,  but  the  court  refused 
appellant's  motion  to  enter  judgment  in  his  favor  upon 
the  pleadings.  In  this  state  of  the  pleadings  the  parties 
went  to  trial  before  the  court  without  a  jury.  Appellee 
introduced  witnesses  in  support  of  his  complaint,  but  no 
testimony  was  offered  by  appellant.  The  trial  resulted 
in  a  judgment  for  the  plaintiff  in  the  sum  of  $264.65,  and 
decree  for  a  lien.  The  defendant,  having  reserved  his 
exceptions,  brings  the  case  here  for  review  upon  appeal. 

Messrs.  Downing  &  Franklin,  for  appellant. 

Messrs.  J,  E.  Eockwell  and  F.  G.  Salmon,  for  ap- 
pellee. 

Mr.  Justice  Hayt  delivered  the  opinion  of  the  court. 

The  first  two  assignments  of  error  are  predicated  upon 
exceptions  taken  to  the  rulings  of  the  court  anterior  to 
the  filing  of  the  amended  complaint.  These  assignments 
have  not  been  alluded  to  in  the  argument  filed  upon 
appeal,  and  we  need  not  further  consider  them.  The 
amended  complaint  superseded  the  original,  and  upon 
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this  pleading,  with  the  answer  thereto,  appellant,  at  the 
trial,  moved  for  judgment,  which  motion  was  overruled 
by  the  court,  and  the  ruling  is  made  the  basis  of  the 
third  assignment  of  error;  the  contention  of  the  appellant 
being  that,  as  no  replication  was  filed  either  to  the  sec- 
ond or  third  defenses,  the  new  matter  alleged  in  those 
defenses  must  be  taken  as  true,  and  that  the  defendant 
was  entitled  to  a  judgment  upon  the  facts  so  admitted. 
We  are  clearly  of  the  opinion,  however,  that  the  matters 
pleaded  in  such  defenses  did  not  constitute  a  defense  to 
the  action. 

The  second  defense  is  clearly  insufficient.  In  this  de- 
fense the  execution  of  the  written  contract  is  admitted 
in  this  language:  ***At  the  time  of  the  execution  of  the 
contract  set  up  in  the  complaint  the  plaintiff  and  defend- 
ant agreed,"  etc.  And  this  is  followed  by  the  statement 
of  an  alleged  contemporaneous  parol  agreement,  wholly 
inconsistent  with  the  written  contract.  This  constituted 
no  defense  to  the  action.  The  principle  is  elementary 
that  the  terms  of  a  valid  written  instrument  cannot  be 
varied  or  contradicted  by  a  contemporaneous  oral  agree- 
ment.    1  Add.  Cont.  *199;  Whart.  Ev.  §  920. 

The  third  defense  was  no  better.  It  admits  that  the 
contract  sued  upon  is  a  joint  and  several  contract.  It  is 
expressly  so  made  by  statute.  Upon  such  a  contract  the 
plaintiff  could  sue  all  parties  jointly,  or  each  or  all  of  the 
parties  severally,  for  the  whole  amount  due,  and  a  re- 
covery against  one  without  satisfaction  would  be  no  bar 
to  a  suit  against  the  others.  To  constitute  a  bar  it  must 
be  shown  that  the  judgment  had  been  fully  satisfied,  and 
a  plea  stopping  shoi-t  of  this  is  not  good.  Therefore,  the 
court  below  committed  no  error  in  refusing  to  enter  judg- 
ment upon  these  pleas.  Freem.  Judgm.  §  235;  Hix  v. 
Davis,  68  N.  C.  233;  McBeady  v.  Rogers,  1  Neb.  124; 
Elliot  V.  Porter,  6  Dana,  299;  Harlan  v.  Berry,  4  Ot. 
Greene,  212. 

By  the  fourth  assignment  of  error  the  ruling  of  the 
Vol.  XIV— 
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coui-t  upon  the  defendant's  motion  to  dismiss  the  case 
after  plaintiffs  testimony  was  introduced  is  questioned. 
The  motion  was  based  upon  the  assumption  that  the 
plaintiff  could  not  alone  maintain  the  action,  but  that 
the  witness  John  Burke  should  have  been  joined  as  a  co- 
plaintiff,  because  the  testimony  showed  that  said  Burke 
had  an  intei'est  in  the  contract.  The  nature  of  such  in- 
terest is  not  shown.  Burke  did  not  sign  the  contract, 
and  was  not  a  party  to  it,  but  became  interested  in  the 
work  with  the  plaintiff  some  time  after  the  execution  of 
the  written  contract.  He  is  not  shown  to  have  been  a 
necessary  party  to  the  action.  Aside  from  this,  it  was 
too  late  to  raise  this  question  at  the  trial.  A  defect  of 
parties  must  be  raised  either  by  demurrer  or  answer,  and 
if  not  so  raised  it  is  waived.  Sees.  55,  59,  60,  Code  1883; 
Great  West  Min.  Co.  v.  Woodmas  of  Alston  Min.  Co.  12 
Coio.  46;  Crouch  v,  Parker y  56  N.  Y.  597;  Lewis  v.  Ch^eidery 
51  N.  Y.  231. 

The  fifth  and  sixth  assignments  of  error  relate  to  the 
admission  of  the  written  contract  in  evidence  and  the 
admission  of  oral  testimony  to  show  that  the  liability  of 
the  parties  thereto  was  several  instead  of  joint  and  sev- 
eral, and  these  may  be  considered  together.  The  written 
contract  is  marked  "  Exhibit  A,"  and  is  as  follows: 

"  Witness  this  agreement,  made  and  entered  this  31st 
day  of  July,  between  John  Canning,  James  Fitzgerald^ 
Thomas  Hynes,  John  Earaes,  Wm.  Doeltz,  H.  H.  Gil- 
man,  Thomas  J.  Duncan,  Frank  X.  O'Brien,  parties  of 
the  first  part,  and  James  Burke,  party  of  the  second 
part.  Parties  of  the  first  part,  being  the  owners  of  the 
Franklin  mining  claim  on  Aspen  mountain,  undertake 
and  agree  to  pay  to  the  party  of  the  second  part  twenty 
dollars  ($20)  per  foot  to  sink  said  Franklin  shaft  to  a 
depth  of  four  hundred  feet,  said  shaft  being  down  at  the 
present  time  to  a  depth  of  three  hundred  and  seventeen 
feet. 

''  And  the  second  party  agrees  to  i^k  the  same,  wA 
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citso  to  timber  and  partition  said  shaft  to  said  depth,  in  a 
good,  workmanHke  manner;  also,  to  have  said  shaft 
perpendicular;  parties  of  the  first  part  to  furnish  lumber 
for  lining  said  shaft.  And  the  party  of  the  second  part 
further  agrees  to  carry  down  said  shaft  the  dimensions 
that  it  now  is.  And  the  parties  of  the  fii-st  part  agree  to 
pay  to  the  party  of  the  second  part  on  completion  of  the 
first  fifty  feet  seventy-five  per  cent,  of  the  same,  retaining 
twenty-five  per  cent,  until  the  completion  of  this  con- 
tract; and  it  is  expressly  understood  and  agreed  between 
the  parties  of  the  first  part  and  the  party  of  the  second 
part  that  the  latter  party  will  hire  two  competent  engi- 
neers to  take  charge  of  and  run  the  engine  that  is  now  ia 
said  Franklin  mine. . 

"And  it  is  further  agreed  between  both  parties  that  the 
party  of  the  second  part  shall  continue  to  work  three 
shifts  until  said  contract  is  finished.  James  Burke. 
Patrick  Fitzgerald.  John  C.  Fames,  1-5.  Witnessed: 
Anna  H.  Canning,  1-10.  [Seal.]  By  John  K.  Canning, 
James  Fitzgerald,  1-5.  [Seal.]  H.  H.  Gilman.  [Seal.] 
By  Charles  Burns,  1-10.  Thomas  J.  Duncan.  [Seal.1 
By  Charles  Burns,  1-10.  [Seal.]  Frank  X.  O'Brien. 
By  Charles  Burns,  1-5.  [Seal.]  Thomas  Hynes,  1-20. 
William  F.  Doeltz,  1-20." 

The  assignment  of  error  based  upon  the  admission  of 
the  instrument  has  not  been  pressed  in  this  court.  If  it 
had  been,  it  could  not  have  availed,  as  the  authority  of 
Canning  and  Burns  to  execute  the  contract  for  and  on 
behalf  of  the  parties  for  whom  they  claimed  the  right  to 
act  at  the  time  having  been  shown,  and  also  the  due  exe- 
cution and  delivery  of  the  contract,  the  instrument  was 
properly  admitted  in  evidence. 

It  is  shown  by  undisputed  evidence  that  at  the  time 
of  the  institution  of  this  suit  there  was  due  the  plaintiff 
upon  the  contract  an  amount  equal  to  the  amount  for 
which  judgment  was  obtained  below,  the  only  question 
being  as  to  whether  one  or  all  the  defendants  were  lia- 
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ble  for  this  amount.  We  have  seen,  however,  that  under 
the  statute  the  parties  denominated  in  the  contract ''  par- 
ties of  the  first  part  '*  are  both  jointly  and  severally  lia- 
ble for  the  full  sum  due  under  the  contract,  and  being 
so  severally  liable,  plaintifif  was  entitled  to  a  judgment 
against  Fitzgerald  for  the  entii^  amount. 

Permitting  appellant  to  introduce  evidence  tending  to 
show  that  the  figures  appearing  after  the  names  of  the 
parties  were  appended  for  the  purpose  of  showing  the 
interest  which  each  held  in  the  mining  claim,  and  to 
limit  the  liability  of  each  accordingly,  if  error,  was  en- 
tirely harmless.  If  plaintiff  succeeded  upon  the  proof, 
then  the  defendant  was  liable  for  one-fifth  of  the  con- 
tract price;  if  he  failed,  the  defendant,  as  one  of  several 
jointly  and  severally  liable,  was  liable  for  the  entire 
amount  due  the  plaintiff  upon  the  contract,  which  was 
still  but  one-fifth  of  the  total  amount  earned  by  plaint- 
iff, as  the  remaining  four-fifths  had  been  paid  him  prior 
to  suit.  The  same  result  would  follow  in  either  case. 
Appellant  could  not,  therefore,  have  been  prejudiced  by 
the  evidence. 

The  seventh  assignment  of  error  has  not  been  argued 
by  counsel.  It  is  in  relation  to  the  admissibility  of  cer- 
tain evidence,  which  is  not  set  forth  in  the  printed  ab- 
stract, as  required  by  the  act  of  1885,  under  which  the 
appeal  was  taken.  It  will  not,  therefore,  be  considered. 
Halsey  v.  Darling^  13  Colo.  1. 

By  the  eighth  and  last  assignment  it  is  claimed  that 
the  court  erred  in  rendering  judgment  for  the  plaintiff. 
The  views  already  expressed  show  that  the  plaintiff  was 
entitled  to  recover.  The  judgment  is  accordingly  af- 
firmed. 

Affirmed. 
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Stevenson  v.  Palmer  et  al. 

1.  LiBN  OF  Attacbhbnt  Not  Destroyed  by  Release  op  Pboperty 
Upon  ▲  Forthcoming  Bokd.— Under  our  statute  the  lien  of  an 
attachment  is  not  destroyed  by  the  delivery  of  the  attached  prop- 
erty to  the  defendant  upon  the  execution  of  a  forthcoming  bond. 

8.  Sureties  Not  Entitled  to  the  Possession  of  Attached  Prop- 
erty—  Replevin.— When  the  release  of  attached  property  has 
been  procured  by  giving  a  forthcoming  bond,  the  sureties  upon 
such  bond  are  not  by  reason  of  their  suretyship  entitled  to  the  pos- 
session of  the  property,  ^nd  cannot  therefore  maintain  the  action 
of  replevin. 

Appeal  from  Superior  Court  of  Denver. 

Upon  the  1st  day  of  August,  1887,  Emma  C.  Whitsett 
brought  suit  in  a  justice's  court  against  Frank  F.  Noxon, 
in  which  suit  a  writ  of  attachment  was  issued  by  the 
justice,  and  levied  by  appellant,  as  constable,  upon  the 
goods  here  in  controversy.  Soon  after  the  levy,  appellees 
herein,  Peter  L.  Palmer,  John  W.  Horner,  Frank  F. 
Noxon  and  Dora  Noxon,  caused  the  property  to  be  re- 
leased by  giving  a  forthcoming  bond,  as  provided  by 
statute,  and  Noxon  again  went  into  possession  of  the 
goods,  when  they  were  again  levied  upon  by  appellant 
under  a  writ  of  attachment  issued  at  the  suit  of  one 
P.  0.  Gaynor  against  said  Noxon.  In  this  suit  a  forth- 
coming bond  was  also  given,  signed  by  Frank  F.  Noxon, 
Peter  L.  Palmer  and  E.  S.  Fisk.  In  the  suit  instituted 
by  Gaynor  against  Noxon,  the  plaintiff  having  obtained 
judgment  in  his  favor,  Noxon  delivered  the  goods  to  the 
constable,  Stevenson,  upon  the  execution  issued  in  that 
case.  Thereupon  appellees,  who  were  sureties  upon  the 
forthcoming  bond  in  the  first  suit,  demanded  the  goods, 
and,  upon  the  constable  refusing  to  give  them  up,  brought 
this  action  of  replevin  for  their  recoveiy,  while  the  Whit- 
sett suit  was  yet  pending  and  undetermined. 

The  present  suit  was  originally  commenced  in  a  jus- 
tice's court,  and  from  thence  taken  by  appeal  to  the  su- 
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perior  court  of  the  city  of  Denver.  The  trial  in  the  latter 
court  resulted  in  a  judgment  in  favor  of  appellees  for  the 
possession  of  the  property,  and  directing  its  return,  or, 
in  case  such  a  return  could  not  be  had,  then  appellees  to 
have  and  recover  of  and  from  appellant  its  value,  which 
was  adjudged  to  be  $150,  and  also  for  costs. 

Mr.  W.  J.  Weebeb,  for  appellant. 

Mr.  P.  L.  Palmeb,  for  appellees. 

Mr.  Justice  Hayt  delivered  the  opinion  of  the  court. 

The  statute  under  which  the  redelivery  bonds  were 
both  given  reads  as  follows:  "The  defendant  may,  at 
any  time  before  final  judgment  in  the  action,  release  all 
property  which  may  have  been  seized  by  virtue  of  the  at- 
tachment writ,  by  his  executing  an  undertaking  as  here- 
inafter provided.  Such  undertaking  shall  be  given  by 
the  defendant  to  the  plaintiflf,  be  signed  by  two  respon- 
sible sureties,  each  a  resident  of  the  county  in  which  the 
suit  is  pending)  and  shall  be  to  tlie  effect  that  in  case 
the  plaintiff  recover  judgment  against  the  defendant  in 
the  action,  and  the  attachment  is  not  dissolved,  the  de- 
fendant will  deliver  to  the  constable  all  property  which 
has  been  seized  by  him  by  virtue  of  the  attachment  writ, 
or,  on  failure  so  to  do,  will  pay  to  the  plaintiff  the  full 
value  of  the  property  attached,  not  exceeding  the  amount 
of  the  judgment  and  costs  recovered  in  the  action."  Gen. 
St.  1883,  §  2015. 

In  case  of  levy  of  the  writ  of  attachment,  unless  a 
redelivery  bond  be  given,  the  officer  must  retain  the 
custody  of  the  property  awaiting  the  result  of  the  attach- 
ment proceedings.  This  is  essential  in  order  that  the 
property  may  be  under  the  control  of  the  court  to  an- 
swer any  demand  which  may  be  established  against 
the  defendant  by  the  final  judgment  in  the  case.  If 
the  bond  be  given,  the  responsibility  of  the  obligors 
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ia  substituted  for  that  of  the  officer  for  the  property  at- 
tached; the  principal  object  of  the  bond  being  to  insure 
the  safe-keeping  and  faithful  return  of  the  property  at- 
tached to  the  constable,  although,  in  the  alternative,  the 
obligors  may  discharge  themselves  from  their  obliga- 
tion by  paying  the  full  value  of  the  property,  not  exceed- 
ing the  amount  of  the  judgment  and  costs  in  the  action. 
Were  it  not  for  this  alternative  provision,  there  could  be 
no  question  as  to  the  continuance  of  the  lien,  although 
the  bond  be  given.  The  sole  condition  would  then  be 
that  the  property  shall  be  returned  to  the  constable  if 
plaintiff  recover  judgment  and  the  attachment  be  not 
dissolved.  To  hold  that  the  property  would  be  liable  to 
execution  under  such,  circumstances  would  be  to  allow 
third  parties  to  produce  a  forfeiture  of  the  conditions  of 
the  bond;  for  a  levy  would  make  the  performance  of  the 
conditions  of  the  bond  impossible.  And  the  courts  and 
law  writers  unite  in  saying  that  the  property  is  not  so 
liable.  Drake,  Attachm.  §  331;  Wade,  Attachm.  §  198; 
Wap.  Attachm.  396,  397;  Tyler  v.  Safford,  24  Kan.  580; 
Bobertsv.  Dunn,  71  111.  46;  Hagan  v,  LuoaSy  10  Pet.  401. 

"The  sheriff,  by  intrusting  the  property  to  the  defend- 
ant under  such  bond,  does  not  lose  his  legal  possession  of 
it.  The  defendant  holds  under  the  sheriff,  so  that  the 
res  is  still  in  the  constructive  possession  of  the  court 
The  ancillary  proceeding  in  the  suit  does  not  abate  by 
virtue  of  the  forthcoming  bond,  which  would  inevitably 
be  the  case  were  the  court  to  lose  its  custody  and  juris- 
diction of  the  property,  and  the  defendant  to  regain  un- 
qualified possession  of  it."    Wap.  Attachm.  397. 

But  where,  as  with  us,  the  statute  provides  that  the 
bond  is  to  be  given  to  the  plaintiff,  and  conditioned  that 
the  property  shall  be  returned  to  the  officer,  or  its  value 
paid  to  the  plaintiff,  it  must  be  admitted  that  the  author- 
ities are  so  conflicting  as  to  create  some  doubt  as  to  the 
law  on  the  subject.  Upon  this  question  Mr.  Waples 
gives  it  as  his  opinion  that  property  thus  released  may 
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be  sold  by  the  defendant^  subjected  to  new  attachments^ 
by  other  creditors,  or  levied  upon  in*  execution,  in  like 
manner  as  though  the  attachment  had  been  dissolved. 
Id.  401, 402.  The  author  cites  several  Iowa  cases,  which 
undoubtedly  support  the  text.  See  Jones  v.  Peasley^  S 
G.  Greene,  52;  Austin  v.  Burgett,  10  Iowa,  302;  Wood- 
ward V.  AdamSy  9  Iowa,  474. 

Drake,  in  his  work  on  Attachment,  contents  himself 
with  quoting  in  a  foot-note  the  doctrine  of  the  leading 
Iowa  case  without  comment.  Drake,  Attachm.  2G6.  In 
the  treatise  of  Mr.  Wade,  in  the  section  previously  re- 
ferred to,  the  author,  in  speaking  of  forthcoming  bonds, 
says:  '*In  some  of  the  states  the  bonds  are  conditioned 
in  the  alternative,  for  the  delivery  of  the  chattels,  or  for 
the  payment  of  their  value  or  the  amount  of  the  judg- 
ment. But  the  alternative  condition  does  not  discharge 
the  property  from  the  lien."  In  support  of  this  opinion 
the  author  cites  two  cases:  Oray  v.  Perkins,  12  Smedes 
&  M.  622;  Gassv.  Williams,  46  Ind.  253. 

The  section  under  consideration  by  the  court  in  the 
Mississippi  case  provided,  in  substance,  that  attachments 
shall  hereafter  be  repleviable,  at  any  time  before  final 
judgment,  on  the  appearance  of  such  defendant,  and  his 
execution  of  a  bond,  with  suflBcient  security,  payable  to 
the  plaintiff,  in  a  sum  double  the  value  of  the  property 
attached,  and  conditioned  to  have  said  property  forth- 
coming to  abide  the  order  or  decree  of  the  court  to  which 
said  writ  of  attachment  shall  be  returnable;  or,  in  default 
thereof,  to  pay  and  satisfy,  to  an  extent  not  exceeding 
the  value  of  said  property,  such  order  or  decree  of  said 
court.  And  the  court  held  that  by  the  very  terms  of 
the  condition,  **to  have  said  property  forthcoming  to 
abide  the  order  or  decree  of  the  court,"  an  intention  to  pre- 
serve the  lien  was  manifest. 

So,  also,  in  the  case  of  Oass  v.  Williams,  supra,  under 
a  statute  authorizing  the  property  to  be  released  upon 
the  giving  of  a  delivery  bond  conditioned  for  its  return^ 
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or,  in  the  alternative,  for  the  payment  of  its  value,  not 
exceeding  the  amount  of  the  judgment  and  costs,  the 
court  held  that  the  giving  of  a  bond  did  not  discharge 
the  lien  of  the  attachment,  but  that  the  custody  of  the 
defendant  was  thereby  substituted  for  that  of  the  officer, 
and  that  the  property  was  as  far  from  the  reach  of  pro- 
cesses as  it  would  have  been  in  the  officer's  hands. 

Without  the  alternative  provision  of  the  statute,  the 
measure  of  the  liability  of  the  defendant  and  sureties 
upo^  tlie  bond  in  case  the  property  is  not  redelivered,  as 
required  by  the  terms  of  the  bond,  is  the  value  of  the 
property  attached,  provided  the  value  does  not  exceed 
the  amount  of  the  judgment  and  costs.  Wap.  Attachm. 
896,  397;  Drake,  Attachm.  §  342. 

And  such  is  the  exact  liability  fixed  by  the  terms  of 
the  act.  It  will  bo  seen,  therefore,  that  the  alternative 
provision  of  the  statute  is  but  a  legislative  indorsement 
of  a  rule  of  decision  previously  announced  by  the  courts. 
Certainly,  therefore,  every  reason  for  holding  that  with- 
out this  provision  the  lien  is  not  discharged  by  the  giv- 
ing of  a  redelivery  bond  is  an  argument  in  favor  of  the 
conclusion  that  under  such  a  provision  the  lien  remains 
although  the  bond  be  given.  The  primary  condition  of 
the  bond  in  either  case  is  that  the  defendant  will,  on  de- 
mand, redeliver  the  property;  the  liability  of  the  sure- 
ties for  the  value  attaching  only  upon  his  failure  so  to  do. 

The  purpose  of  having  the  property  redelivered  is  that 
it  may  be  subjected  to  the  payment  of  the  judgment;  and 
we  think  it  would  be  a  fraud  upon  the  sureties  to  allow 
it  to  be  subjected  to  execution  issued  at  the  suit  of  other 
parties,  and  thus  permit  third  parties  to  defeat  a  compli- 
ance with  that  which  we  have  seen  is  the  primary  con- 
dition of  the  bond. 

In  suits  in  the  justice's  court  there  is  no  provision  of 
law  for  prorating  the  proceeds  of  the  attached  prop- 
erty, the  creditor  first  securing  a  lien  upon  the  property 
by  attachment  being  entitled  to  suflScient.of  the  pro- 
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ceeds  thereof  to  discharge  his  judgment;  and  we  think 
the  better  reason,  and  perhaps  the  weight  of  authority, 
are  in  support  of  the  doctrine  that  the  attachment  lien 
is  not  discharged  by  giving  a  redelivery  bond,  as  in  this 
case,  conditioned  for  the  return  of  the  property,  or,  in 
the  alternative,  the  payment  of  its  value. 

Having  determined  that  the  lien  of  the  attachment 
issued  at  the  suit  of  Whitsett  remained  in  force  at  the 
time  of  the  levy  of  the  execution  issued  in  the  suit,  we 
are  next  to  consider  whether  such  lien  entitles  these 
plaintiffs  to  maintain  the  action  of  replevin  against  the 
officer  for  the  possession  of  the  chattels  covered  by  the 
redelivery  bond. 

The  sureties  upon  the  forthcoming  bond  do  not  claim 
to  have  any  interest  in  the  property  other  than  the  right 
to  have  it  preserved  so  that  it  may  be  delivered  upon  the 
bond  in  case  such  delivery  be  required.  At  the  time  this 
case  was  tried  in  the  court  below  the  suit  in  which  the 
first  forthcoming  bond  was  given  was  still  pending  and 
undetermined.  The  sureties  upon  such  bond  had  not, 
therefore,  become  liable  for  one  dollar  upon  their  obliga- 
tion. The  defendant  may  finally  obtain  judgment  in  his 
favor  in  that  suit,  or  the  attachment  may  be  dissolved; 
and  in  either  event  the  sureties  upon  the  bond  would  be 
discharged  from  all  liability.  The  defendant  alone  be- 
came entitled  to  the  possession  of  the  property  upon  the 
giving  of  the  bond.  Such  right  of  possession  did  not  ex- 
tend to  his  sureties;  and  they  could  not,  therefore,  main- 
tain this  action  for  a  return  of  the  property.  Wells, 
Eepl.  §  154  et  seq.;  Oray  v.  PerTcinSy  12  Smedes  &  M. 
622;  Hagan  v,  LucaSy  supra;  Liisk  v.  Bamsay,  3  Muuf. 
417. 

Neither  is  Frank  F.  Noxon,  the  defendant  in  the  at- 
tachment suits,  entitled  to  recover,  under  the  evidence; 
it  appearing  that,  when  the  second  attachment  writ  was 
levied  upon  this  property,  Noxon  gave  a  second  forth- 
coming bond,  which  he  signed  with  Palmer  and  another 
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as  sureties  thereou,  conditioned  that  in  case  the  plaintiff 
recover  judgment  against  the  defendant  in  that  action, 
and  the  attachment  be  not  dissolved,  the  defendant  will 
deliver  to  the  constable  the  property,  or,  on  failure,  pay 
its  value.  Thereafter  the  attachment  was  sustained,  and 
judgment  entered  against  the  defendant  Frank  F.  Noxon. 
By  the  terms  of  this  bond  the  officer  then  became  en- 
titled to  the  possession  of  the  property,  and  it  was  accord- 
ingly surrendered  to  him  by  Noxon.  Under  these  circum- 
stances neither  the  defendant  nor  the  sureties  upgn  this 
second  bond  are  entitled  to  the  possession  of  the  property 
as  against  the  officer,  although  he  holds  it  subject  to  the 
lien  of  the  first  attachment.  Case  v.  Steele,  34  Kan.  90; 
Pierce  v.  Wliiting,  63  Cal.  638;  Dorr  v.  Clarky  7  Mich. 
810;  Leeper  v,  Hersman,  58  111.  218;  Lush  v,  Ranisay, 
supra. 

No  question  as  to  the  right  of  the  sureties,  whose 
names  appear  upon  the  first  bond  only,  in  a  proper  ac- 
tion to  compel  the  officer  to  respect  the  lien  of  the  first 
attachment,  is  presented  upon  this  record.  We  think  it 
clear  that  the  action  of  replevin  cannot  be  maintained 
against  him,  and  further  than  this  we  do  not  feel  at  lib- 
erty to  decide. 

The  judgment  will  be  reversed  and  the  cause  remanded, 
with  directions  to  the  court  below  to  dismiss  the  action. 

Reversed. 
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MOBTOAOBB    OF    CHATTELS   FOB  ACCOMMODATION    BOUND  ONLY  TO 

Ordinary  Diligence. —  A  party-  accepting  a  note  and  chattel 
mortgage,  in  his  own  name,  to  secure  his  own  claim  as  well  as  the 
individual  claim  of  another,  as  a  matter  of  accommodation  to  the 
latter,  and  without  compensation,  is  only  bound  to  exercise  ordi- 
nary diligence,  and  is  not  liable  lor  a  failure  to  realize  on  the 
securitiea  without  proof  of  negligence. 
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2.  Verbal  Pbomisb  to  Amsweb  fob  Debt  of  Another— Statute 
OF  Frattds. —  A  special  promise  to  answer  for  the  debt  of  another, 
not  in  writing,  is  void  under  the  statute  of  frauds. 

8.  EviDENCB  — When  Oral  EvmENOB  of  Factts  PERTAiNiNa  to  Mat- 
ters Referred  to  in  Writinqs  of  the  Parties  AnifTgflraT.R. — 
Extrinsic  facts  and  circumstances  relating  to  the  parties  and  their 
actual  dealings  with  each  other  in  reference  to  matters  referred  to 
in  writings  maybe  shown  by  oral  evidence;  but  mere  naked  con- 
temporaneous declarations,  and  the  unauthorized  statements  of 
third  parties,  are  not  admissible. 

4.  Same  —  Admissibility  of  Letters  Signed  by  the  Parties.—  Let- 
ters signed  by  the  parties,  tending  to  explain  the  transaction  in 
litigation,  are  admissible  in  evidence. 

6.  Same —Inconsistent  Conduct  of  a  Party  Admissible.—  The  pre- 
vious conduct  of  a  party,  inconsistent  with  the  claim  upon  which 
he  relied  at  the  trial,  is  admissible  in  evidence  against  him. 

6.  Practice  When  Finding  Unsupported.— Where  the  evidence  does 
not  tend  to  support  the  finding,  the  judgment  will  be  reversed  as 
being  against  the  evidence. 

Appeal  from  Arapahoe  County  Court. 

Messrs.  Coe  &  Freeman,  for  appellant. 

Mr.  Justice  Elliott  delivered  the  opinion  of  the  court. 

Jacob  Kistler  was  plaintiff  and  D.  K.  Cross  was  defend- 
ant below.  The  principal  facts,  as  shown  by  the  evi- 
dence  on  the  trial,  are  as  follows:  In  the  summer  of 
1886,  one  E.  J.  Leighton  was  indebted  to  the  plaintiff 
Kistler  in  the  sum  of  about  $200,  —  perhaps  a  little 
more, —  and  also  to  the  defendant  Cross  in  something 
over  $200.  Cross  and  Kistler,  residing  in  Denver,  Colo., 
made  a  united  effort  to  secure  their  respective  claims, 
which  resulted  in  Leighton's  executing  a  note  and  chat- 
tel mortgage  payable  to  Cross  for  the  sum  of  $450.  The 
mortgaged  property  was  located  in  the  territory  of  Wyo- 
ming. By  agreement  between  Cross  and  Kistler,  they 
placed  the  mortgage  securities  in  the  State  National  Bank 
of  Denver  for  collection,  the  proceeds  to  be  credited  to 
their  joint  account,  though  their  respective  claims  against 
Leighton  were  several,  and  entirely  independent. 
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Before  the  mortgage  note  matured,  Cross  went  east. 
Before  going  it  was  arranged  between  himself  and  Kist- 
ler that  he  should  endeavor  to  secure  payment  of  the 
mortgage  note  from  Leighton,  whom  he  expected  to  meet 
in  Boston.  He  met.Leighton,  who  represented  that  he 
had  no  money,  and  could  not  pay  the  mortgage  note,  but 
proposed  to  renew  it.  He  finally  gave  Cross  a  power  of 
attorney  and  bill  of  sale  of  everything  he  had  in  Wyo- 
ming, including  the  mortgaged  property,  as  further  se- 
curity. The  following  letters  written  by  Cross,  while 
east,  to  his  nephew  in  Denver,  were  read  or  shown  to 
Kistler  as  soon  as  received: 

"September  27,  1886.  Leigh  ton  will  make  new  note 
and  new  mortgage,  so  you  need  not  feel  worried  about 
that  matter.  I  shall  see  that  Kistler's  interests  are  se- 
cured the  same  as  l)efore.  The  property  will  be  sold  by 
me,  but  I  am  to  have  plenty  of  time  to  dispose  of  it." 

"October  1,  1886.  I  have  just  received  from  Leighton 
full  power  of  attorney  to  sell  all  of  his  property  in  Wyo- 
ming, signed  by  himself  and  Mrs.  L.  Everything  he 
owns  is  in  my  keeping  to  sell.  You  can  withdraw  that 
note  from  the  bank,  and  tell  Mr.  Kistler  that  I  shall  do 
nothing  until  I  see  him,  and  I  will  protect  his  interests 
the  same  as  under  the  former  agreement.  I  have  seen  a 
lawyer,  who  assures  me  that  our  account,  and  that  of 
Mr.  Kistler,  is  amply  secured." 

It  further  appears  that  only  a  very  small  sum  was 
realized  from  the  mortgaged  property  by  Cross,  but  all 
that  he  did  receive  was  placed  in  the  State  National 
Bank,  according  to  agreement.  There  was  some  conflict 
in  the  evidence  on  unimportant  points,  which  need  not 
now  be  noticed.  The  court  found  in  favor  of  the  plaint- 
iff in  the  sum  of  $200,  and  rendered  judgment  therefor 
against  the  defendant,  who  brings  the  case  to  this  court 
by  appeal.    Numerous  errors  are  assigned. 

The  case  was  originally  brought  in  a  justice's  court,  so 
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there  are  no  written  pleadings.    The  principal  assign* 
ments  of  error  question  the  sufficiency  of  the  evidence, 
under  the  law,  to  warrant  the  finding  and  judgment. 
It  would  seem  that  the  trial  court  must  have  held  that 
the  defendant  had  in  some  way  become  liable  to  pay 
Leighton's  indebtedness  to  Kistler,  or  else  that  he  had 
been  negligent  in  acting  as  trustee  under  the  mortgage 
or  power  of  attorney,  whereby  Kistler  lost  the  benefit  of 
his  security  upon  the  mortgaged  property.    The  finding 
of  the  court  cannot  be  maintained  on  the  latter  ground, 
for  several  reasons:    First   There  was  no  evidence  of  the 
value  of  the  mortgaged  property,  nor  even  of  its  exist- 
ence, except  so  far  as  Cross  got  returns  from  the  dispo^- 
tion  that  was  made  of  it.     Hence  there  was  no  proper 
measure  of  damages  upon  which  to  base  such  finding. 
Secondly.    Cross  was  acting  as  trustee  for  Kistler,  with- 
out consideration,   and  as   an  act  of   accommodation 
merely,  and  the  evidence  did  not  tend  to  show  that  Cross 
could  have  secured  more  than  he  did  out  of  the  mort- 
gaged property  by  the  exercise  of  greater  care;  and  he 
was  only  bound  to  the  exercise  of  ordinary  diligence 
under  the  circumstances.    There  was  no  evidence  of  neg- 
ligence on  the  part  of  Cross. 

The  next  question  to  be  considered  is,  did  the  evidence 
tend  to  show  a  binding  promise,  contract  or  undertaking 
on  the  part  of  Cross  to  pay  Leighton's  indebtedness  to 
Kistler  or  to  see  that  the  same  should  be  paid?  It  is  to 
be  observed  that  Cross  had  nothing  whatever  to  do  in 
procuring  the  credit  to  be  given  by  Kistler  to  Leighton. 
The  indebtedness  was  the  individual  and  several  liability 
of  Leighton.  It  does  not  appear  that  Cross  ever  heard 
of  it  until  about  the  time  he  and  Kistler  united  their 
efforts  to  secure  each  his  own  claim.  The  execution  of 
the  firat  note  and  mortgage  in  the  name  of  Cross  was  not 
done  at  his  suggestion.  They  were  made  out  and  sent  to 
him  in  that  form  by  Leighton;  and,  with  the  concurrence 
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of  Ejstler,  he  accepted  them,  and  agreed,  without  com- 
pensation, to  divide  the  proceeds  so  that  Kistler  should 
have  equal  benefit  of  the  security. 

There  veas  evidence  tending  to  show  that  Kistler  had 
begun  an  attachment  suit  in  Wyoming  to  secure  his  debt 
against  Leighton  prior  to  the  reception  of  the  first  mort- 
gage, and  that  he  was  induced  by  Cross  to  dismiss  this 
suit  and  rely  upon  the  note  and  mortgage.  The  evidence 
does  not,  however,  show,  nor  tend  to  show,  as  a  consid- 
eration for  the  dismissal  of  the  attachment,  that  Cross 
promised  to  pay  Leigh  ton's  debt  to  Kistler  or  guarantied 
that  the  note  and  mortgage  should  prove  effective  to  se- 
cure such  debt.  It  does  not  appear  that  Cross  used  any- 
thing more  than  mere  persuasion  or  expression  of  opinion 
as  to  what  would  be  the  best  course  to  be  pureued  for 
their  mutual  benefit.  There  is  no  pretense  that  Cross 
made  any  misrepresentation  or  acted  in  bad  faith  in  the 
transaction.  Cross  was  the  only  party  who  took  any 
particular  pains  or  trouble  to  secure  anything  out  of  the 
mortgaged  property,  and  what  he  did  get  was  left  with 
the  bank  to  be  divided  as  agreed.  This  action  is  not 
brought  to  compel  an  accounting  concerning  said  pro- 
ceeds, BO  the  finding  cannot  be  sustained  on  that  ground. 

There  was  considerable  conflict  in  the  testimony  as  to 
what  was  said  by  the  nephew  of  Cross  to  Kistler  when 
the  letters  were  exhibited;  Kistler  claiming  that  the 
nephew  then  and  there  promised  unconditionally  that 
Cross  would  pay  Kistler's  claim  against  Leighton,  or  see 
that  it  was  paid.  The  nephew  denied  this.  It  is  un- 
necessary to  settle  this  conflict.  The  testimony  was  ob- 
jected to,  and  was  not  competent  for  the  purpose  for 
which  it  was  offered.  At  most  it  showed  only  a  special 
promise  to  answer  for  the  debt  of  another,  not  in  writing, 
and  hence  void  under  the  statute  of  frauds.  The  letters 
showed  for  themselves  what  Cross  promised;  and  it 
does  not  appear  that  the  nephew  was  authorized  in  any 
way  to  bind  hie  uncle  by  any  other  or  different  under- 
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taking.  Extrinsic  facts  and  circumstances  relating  to 
the  parties,  and  their  actual  dealings  with  each  other,  in 
reference  to  the  matters  referred  to  in  the  letters,  might 
be  shown  by  oral  evidence,  but  certainly  not  the  mere 
naked  contemporaneous  oral  declarations  of  an  unauthor- 
ized third  party.  The  first  letter  showed  that  Leighton 
had  promised  to  give  a  new  note  and  mortgage,  but  there 
is  no  evidence  that  they  were  ever  given.  The  second 
letter  showed  that  Cross  had  received  a  full  power  of  at- 
torney to  dispose  of  Leighton's  property,  and  would  pro- 
tect Kistler's  interests  under  the  new  security  the  same 
as  under  the  former  agreement;  but  it  did  not  assume  to 
give  him  any  greater  protection.  The  original  security 
was  taken  in  the  name  of  Cross,  and  immediately  de- 
posited in  the  bank  for  the  mutual  protection  of  himself 
and  Kistler.  The  new  security  was  also  taken  in  the 
name  of  Cross,  and  the  letter  was  simply  an  acknowledg- 
ment by  him  that  Eastler  was  entitled  to  be  protected 
under  the  new  the  same  as  under  the  original  security, 
and  no  further.  Viewed  in  the  light  of  extrinsic  circum- 
stances, and  the  dealings  of  the  parties,  there  was  no 
ambiguity  as  to  the  meaning  of  the  letters. 

The  defendant  offered  to  produce  in  evidence  the  letter 
sent  by  Cross  and  Kistler  to  Leighton,  demanding  secu- 
rity for  their  respective  claims.  The  letter,  in  connec- 
tion with  other  testimony,  tended  to  explain  how  the 
first  note  and  chattel  mqrtgage  came  to  be  executed  and 
sent  as  they  were,  and  was  admissible,  though  perhaps 
merely  cumulative. 

Testimony  as  to  the  alleged  unconditional  promise  of 
Oross  to  pay  Leighton's  debt  having  been  admitted,  the 
defendant  should  have  been  permitted  to  show  that  Kist- 
ler was  tiying  to  negotiate  a  settlement  with  Leighton 
after  the  time  he  claimed  Cross  had  made  such  uncondi- 
tional promise;  such  conduct  being  inconsistent  with  the 
^laim  that  he  relied  upon  the  alleged  promise. 

It  is  unnecessary  to  consider  further  the  assignments 
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of  error.  Under  the  law  applicable  to  such  cases,  we 
ai'e  constrained  to  say  that  the  finding  of  the  court  was 
against  the  evidence.  Cross  and  Kistler  were  undoubt- 
edly both  innocent  sufferers  by  the  failure  of  Leighton  to 
pay  or  adequately  secure  their  respective  claims;  but, 
under  the  evidence,  we  can  see  no  legal  or  moral  reason 
why  Cross  should  pay  Kistler's  claim,  in  addition  to  los- 
ing his  own.     The  judgment  must  be  reversed  and  the 

cause  remanded. 

Beversed. 


De  Votie,  Bullock  et  al.  v.  McGerr. 

1.  SuPREMB  Court  Commission  —  Constitutionality  op  Act  Provid- 

INQ  —  Petition  for  Rbhkabing.—  The  constitutionalitj  of  the  leg- 
islative act  providiDg  for  a  supreme  court  commission  is  not 
necessnrily  involved  upon  the  petition  for  a  rehearing  of  a  cause 
which  had  been  referred  to  the  commissiou  in  pursuance  of  said 
act. 

2.  Disposition  op  Courts  in  Regard  to  Decidino  Constitutional 

Questions. —  Courts  ordinarily  decline  to  determine  the  constitu- 
tionality of  legislative  enactments  in  a  case  where  the  record  pre- 
sents some  other  and  clear  ground  upon  which  the  judgment  may 
rest. 

8,  The  Supreme  Court  Not  Authorized  to  Adopt,  Pro  Forma,  thb 
Opinions  op  the  Supreme  Court  Commissioners. —  The  supreme 
court  alone  can  promulgate  opinions  and  render  judgments,  and 
its  duty  is  not  discharged  by  the  adoption  pro  forma  of  the  con- 
clusions of  the  supreme  court  commission. 

4.  Right  op  Oral  Argument  in  Supreme  Court.—  The  privilege  of 
being  heard  orally  before  the  supreme  court  prior  to  final  judg- 
ment is  a  right  which,  though  subject  to  reasonable  regulation, 
cannot,  under  our  practice,  be  denied  to  any  party  litigant  makinfl: 
seasonable  application  therefor. 

On  Petition  for  Rehearing. 

The  provisions  of  the  act  of  the  general  assembly  spe- 
cially referred  to  in  the  opinion  are  as  follows:  Act 
of  April  1,  1889:  "Sec.  2.  Said  commissioners  shall  be 
Vol.  XIV -87 
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subject  to  such  rules  and  orders  as  the  supreme  court 
shall  from  time  to  time  adopt  for  their  government,  and 
for  procedure  before  them.  They  shall  examine  and  con- 
sider together  and  report  upon  such  cases  as  shall  be  re- 
ferred to  them  by  the  court  for  that  purpose,  and  per- 
form such  other  services  as  the  court  shall  require.  Their 
reports  shall  be  in  writing  and  signed  by  one  of  their 
number,  and  shall  show  which  concur  therein,  and  which, 
if  any,  dissents,  and  a  dissenting  commissioner  may  like- 
wise make  a  report.  Every  report  shall  contain  a  con- 
cise, but  comprehensive,  statement  of  the  facts  in  the 
case,  the  opinion  of  the  commissioner  or  commissioners 
submitting  the  report,  and  a  citation  of  the  authorities 
relied  on  in  support  of  the  opinion.  The  court  may  pix)- 
vide  by  rule  for  a  hearing  of  an  oral  argument  by  coun- 
sel before  said  commission:  provided^  that  no  cause  shall 
be  referred  to  said  commissioners  in  which  they,  or  any 
of  them,  are  or  have  been  interested  as  counsel  or  other- 
wise. 

*'Sec.  3.  Every  opinion  shall  be  promptly  delivered 
to  the  chief  justice,  who  shall  lay  the  same  before  the 
court.  The  court  may  approve  or  modify  or  reject  any 
such  opinion.  Whenever  it  shall  approve  and  adopt  an 
opinion  as  submitted  or  as  modified,  the  same,  as  ap- 
proved and  adopted,  shall  be  promulgated  as  the  opinion 
of  the  court,  and  shall  be  filed  and  reported,  and  judg- 
ment shall  be  rendered  in  the  same  manner,  and  with 
the  same  effect,  and  subject  to  the  same  orders,  motions 
and  petitions  for  rehearing  as  in  the  case  of  other  opin- 
ions and  judgments  of  the  court;  and  every  such  opinion 
shall  show  which  commissioner  prepared  the  opinion, 
and  which  concurred,  and  the  approval  and  adoption, 
and  by  the  concurrence  of  which  judges;  and,  whenever 
the  court  shall  reject  the  opinion  of  the  commissionei^s 
in  any  cause,  the  opinion  of  the  court  shall  be  prepared, 
and  a  like  proceeding  had  in  all  respects  as  in  other 
causes  submitted  to  the  court." 
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Messrs.  Morrison  &  Filuus,  Geo.  H.  Kohn  and  Hugh 
BuTLERj  for  appellants. 

Messrs.  C.  C.  Post  and  L.  C.  Eockwell,  for  appellee. 

Opinions  were  delivered  by  the  members  of  the  court 
as  follows: 

Mr.  Justice  Elliott.  This  cause  was  brought  to  this 
court  on  appeal  from  the  district  court  of  Clear  Creek 
county,  and,  being  regularly  pending  here,  was,  in  pur- 
suance of  the  act  of  April  1,  1889  (Sess.  Laws,  444),  re- 
ferred to  the  supi^eme  court  commissioners  to  examine 
and  consider.  After  an  oral  argument  before  the  com- 
missioners they  reported  an  opinion  advising  that  the 
judgment  of  the  lower  court  be  affirmed.  That  opinion 
was,  upon  consideration  by  this  court,  approved,  adopted 
and  promulgated  as  its  opinion,  and  judgment  of  affirm- 
ance was  rendered  thereon.  In  this  the  provisions  of  the 
act  mentioned  above  were  regularly  pursued.  The  order 
of  reference  was  open  and  known  to  the  parties  through 
their  respective  counsel.  Opportunity  was  given  for  a 
full  hearing  of  the  cause  before  the  commission  upon  the 
whole  record,  orally  as  well  as  by  the  printed  arguments 
of  counsel  on  file;  but  the  parties  did  not  have  an  oppor- 
tunity to  be  heard  orally  before  the  court,  either  in  per- 
son or  by  counsel,  prior  to  the  decision  of  the  case,  nor 
did  they  have  an  opportunity  to  make  objections  or  ex- 
ceptions to  the  opinion  as  reported  by  the  commissioners 
until  after  the  same  was  approved  and  promulgated  as 
the  opinion  of  this  court.  Among  other  grounds  upon 
which  a  rehearing  is  now  asked  is  the  following:  *^  The 
counsel  for  appellants  desire  to  argue  the  validity  of  an 
opinion  of  the  supreme  court  in  the  form  of  an  indorse- 
ment or  ratification  of  the  commission  based  on  an  oral 
argument  heard  before  the  commission.' 

By  the  briefs  and  arguments  of  counsel,  questions  re- 
lating to  the  constitutionality  of  the  act  providing  for  a 
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supreme  court  commission  are  presented  for  the  first 
time  in  this  court.  These  questions  being  of  general  in- 
terest, and  of  the  highest  public  concern,  we  have  devi- 
ated from  the  usual  practice  in  respect  to  petitions  for 
rehearing,  and,  after  hearing  oral  arguments  and  consid- 
ering the  printed  briefs  presented  upon  both  sides  of  the 
controversy,  have  concluded  to  file  opinions  in  writing, 
so  that  our  views  upon  the  subject  may  not  be  misun- 
derstood. 

Questions  relating  to  the  constitutionality  of  supreme 
court  commissions  have  recently  been  considered  by  the 
supreme  courts  of  several  states.  In  Indiana,  the  ques- 
tion having  been  presented  to  the  court  by  a  writ  of  pro- 
hibition, Chief  Justice  Elliott,  in  an  elaborate  opinion, 
concurred  in  by  the  whole  court,  declared  the  act  of  the 
legislature  creating  such  tribunal  unconstitutional.  In 
California  the  proceeding  was  by  quo  warranto.  Learned 
opinions  were  delivered  by  Chief  Justice  Beatty  and  by 
Mr.  Justice  Fox  sustaining  the  commission.  It  will  be 
observed,  however,  that  the  constitutions,  as  well  as  the 
legislative  acts  of  the  two  states,  differ  from  each  other 
in  some  particulars,  and  also  that  in  both  these  proceed- 
ings the  commissioners  were  made  respondents. 

In  Kansas  the  question  arose  as  follows:  A  case  pend* 
ing  in  the  supreme  court  upon  writ  of  error  had  been 
referred  to  the  commissioners,  who,  after  hearing  oral 
argument,  prepared  an  opinion,  which,  upon  due  consid- 
eration by  the  court,  was  promulgated  as  its  opinion. 
The  defeated  party  sought  by  motion  to  obtain  a  rehear- 
ing upon  the  ground,  as  alleged,  that  a  hearing  had  not 
been  had  before  the  supreme  court;  that  the  hearing  be- 
fore the  commissioners  was  without  force  or  effect;  that 
the  commission  was  unconstitutional;  and  that  the  par- 
ties had  been  deprived  of  a  hearing  before  a  duly  consti- 
tuted and  legal  court.  The  Kansas  court  was  divided  in 
opinion  upon  this  motion,  though  the  majority  of  the 
court,  speaking  by  Mr.  Justice  Valentine,  in  a  well-con- 
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sidered  opinion,  refused  to  consider  the  question  of  the 
constitutionality  of  the  act,  and,  passing  upon  the  merits 
of  the  case,  denied  the  rehearing.  Chief  Justice  Horton, 
however,  in  a  dissenting  opinion  of  rare  ability,  contended 
that  it  was  the  denial  of  an  **  inestimable  right"  to  de- 
prive a  suitor  of  an  oral  argument  before  the  court  prior 
to  rendering  final  judgment;  State  v.  Noble  (Ind.),  21 
N.  E.  Eep.  244;  People  v,  Hayne  (Cal.),  23  Pac.  Eep.  1; 
Railroad  Co.  v.  Abilene  (Kan.),  21  Pac.  Rep.  1112. 

Upon  careful  consideration,  we  conclude  that  the  con- 
stitutionality of  the  legislative  act  providing  for  a  su- 
preme court  commission  is  not  necessarily  drawn  in 
question  by  the  petition  for  a  rehearing,  so  we  shall  not 
express  any  opinion  concerning  its  validity.  Our  rea- 
sons for  this  course  are  well  expressed  in  the  language  of 
an  eminent  author  on  constitutional  questions  as  fol- 
lows: 

"It  must  be  evident  to  any  one  that  the  power  to  de- 
clare a  legislative  enactment  void  is  one  which  the  judge, 
conscious  of  the  fallibility  of  the  human  judgment,  will 
shrink  from  exercising  in  any  case  where  he  can  consci- 
entiously, and  with  due  regard  to  duty  and  official  oath, 
decline  the  responsibility.  *  *  *  Neither  will  a  court, 
as  a  general  rule,  pass  upon  a  constitutional  question, 
and  decide  a  statute  to  be  invalid,  unless  a  decision  upon 
that  very  point  becomes  necessary  to  the  determination 
of  the  cause.  *  While  courts  cannot  shun  the  discussion 
of  constitutional  questions  when  fairly  presented,  they 
will  not  go  out  of  their  way  to  find  such  topics.  They 
will  not  seek  to  draw  in  such  weighty  matters  collater- 
ally, nor  on  trivial  occasions.  It  is  both  more  proper  and 
more  respectful  to  a  co-ordinate  department  to  discuss 
constitutional  questions  only  when  that  is  the  very  lis 
mota.  Thus  presented  and  determined,  the  decision  car- 
ries a  weight  with  it  to  which  no  extrajudicial  disquisition 
is  entitled.'     In  any  case,  therefore,  where  a  constitu- 
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tional  question  is  raised^  though  it  may  be  legitimately 
presented  by  the  record,  yet  if  the  record  also  presents 
some  other  and  clear  ground  upon  which  the  court  may 
rest  its  judgment,  and  thereby  render  the  constitutional 
question  immaterial  to  the  case,  that  course  will  be 
adopted,  and  the  question  of  constitutional  power  will  be 
left  for  consideration  until  a  case  arises  which  cannot 
be  disposed  of  without  considering  it,  and  when  conse- 
quently a  decision  upon  such  question  will  be  unavoid- 
able."   Cooley,  Const.  lim.  159,  163. 

Though  it  is  deemed  inexpedient  to  detennine  the  con- 
stitutionality of  the  act  creating  the  commission  in  this 
proceeding,  yet  the  constitutional  duties  and  obligations 
of  this  court  to  litigants  are  directly  involved;  and,  in 
order  to  pass  upon  the  questions  fairly  within  the  pur- 
view of  a  petition  for  a  rehearing,  it  seems  necessary  to 
consider  to  some  extent  the  nature  of  the  supreme  court 
commission,  and  the  character  of  its  work  in  connection 
with  the  hearing  and  disposition  of  causes  in  this  court. 
The  vital  question  is.  Are  the  rights  or  privileges  of 
parties  in  any  manner  denied  or  abridged  by  the  refer- 
ence of  their  causes  to  the  commission,  and  the  proceed- 
ings consequent  thereon?  The  question  is  one  of  much 
difficulty. 

Article  3  of  our  state  constitution  divides  the  powers 
of  the  government  into  '*  three  distinct  departments," 
and  forbids  any  encroachment  by  one  department  upon 
another.  By  the  provisions  of  article  6  of  the  constitu- 
tion, we  find  that  *'  the  judicial  power  of  the  state  "  is 
vested  in  the  courts;  that  ** appellate  jurisdiction"  is 
vested  in  the  supreme  court;  and  that  "  the  supreme 
court  shall  consist  of  three  judges."  While  these  consti- 
tutional provisions  remain  unchanged,  the  rights  thereby 
secured  cannot  be  destroyed  or  impaired  by  any  legis- 
lative enactment;  neither  can  the  number  of  judges  upon 
the  supreme  bench  be  increased,  nor  can  their  essential 
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powens  and  responsibilities  be  shared  by  others.  It  is 
unnecessary  to  enter  into  a  lengthy  discussion  of  these 
familiar  principles. 

The  first  and  second  sections  of  article  2  of  the  consti- 
tution express  the  fundamental  principles  of  our  free 
institutions,  to  the  effect  that  the  powers  of  civil  gov- 
ernment are  "  vested  in  and  derived  from  the  people  " 
of  the  state,  subject  to  the  constitution  of  the  United 
States.  The  people  of  this  state  by  their  constitution 
have  vested  in  the  judicial  department  of  the  govern- 
ment all  the  judicial  power  they  had  to  give,  with  a 
few  specified  exceptions;  and  have  made  the  same  ex- 
clusive, thus  making  the  judiciary  co-ordinate  with  the 
legislative  and  executive  departments.  The  supreme 
court  belongs  to  the  judicial  department.  It  derives  its 
existence,  organization,  powers  and  jurisdiction  from  the 
constitution.  The  supreme  court  commission  is  of  leg- 
islative creation.  The  act  providing  for  the  commission 
requires  that  the  commissioners  '*  shall  possess  the  same 
qualifications  "  as  judges  of  the  suprenae  court,  and  that 
they  shall  examine,  consider  and  report  opinions  upon 
*^such  cases  as  shall  be  referred  to  them  by  the  court 
for  that  purpose;"  yet  it  is  clear  that  they  cannot,  by 
mere  legislative  authority,  be  invested  with  those  powers 
which  have  been  committed  to  another  tribunal,  under 
and  by  virtue  of  a  constitution  which  declares  that  the 
powers  properly  belonging  to  one  department  shall  not 
be  exercised  by  either  of  the  others. 

Without  undertaking  to  determine  the  exact  line  of 
demarkation  between  those  governmental  powers  which 
are  judicial  in  their  nature  and  those  which  are  not,  it  is 
clear  that  the  exercise  of  judicial  power  comprehends 
something  more  than  the  use  of  the  perceptive  and  re- 
flective faculties  by  which  legal  conclusions  are  deduced 
from  the  facts  of  a  case.  Such  acts  are  intellectual  and 
preliminary.  The  plenary  exercise  of  judicial  power 
calls  into  activity  also  the  other  attributes  of  the  mind,— 
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the  sensibilities  and  the  will.  The  deliberate  assumption 
of  responsibility;  the  authoritative  expression  of  legal 
conclusions  in  declaring  the  sentence  of  the  law;  the  pro- 
nouncing of  judgment  in  open  court  in  the  presence  of 
those  who  are  to  be  affected  thereby,  so  as  to  bind  and 
control  persons  and  property;  the  protection,  and  some- 
times the  loss,  of  life  and  liberty,  as  well  as  the  character 
and  fortunes  of  individuals;  the  establishing  of  prece- 
dents which  may  affect  the  most  cherished  rights  of  per- 
sons and  property  for  all  time, —  all  these  are  often  in- 
volved in  the  exercise  of  judicial  power,  and  serve  to 
illustrate  its  importance.  Such  powers  cannot  be  wisely 
exercised,  except  by  those  who  pei-sonally  avail  them- 
selves of  every  opportunity  to  guide  their  judgment. 
They  cannot  be  lawfully  exercised,  except  by  those  in- 
trusted therewith  by  the  people  under  the  constitution. 
While  the  commissioner,  in  the  performance  of  their 
work,  are  required  to  consider  questions  of  a  judicial 
nature,  and  to  express  their  opinions  theieon,  still  their 
opinions  must  be  considered  and  approved  by  the  judg- 
ment of  the  court,  so  as  to  become  essentially  the  opin- 
ions of  the  court,  before  they  can  be  considered  in  any 
proper  sense  judicial  opinions.  The  work  of  the  com- 
missioners is  in  some  respects  like  that  of  counsel,  with 
this  important  distinction:  that  the  commissioners  are 
sworn  to  faithfully  and  impartially  discharge  their  duties 
as  paid  officers  of  the  state,  so  that,  in  considering  their 
work,  we  do  not  have  to  make  allowance  for  the  bias  or 
prejudice  which  partisan  feeling,  self-interest  and  paid 
zeal  are  calculated  to  inspire.  The  difference  between 
the  argument  of  counsel  and  the  decision  of  the  court  is 
easily  comprehended.  The  former  may  be  replete  with 
as  much  or  more  legal  learning  than  the  latter;  it  may 
be  the  result  of  as  much  or  more  exercise  of  the  reason- 
ing faculties;  it  may  show  as  much  or  more  legal  dis- 
crimination and  sound  judgment;  it  might,  if  followed, 
lead  to  as  good  or  even  better  results  in  the  administra- 
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tion  of  the  law  in  a  given  case;  but  the  argument  of 
counsel  lacks  the  force  and  power  of  the  judicial  de- 
cision, in  that  it  is  not  pronounced  by  one  clothed  with 
judicial  authority  under  the  constitution  to  give  effect  to 
it  as  a  judgment  of  the  court.  See  opinion  of  the  present 
chief  justice  of  this  court  in  Haverly  Invincible  M,  Co. 
V.  Howcutt,  6  Colo.  674. 

It  follows,  from  foregoing  views,  that  every  litigant 
having  a  cause  properly  pending  in  this  court  is  entitled 
to  have  the  same  fully  considered  and  determined  by  the 
court  itself;  that  is,  by  the  supreme  court,  established 
and  vested  with  judicial  power  under  the  constitution. 
Every  such  litigant  also  has  the  right  to  have  his  cause 
heard  by  the  court  itself  upon  oral  or  written  arguments 
before  final  judgment  is  rendered.  It  is  a  matter  of 
common  observation  that  different  minds  are  affected 
differently  by  the  same  arguments,  and  they  sometimes 
draw  different  conclusions  from  the  same  state  of  facts. 
Hence  the, reference  of  a  cause  to  the  commission  may 
in  some  instances  affect  its  ultimate  determination.  The 
report  of  the  commissioner  may  bring  before  the  court 
something  which  will  break  the  force  and  effect  which 
the  briefs  or  arguments  of  counsel  might  otherwise  have 
produced  upon  the  members  of  the  court  who  are  to  de- 
cide the  cause.  Such  a  result  would  not  be  likely  to 
occur  in  an  ordinary  case,  but,  upon  evenly  balanced  or 
doubtful  questions,  the  strongest  minds  are  more  or  less 
influenced  by  the  reasoning  of  others.  Hence,  whether 
a  case  is  referred  to  the  commission  or  otherwise,  it  is 
undoubtedly  the  duty  of  the  court  to  consider  the  whole 
case  before  promulgating  its  final  opinion.  In  case  of  a 
reference,  the  whole  recoi-d,  including  the  briefs  and 
arguments  of  counsel,  must  be  considered  in  order  that 
the  opinion  reported  by  the  commission  may  be  intelli- 
gently "approved,  modified  or  rejected."  It  is  for  these 
reasons  that  this  court  has  strenuously  resisted  all  im- 
portunities to  approve  and  promulgate  the  opinions  of 
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the  commissioners  pro  forma  in  the  first  instance  with- 
out consideration.  The  constitutional  rights  of  the  par- 
ties require  that  the  opinion,  by  whomsoever  prepared, 
shall  be  approved  and  adopted  by  tlie  court  before  it  is 
promulgated  as  the  opinion  of  the  court. 

Whether  the  legislature  can  control  the  judicial  de- 
partment, so  far  as  to  require  that  any  cause  or  number 
of  causes  pending  in  this  court  shall  be  referred  to  the 
commission,  thereby  imposing  upon  the  court  the  duty 
of  examining  and  considering  the  opinions  reported  by 
the  commission;  also  whether  the  legislature  can  require 
opinions  reported  by  the  commission  to  be  promulgated 
in  any  particular  form  or  manner,  in  case  of  their  ap- 
proval and  adoption, —  are  questions  which  need  not  now 
be  determined.    But,  in  view  of  what  has  been  so  strongly- 
urged  concerning  the  '^indorsement  or  ratification'*  of 
commissioners'  opinions  and  the  importance  of  **oral 
arguments,"  some  expression  seems  to  be  called  for  con- 
cerning the  views  and  practice  of  the  court  in  this  re- 
gard, for  the  information  of  all  concerned.     It  is  proper, 
therefore,  to  state  that  this  court  is  now,  and  always  has 
been,  of  the  opinion  that  it  cannot  discharge  its  constitu- 
tional obligations  to  litigants  by  the  promulgation  of  any 
opinion,  by  whomsoever  prepared,  without  first  being 
satisfied  of  the  correctness  of  the  opinion  in  all  substan- 
tial particulars;  and  also  that  the  privilege  of  being  heard 
orally  before  the  court  prior  to  final  judgment  is  a  right 
which,  though  subject  to  reasonable  regulation  by  the 
court,  cannot  justly  be  denied  to  any  party  litigant  mak- 
ing seasonable  application  therefor.     "Hear  before  you 
strike,"  was  a  maxim  of  the  ancient  jurists.    Whenever 
it  is  necessary  that  an  oral  argument  should  be  had  in 
order  to  a  correct  understanding  and  determination  of  a 
cause,  such  necessity  is  not  satisfied  by  allowing  such 
hearing  before  the  commission;  the  effect  of  such  oral 
argument  cannot  be  fully  appreciated  by  the  court,  ex- 
cept the  argument  be  made  to  the  court. 
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It  would  seem  to  be  an  improvement  in  the  practice  if,  / 

when  an  opinion  is  reported  by  the  commission,  any 
suitor  considering  himself  prejudiced  thereby  should  have 
the  opportunity  of  making  objections  or  exceptions 
thereto,  and  have  the  same  considered  by  the  court  itself 
before  final  judgment  is  rendered.  Experienced  lawyers, 
as  well  as  judges,  know  the  superior  advantage  of  being 
heard  before  judgment  is  pronounced  rather  than  after- 
wards. Ordinarily  a  motion  for  a  new  trial  or  for  a  re- 
hearing is  not  equivalent  to  a  full  hearing,  before  thij 
ideas  of  the  judicial  mind  upon  a  given  case  have  becoma 
settled  by  the  expression  of  an  opinion  in  writing.  There 
is  something-  in  the  act  of  formulating  ideas  or  mental 
conclusions  into  words  and  sentences  that  strengthens 
the  conviction  of  the  author  as  to  their  correctness. 
Hence  the  importance  of  mature  consideration  before  the 
entry  of  judgment,  especially  in  a  court  of  last  resort. 
The  fact  that  this  court  does  not  perform  the  literary 
labor  of  expressing  the  views  embodied  in  the  opinions  of 
the  commissioners  is  rather  favorable  than  otherwise  to 
the  applicant  for  a  rehearing  in  such  cases.  Nevertheless 
it  would  seem  to  be  more  prudent  to  give  opportunity  to 
litigants  to  examine  and  make  objections  or  exceptions  to 
opinions  reported  by  the  commission  before  the  court  un- 
dertakes to  consider  them,  so  that  they  may  be  passed 
upon  in  the  light  of  such  objections. 

Though  the  matters  considered  in  this  opinion  have 
not  been  heretofore  formally  presented  or  discussed  by 
this  court,  yet  it  will  be  observed  from  what  has  already 
been  said  that  they  have  not  been  altogether  overlooked. 
In  many  cases  oral  rehearings  have  been  allowed,  when 
applied  for,  on  the  ground  that  arguments  made  orally 
before  the  commission  could  not  be  fully  appreciated  by 
the  court. 

It  may  be  said  that  the  act  providing  for  a  supreme 
court  commission  was  designed  by  the  legislature  to 
facilitate  the  disposition  of  business  in  this  court,  and 


Digitized  by  VjOOQIC 


5S8  De  Votie  v.  McGerr.  [April  T., 

that  the  court  should  not  interfere  with  such  object  by 
assuming  the  burden  of  reviewing  their  work  in  all 
cases.  The  unanswerable  reply  to  this  is:  Constitutional 
rights  of  litigants  cannot  be  sacrified  to  expediency.  It 
is  true,  this  court  is  overburdened  with  accumulated 
business.  The  reasons  for  this  are  obvious.  Since  the 
adoption  of  the  constitution  Colorado  has  more  than 
quadrupled  in  wealth  and  population,  and  litigation  has 
increased  in  a  still  greater  ratio.  There  are  now  three 
times  as  many  district  and  county  courts  in  existence 
and  in  active  operation  as  when  the  state  was  admitted, 
and  this  court  may  be  required  to  review  every  one  of 
their  judgments  by  appeal,  writ  of  error,  or  other  reme- 
dial writ.  Besides,  the  number  of  causes  of  which  this 
court  must  take  original  jurisdiction  is  constantly  in- 
creasing, and  yet  the  number  of  judges  on  this  bench 
remains  the  same.  Hence  it  should  not  be  a  matter  of 
surprise,  after  the  lapse  of  nearly  fourteen  years,  consid- 
ering the  novel  and  diversified  character  of  the  questions 
presented  to  this  court  for  consideration,  that  the  court, 
desiring  to  decide  every  case  with  due  regard  to  the  rights 
of  parties  and  in  strict  conformity  to  legal  and  constitu- 
tional principles,  should  be  somewhat  behind  upon  the 
calendar. 

It  is  unnecessary,  in  my  opinion,  to  consider  at  this 
time  the  other  grounds  upon  which  the  rehearing  is 
asked.  In  order  that  appellants  may  have  an  opportu- 
nity to  be  heard  orally  by  this  court  upon  the  merits  of 
their  cause,  the  petition  for  a  rehearing  will  be  allowed. 

Behearing  allowed. 

Mr.  Justice  Hayt.  No  question  as  to  the  constitu- 
tionality of  the  act  providing  for  the  supreme  court  com- 
mission is  either  necessarily  or  properly  involved  in  this 
determination,  and  I  shall  not,  therefore,  follow  counsel 
in  their  able  and  exhaustive  argument  in  this  field. 

In  addition  to  the  reasons  given  for  this  conclusion  by 
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Mr.  Justice  Elliott,  in  the  opinion  filed  herewith,  the 
fact  that  the  honorable  commissioners  are  not  parties  to 
this  action  should  have  great  weight  in  support  thereof. 
The  commission,  as  an  institution,  has  now  been  in  ex- 
istence in  this  state  for  upwards  of  three  years,  and  the 
public  at  large  may  well  be  supposed  to  have  an  interest 
in  the  determination  of  the  constitutional  question,  com- 
pared with  which  this  litigation  over  a  few  cows  sinks 
into  insignificance;  and  this  method  of  collateral  attack 
ought  not  now  to  be  encouraged. 

In  my  judgment,  the  only  question  in  relation  to  the 
supreme  court  commissioners  properly  before  the  court 
upon  this  motion  may  be  stated  as  follows:  Under  the 
provision  of  the  act  of  April  19, 1890,  in  reference  to  oral 
arguments,  is  the  duty  of  this  court  discharged  in  cases 
referred  to  the  commission  by  providing  for  an  oral  ar- 
gument before  that  body,  or  is  the  party  in  such  cases 
entitled  to  an  oral  argument  before  the  supreme  court, 
before  its  judgment  shall  be  pronounced?  The  present 
act,  "  providing  for  a  supreme  court  commission,"  was 
passed  at  the  last  session  of  the  legislature,  and  was  ap- 
proved upon  the  1st  day  of  April,  1890.  A  few  days 
later,  and  at  the  same  session,  an  act  was  passed  entitled 
"An  act  to  regulate  the  terms  of  the  supreme  court  and 
the  practice  therein,"  which  reads  as  follows: 

"Section  1.  That  in  each  year  there  shall  be  three 
terms  of  the  supreme  court;  one  beginning  on  the  second 
Monday  in  September,  another  beginning  on  the  second 
Monday  in  January,  and  another  beginning  on  the  sec- 
ond Monday  in  April." 

"  Sec.  2.  The  court  shall  be  in  open  session  as  often  as 
practicable  during  each  of  its  terms,  to  hear  and  deter- 
mine matters  and  causes  which  may  come  before  it,  and 
oral  arguments  shall  be  allowed  on  final  hearing  in  any 
cause  on  the  request  of  any  party  thereto." 

In  section  2  of  this  latter  act  the  right  of  a  party  liti- 
gant to  be  heard  orally  before  this^  court  upon  request, 
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before  final  judgment,  is  expressly  declared.  If  any- 
thing can  be  found  in  the  statutes  which  would  authorize 
a  refusal  by  this  tribunal  to  hear  a  party  orally  as  above, 
it  must  grow  out  of  the  power  given  the  court  to  provide 
by  rule  for  oral  arguments  before  the  commission  in  cer- 
tain cases.  The  two  acts  must  be  considered  together, 
and  effect  given  to  both,  if  possible.  Such  effect  can 
best  be  given  by  holding  that  the  legislature,  in  employ- 
ing the  language  used  in  the  latter  act,  intended  to  put 
beyond  a  dispute  the  right  of  a  litigant  to  have  his  case 
orally  argued  before  this  court  upon  final  hearing.  It 
was  then  legislating  with  reference  to  the  body  desig- 
nated by  the  constitution  as  the  supreme  court.  And 
the  above  conclusion  is  in  accordance  with  the  natural 
and  obvious  import  of  the  language  employed.  It  can- 
not be  said  that,  by  referring  causes  to  the  commission, 
parties  can  be  deprived  of  the  right  to  a  final  hearing 
before  the  court.  As  conclusively  shown  in  Mr.  Justice 
ELLicrr's  opinion,  the  court  alone  can  render  judgment, 
and  its  duty  is  not  discharged  by  the  adoption  pro  forma 
of  the  conclusions  of  the  commission.  And  to  deprive 
a  party  litigant  of  his  right  to  an  oral  argument  before 
this  court  upon  such  final  rehearing,  no  matter  what  op- 
portunities may  have  been  accorded  him  in  presenting 
his  case  to  the  commission,  would  be  a  palpable  violation, 
not  only  of  the  terms  of  the  act  itself,  but  would  be  con- 
trary to  the  uniform  practice  of  this  court  as  promulgated 
by  rule  27,  provided  he  has  seasonably  applied  for  such 
oral  argument. 

In  the  opinion  of  the  commission  in  this  case,  the  cor- 
rectness of  the  propositions  of  law  announced  in  certain 
instructions  prayed  by  appellant,  and  refused  by  the  trial 
court,  is  conceded;  the  refusal  to  give  such  instructions 
being  justified  only  upon  the  ground  that  they  were  not 
warranted  by  the  evidence.  The  correctness  of  this  con- 
clusion is  contested  by  counsel.  The  point  seems  to  be 
in  much  doubt,  and,  in  my  opinion,  the  court  ought  not 
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to  refuse  any  assistance  to  its  correct  determination 
which  counsel  are  willing  to  give.  A  stipulation  by- 
counsel  for  an  oral  argument  having  been  filed  more  than 
one  year  ago,  and  before  the  reference,  I  am  of  the  opin- 
ion that  a  rehearing  should  be  granted,  to  the  end  that 
such  oral  argument  may  be  made  to  this  court  as  re- 
quested by  appellants. 

CfflEP  Justice  Helm.  The  members  of  the  court  are 
agreed  upon  two  propositions:  Firsts  that  the  legal  ex- 
istence of  the  supreme  court  commission  should  not  be 
determined  upon  the  present  collateral  challenge;  second^ 
that  the  rehearing  in  the  case  at  bar  should  be  allowed 
upon  grounds  appearing  in  the  record,  and  wholly  inde- 
pendent of  the  foregoing  or  any  other  constitutional 
question. 

In  my  judgment,  the  above  announcement  is  all  that 
should  be  made  at  the  present  time.  Having  squarely 
declined  to  consider  the  constitutionality  of  the  commis- 
sion statute,  it  would  seem  inconsistent  to  promulgate 
an  opinion  discussing  matters  pertaining  solely  thereto. 
Therefore  I  must  be  excused  from  even  tacitly  sanction- 
ing such  a  proceeding,  as  well  as  from  giving  a  silent 
indorsement  to  irrelevant  propositions,  the  logical  se- 
quences from  which  do  not  meet  my  approval.  It  seems 
to  me,  also,  that  explanations  concerning  the  manner 
in  which  this  court  discharges  its  constitutional  duties 
would  be  more  appropriate  upon  some  other  occasion. 

Nor  am  I  now  prepared  to  favor  the  position  taken  by 
one  of  my  associates  regarding  oral  arguments.  The 
conclusion  reached  is  necessarily  predicated  upon  the  leg- 
islative right  to  prescribe  a  court  regulation  in  the  prem- 
ises. The  statute  relied  on  is  but  a  repetition  of  the 
standing  rule  of  this  court  in  force  several  years  prior 
to  its  enactment.  This  rule  the  court  has  always  re- 
garded as  obligatory,  and  never,  to  my  knowledge,  has 
an  oral  argument  upon  final  hearing  of  a  cause  been  re< 
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fused,  when  proper  application  was  made  therefor.  Henc  ^ 
I  must  not  be  understood  as  in  any  way  questioning  the 
utility  or  propriety  of  the  practice.  On  the  contrary,  I 
am,  and  have  always  been,  an  earnest  advocate  thereof. 
If  an  oral  argument  is  the  litigant's  constitutional  right, — 
a  matter  upon  which  I  express  no  opinion, —  the  statute 
does  not  magnify  or  strengthen  such  right.  If,  on  the 
other  hand,  this  be  but  one  of  the  privileges  usually  ex- 
tended in  the  trial  of  causes,  a  statute  commanding  its 
allowance  by  the  court  may  be  an  unwarranted  depart- 
ure from  the  field  of  proper  legislation.  If  the  legisla- 
ture can  command  the  court  to  hear  oral  arguments,  it 
would  seem  to  follow  that,  if  the  right  be  not  constitu- 
tional, it  might  forbid  the  hearing  thereof;  and,  if  this 
be  conceded,  I  do  not  see  why  that  body  may  not  fix  the 
time  to  be  consumed  by  counsel,  command  or  forbid 
printed  arguments,  arrange  the  order  of  business,  and 
make  any  and  all  other  rules  or  regulations  regarding 
judicial  proceedings.  Undoubtedly,  legislation  may  and 
must  cover  a  wide  range  of  subjects,  connected  directly 
or  indirectly  with  judicial  action;  but  that  a  limit  exists 
somewhere  to  legislative  power  over  the  manner  in  which 
courts  created  by  the  constitution  shall  perform  judicial 
duties  and  conduct  judicial  business  will  hardly  be  ques- 
tioned. The  supreme  court  of  California  has  held  that 
the  legislature  cannot  require  its  opinions  to  be  reduced 
to  writing.  Houston  v.  Williams,  13  Cal.  24.  Doubtless 
many  other  illustrations  might  be  found  of  instances 
tvhere  legislative  authority  in  the  premises  has  been  de- 
nied. But  I  have  said  sufficient  to  explain  my  reluctance 
in  approving  the  major  premise,  upon  which  the  opinion 
in  question  necessarily  rests. 

My  associates  have  seen  fit  to  adopt,  as  a  standing  rule 
of  court,  a  regulation  in  pursuance  of  which  opinions 
of  the  commission  are  deposited  with  the  clerk,  and 
treated  to  all  intents  and  purposes  as  reports  of  referees 
in  ordinary  judicial  proceedings.     The  adoption  of  this 
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rule  is,  to  some  extent,  an  outgrowth  of  the  present  con- 
troversy. It  must  have  been  based  either  upon  grounds 
of  expediency  or  of  legal  necessity.  The  efficiency  of  the 
plan,  whether  resting  upon  one  ground  or  the  other,  I 
am  led,  upon  reflection,  to  seriously  doubt.  I  do  not 
consider  whether  the  rule  is  consistent  with  the  statute 
creating  a  supreme  court  commission.  My  misgivings 
are  predicated  upon  the  fear  that  it  will  not  simplify  the 
disposition  of  cases,  or  remove  the  embarrassment  that 
has  heretofore  necessarily  attended  the  joint  labors  of 
Ihe  court  and  commission.  In  my  judgment,  more- 
over, it  is  doubtful  if  any  of  the  alleged  constitutional 
exceptions  urged  against  the  organization  and  work  of 
the  commission  are  thus  obviated.  But  I  shall  for  the 
present  refrain  from  entering  into  a  discussion  of  specific 
objections.     The  rehearing  is  allowed. 

Behearing  allowed. 


Pleyte  v.  Pleyte. 

PRAC?ncE  m  Supreme  Court  on  Application  to  Correct  the 
Record  Below. —  An  application  to  correct  the  record  in  a  cause 
pending  before  the  supreme  court  does  not  lay  the  foundation  for 
a  new  proceeding  on  error.  When  leave  is  given  to  apply  in  the 
court  below  for  such  correction,  and  the  application  is  granted  or 
refused,  the  proceedings  thereon  should  be  reported  as  an  amend- 
ment to  the  transcript  in  the  original  cause. 

Error  to  District  Court  of  Arapahoe  County. 

Motion  to  dismiss  writ  of  error. 

Messrs.  Sullivan  &  May,  for  plaintiff  in  error. 

Messrs.  Patterson  &  Thomas,  for  defendant  in  error. 
Vol.  XIV— 88 
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Chief  JuB^nos  Heslm  delivered  the  opinion  of  theooait. 

Dirk  Pleyte  obtained  a  decree  of  divorce  in  the  supe- 
rior court  of  Denver  frora  Elizabeth  Pleyte,  his  wife. 
To  i-eview  that  decree,  Mrs.  Pleyte  subsequently  sued 
out  of  this  court  a  writ  of  error^  and  the  cause  was  here 
docketed  as  No.  2,494.  Counsel  for  plaintiff  in  error 
afterwards  discovered  what  they  claim  to  be  a  clerical 
mistake  in  recording  certain  action  in  the  court  below. 
Upon  application,  this  court  suspended  further  proceed- 
ings in  that  cause,  so  that  counsel  might  have  the  al- 
leged mistake  corrected  by  the  trial  court.  In  the  mean- 
time the  superior  court  had  been  discontinued,  its  records 
being  transferred  to  the  custody  of  the  district  court  of 
Arapahoe  county  under  a  legislative  mandate.  To  the 
latter  court  application  was  made,  upon  due  notice^  by 
petition  and  affidavits,  for  the  correction  in  question. 
While  finding  at  the  bearing  that  the  facts  were  as 
claimed  by  petitioner,  and  that  the  petition  was  pre^ 
sented  at  once  upon  discovery  of  the  mistake,  the  district 
court  nevertheless  decided  that,  as  a  matter  of  law,  it 
could  not  amend  the  record,  and  entered  judgment  deny- 
ing the  application. 

Plaintiff  in  error  thereupon  took  her  esEception  to  the 
ruling  in  question,  sued  out  the  present  writ  of  error, 
and  docketed  the  cause  as  a  separate  and  distinct  suit  in 
this  court.  The  motion  before  us  is  to  dismiss  this  writ 
of  error. 

The  proceeding  in  the  court  below  was  not  an  inde- 
pendent suit.  It  was  purely  auxiliary  to  the  original 
divorce  proceeding  to  be  reviewed  by  this  court  in  cause 
No.  2,494.  The  object  was  not  to  vindicate  an  independ- 
ent right  of  action,  or  obtain  a  separate  judgment.  It 
was  to  secure  the  correction  by  the  court  below  of  an 
alleged  mistake  or  misprision  of  its  clerk  in  making  a 
certain  record  entry,  which  correction  was  deemed  essen- 
tial to  a  proper  review  of  the  matters  before  us  in  the 
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case  referred  to.  The  result  of  these  supplemental  pro- 
ceedings should  have  been  reported  as  an  amendment  to 
the  transcript  filed  in  the  former  cause.  They  should 
not  have  been  brought  here  as  a  foundation  for  a  sepa- 
rate suit  upon  error.  Such  is  the  established  practice  of 
this  court  in  similar  cases.  Wolfley  v.  Mining  Co.  3 
Colo.  296;  Knox  v.  McFerran,  4  Colo.  348. 

By  the  statute  of  1889  (sec.  5,  p.  73,  and  sec.  1,  p.  78), 
rulings  subsequent  to  final  judgment  are  expressly 
made  reviewable;  but  we  do  not  construe  these  provis- 
ions as  abrogating  the  former  practice  of  the  court,  and 
authorizing  a  new  and  independent  writ  of  error  in  cases 
like  the  one  at  bar.  When  the  court  below,  as  in  the 
present  instance,  declines  to  make  the  correction  de- 
manded, counsel,  of  course,  does  not  tender  his  supple- 
mental transcript  for  the  purpose  of  having  it  govern  the 
final  hearing.  He  presents  in  this  way,  for  considera- 
tion under  the  statute  of  1889,  the  alleged  errors  com- 
mitted in  refusing  his  application  to  correct  the  record. 
It  may  be  necessary  to  dispose  of  the  new  matters  thus 
brought  before  the  court  prior  to  a  final  hearing  of  the 
cause.  If  so,  the  parties  can  be  heard  in  pursuance  of 
appropriate  special  orders  adopted  for  the  purpose. 

The  present  writ  of  error  must  be  dismissed,  but  coun- 
sel may  withdraw  the  record,  and,  upon  notice,  tender 
it  for  leave  to  reflle  as  a  supplemental  transcript  in  No. 
2,494. 

The  foregoing  conclusion  is  decisive  of  the  motion  be- 
fore us,  and  we  deem  it  improper  to  consider  at  this  time 
the  conflicting  views  of  counsel  upon  the  correctness  of 
the  ruling  in  question  by  the  court  below.  It  will  be  time 
enough  to  examine  these  matters  when  the  supplemental 
transcript  is  filed,  if  counsel  shall  determine  to  present 
the  same  in  accordance  with  the  foregoing  suggestion. 
The  motion  is  sustained  and  the  writ  of  error  is  accord- 
ingly dismissed. 

Writ  of  error  dismissed. 
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Finding  v.  Hartman  et  al. 

1.  Contract  fob  a  Sale  op  Chattels  to  Be  Subsequently  Deliv- 

ered Not  a  Fraudulent  Conveyance.— A  contract  under  which 
a  firm  of  merchants  are  to  furnish  supplies  and  money  to  the  own- 
ers of  a  mine,  and  in  return  are  to  receive  ore  as  mined,  is  not  a 
present  absolute  sale  of  the  ore,  though  it  contains  the  words 
"sells,  assigns  and  transfers;"  and  it  is  therefore  not  within  the 
provision  of  the  General  Statutes  of  Colorado,  chapter  43,  sec 
tion  14,  declaring  that  every  sale  of  chattels,  unless  accompanied 
by  an  immediate  delivery  and  a  continued  change  of  possession, 
shall  be  conclusively  presumed  fraudulent  as  against  creditors  of 
the  vendor. 

2.  Title  to  the  Chattel  Vests  Under  the  Contract  on  Dkliv- 

BRY.—  Under  such  a  contract  title  to  the  ore  vests  in  the  mer- 
chants on  its  delivery,  and  a  creditor  of  the  mine-owners  who 
thereafter  attaches  it  takes  nothing  by  his  levy. 
8.  The  Contract  is  Not  Assailable  for  Irregularity  After  De- 
livery.—  The  contract  having  been  carried  out  by  the  mine-owners 
jointly,  and  title  to  the  ore  having  vested  in  the  merchants  on  its 
delivery,  the  attaching  creditor  cannot  assail  the  contract  because 
it  was  executed  in  the  name  of  only  one  of  the  mine-owners. 

Appeal  from  District  Court  of  Summit  County. 

Dolman,  Staley  &  Blackman,  as  lessees,  were  engaged 
in  extracting  and  shipping  ore  from  the  Cincinnati  mine, 
near  Breckenridge.  For  the  purpose  of  obtaining  pro- 
visions and  materials  from  time  to  time  as  needed  to 
carry  on  said  business,  Dolman,  in  their  behalf,  entered 
into  a  written  contract  with  J.  H.  Hartman,  acting  for 
the  firm  of  J.  H.  Hartman  &  Bro.,  merchants  in  the 
town  of  Breckenridge.  The  terms  of  this  contract  suf- 
ficiently appear  in  the  opinion. 

Dolman  et  al,  became  indebted  to  Hartman  &  Bro.  in 
the  sum  of  $i41,  and  in  pursuance  of  said  contract  they 
undertook  to  deliver  to  Hartman  &  Bro.  thirteen  thou- 
sand five  hundred  and  eighteen  pounds  of  selected  ore. 
This  ore  was  brought  to  the  town  of  Breckenridge  and 
loaded  into  a  railroad  car.    Thereafter,  and  before  the 
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car  was  sealed,  the  deputy  sheriff  notified  the  station 
agent  that  he  attached  it,  but  made  no  effort  to  take  pos- 
session. On  the  same  day  the  car  was  duly  sealed  ready 
for  shipment,  in  the  name  of  J.  H.  Hartman  &  Bro.,  to 
whom  the  bill  of  lading  was  made  out.  At  a  later  hour 
the  sheriff  and  deputy  returned,  broke  open  the  car,  lev- 
ied  upon  the  ore  under  the  writ  of  attachment,  took  pos- 
session, and  removed  it' to  the  ground.  Prior  to  this  levy 
Hartman  notified  the  officer  that  the  ore  belonged  to 
J.  H.  Hartman  &  Bro. 

The  attachment  proceeding  mentioned  was  instituted 
by  appellant  Finding  for  a  sum  due  him  from  Dolman 
and  one  Hudson,  who  had  previously  acted  as  copartners, 
under  the  firm  name  of  Hudson  and  Dolman.  Plaintiff 
obtained  judgment  for  the  amount  of  his  claim,  and  the 
regularity  of  the  issue  of  his  attachment  writ  was  sus- 
tained. Hartman  &  Bro.,  however,  intervened  under 
the  statute,  and  upon  the  plea  of  intervention  the  princi- 
pal trial  took  place.  The  interveners  recovered  a  judg- 
ment for  the  redelivery  of  the  ore,  together  with  $50 
damages.  From  that  judgment  the  present  appeal  was 
taken. 

Between  the  dates  of  levy  and  trial  in  the  district  court 
the  ore  lay  on  the  ground,  exposed  to  the  weather,  driven 
over  and  somewhat  scattered  by  wagons,  for  a  period  of 
six  months.  The  two  grades  into  which  it  had  previously 
been  divided  were  by  the  sheriff,  in  unloading,  indiscrim- 
inately mingled.  Testimony  was  offered  by  plaintiff 
showing  the  injury  thus  occasioned.  Proof  was  also  ad- 
mitted to  the  effect  that  Hartman  &  Bro.  paid  $75  attor- 
ney's fees  at  the  first  trial,  which  took  place  in  the  county 
court. 

Mr.  M.  B.  Carpenteb,  for  appellant. 

Messrs.  Montgomebt  &  Frost,  for  appellees. 
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Chief  Jusuce  Helm  delivered  the  opinion  of  the  court. 

Finding  was  not  a  creditor  of  Dolman,  Staley  &  Black- 
man,  nor  was  he  a  creditor  of  Dolman  alone.  His  claim 
was  gainst  Hudson  &  Dolman,  a  partnership  that  had 
previously  ceased  to  exist.  It  is  extremely  doubtful, 
therefore,  if  he  could  in  any  event  maintain  his  attach- 
ment upon  the  ore  in  question.  Certain  it  is  that  he  was 
not  entitled  to  hold  the  interest  therein  of  Staley  and 
Blackman.  The  mere  fact  that  their  names  do  not  ap- 
pear  in  the  so-called  '*bill  pf  sale"  to  Hartman  &  Bro. 
does  not  conclude  their  rights  in  the  premises.  But  we 
prefer  to  rest  the  present  decision  upon  other  grounds. 

The  jury  must,  under  the  instructions,  have  found  that 
the  ore  in  question  was  delivered  to  Hartman  &  Bm.  be- 
fore the  levy  of  the  attachment,  and  there  is  no  doubt 
but  the  evidence  amply  sustains  this  finding.  The  at- 
tempt of  the  deputy  sheriff  to  levy  his  writ  in  the  morn- 
ing was  ineffectual  because  he  took  no  possession. 

It  is  insisted,  however,  as  a  matter  of  law,  that,  under 
section  14  of  the  statute  of  frauds,  the  failure  to  make 
an  immediate  deliveiy  of  the  ore,  upon  execution  of  the 
alleged  bill  of  sale  or  assignment,  rendered  the  entire 
transaction  void  as  to  creditors  of  the  vendor.  If  this 
position  be  correct,  it  is  decisive;  for,  as  a  matter  of  fact, 
twenty-six  days  intervened  between  the  execution  of  the 
instrument  and  delivery  of  ore  thei*eunder.  Assuming, 
for  present  purposes,  that  Finding  was  a  creditor  of  Dol- 
man, Staley  &  Blackman,  we  shall  proceed  to  consider 
this  objection. 

At  the  common  law,  and  under  statutes  in  affirmance 
of  the  common  law,  the  absolute  sale  of  personal  prop- 
erty, unaccompanied  by  immediate  delivery  and  contin- 
ued change  of  possession,  was  regarded  as  fraudulent. 
But  as  to  whether  such  transactions  should  be  treated  as 
frauds  per  se  and  void,  or  simply  as  indications  of  fraud 
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in  fact  subject  to  contradictioii  by  proof  of  good  faith, 
and  hence  merely  voidable,  there  was  great  contrariety 
of  judicial  opinion.  In  some  instances  the  same  tribunal 
has  at  different  periods  favored  both  doctrines;  this  is 
true  of  the  supreme  court  of  the  United  States.  See 
Hamilton  v.  Russell,  1  Cranch,  310;  Warner  v.  Norton, 
20  How.  448.  To  put  the  matter  entirely  at  rest,  the 
specific  provision  under  consideration  was  wisely  enacted. 
Its  conclusiveness  in  fixing  upon  such  transactions  the 
character  of  fraud  in  law,  incapable  of  explanation,  has 
been  frequently  recognized  by  this  court.  Cook  v.  Mann, 
6  Colo.  21;  Wilcox  v.  Jackson,  Y  Colo.  621;  Ray  v.  Ray- 
mond, 8  Colo.  467;  Bass.ryger  v.  Spangler,  9  Colo.  176; 
Sweeney  v.  Coe,  12  Colo.  486. 

The  statute  in  question  reads:  "  Every  sale  made  by  a 
v'endor  of  goods  and  chattels  in  his  possession  or  under 
his  control,  and  every  assignment  of  goods  and  chattels, 
unless  the  same  be  accompanied  by  an  immediate  deliv- 
ery, and  be  followed  by  an  actual  and  continued  change 
of  possession  of  the  things  sold  or  assigned,  shall  be  pre- 
sumed to  be  fraudulent  and  void,  as  against  the  cred- 
itors of  the  vendor,  or  the  creditors  of  the  person  making 
such  assignment,  or  subsequent  purchasers  in  good  faith, 
and  this  presumption  shall  be  conclusive.*'  Gon.  St. 
ch.  43,  §  14. 

Obviously,  this  provision  deals  with  sales  or  assign* 
ments  of  personal  property  capable  of  immediate  deliv- 
ery, when  the  present  transfer  of  title  is  affirmed.  It 
was.  intended  to  prevent  fraud  upon  creditors  and  par- 
chasers  through  retention  of  possession  and  continued 
apparent  ownership  after  an  asserted  sale  or  assignment, 
complete  in  all  other  respects.  The  object  of  its  f  ramera 
was,  so  far  as  possible,  to  remove  temptation  for  the  com- 
mission of  fraud  in  transferring  the  ownership  of  (bat- 
tels. 

The  alleged  bill  of  sale  or  assignment  upon  which  peli- 
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ance  is  placed  in  the  case  at  bar  does  not  belong  to  such 
a  transaction.  It  is  inartificially  drawn,  and  the  words, 
"sells,  assigns,  and  transfers,"  are  employed;  but  sev- 
eral elements  usually  characterizing  an  actual  sale  are 
absent.  No  present  payment,  either  in  money  or  goods, 
is  recited,  nor  is  a  present  delivery  of  ore  pretended.  No 
definite  quantity  of  ore  is  mentioned,  and  no  purchase 
price  is  specified.  The  ore  itself  had  not  been  mined, 
and  could  hardly  be  said  to  have  had  more  than  a 
potential  existence.  It  was  not  only  incapable  of  im- 
mediate delivery,  but,  owing  to  the  uncertainties  of  min- 
ing, serious  doubt  existed  if  delivery  would  ever  be 
possible.  Hartman  &  Bro.  were  only  to  receive  enough 
of  the  ore  as  extracted  to  satisfy  the  amounts  due  from 
time  to  time,  upon  orders  previously  paid,  either  in  goods 
or  money.  This  might  require  the  total  output,  or  it 
might  take  but  a  small  fraction  thereof.  If,  perchance, 
more  than  a  sufficient  quantity  of  ore  for  this  purpose 
w^ere  delivered,  they  would  doubtless  have  to  account  to 
Dolman  &  Co.  for  the  surplus  of  proceeds. 
.  The  idea  of  security  is  conspicuous  in  the  writing,  and 
the  agreement  is  executory,  having  reference  entirely  to 
future  transactions.  It  is  intended  to  secure  future  ad- 
vantages to  one  party,  and  give  protection  in  connection 
therewith  to  the  other.  Hartman  &  Bro.  are  to  furnish 
supplies  and  money,  and  in  return  are  to  receive  ore  as 
mined.  This  agreement  is  binding  between  the  parties, 
but  it  does  not  constitute  a  present  absolute  sale  as  to 
creditors.  Hartman  &  Bro.  have  a  right  to  require  com- 
pliance so  long  as  it  is  within  the  power  of  Dolman  &  Co. 
to  render  the  same.  But,  if  a  creditor  attaches  before 
delivery  under  the  contract,  such  creditor  takes  preced- 
ence in  payment,  and  a  title  acquired  through  his  levy 
would  undoubtedly  be  good.  Thus  it  appears  that  not 
only  is  the  transaction  in  its  nature  intrinsically  without 
the  letter  of  the  statute  now  under  consideration,  but 
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also  without  its  spirit;  for  creditors  are  not  thereby  de- 
ceived or  prejudiced. 

Under  this  contract,  title  to  the  ore  on  one  hand,  or  to 
the  goods  or  money  on  the  other,  does  not  pass  until  actual 
delivery  thereof.  But,  since  such  actual  delivery  to 
Hartman  &  Bro.  of  the  ore  in  controvei-sy  took  place 
prior  to  the  levy  of  the  attachment  writ,  we  are  of  the 
opinion  that  the  title  passed,  and  appellant  took  nothing 
through  his  subsequent  levy. 

We  have  avoided  the  discussion,  because  it  would  be 
impropei',  of  the  question  elucidated  in  the  California 
decisions  referred  to,  viz.:  Whether  or  not,  when  the 
chattel  6old,  being  capable  of  iriimediate  delivery,  is  i^e- 
tained  by  the  vendor  for  a  considerable  period,  but  never- 
theless is  delivered  to  the  vendee  before  levy  of  a  cred- 
itor's writ,  the  sale  is  by  the  retention  rendered  void  as 
to  such  creditor. 

It  appeai-8  from  the  evidence  that,  though  the  written 
contract  was  executed  in  the  name  of  Dolman  alone,  it 
was  in  fact  entered  into  on  behalf  of  the  partnership  of 
Dolman,  Staley  &  Blackman;  also  that  it  was  carried 
out  by  this  partnership.  But  if  counsel's  contention 
were  true  that,  notwithstanding  these  facts,  it  could  not 
be  regarded  in  the  present  action  as  a  partnership  con- 
tract, appellant  receives  no  benefit  therefrom.  The  trans- 
fer to  Hartman  &  Bro.  being  bona  fide,  and  the  title 
having  passed  by  actual  delivery  befoi-e  appellant's  levy, 
it  is  obviously  a  matter  of  indifference  to  him  who  the 
I'eal  vendors  were.  Nor  can  we  agree  with  counsel  that 
the  slight  variance  relating  to  the  firm  name  of  the  in- 
tervenora,  pointed  out  between  the  plea  of  intervention 
and  proofs,  could  in  any  way  affect  a  substantial  right 
of  appellant.  This  objection  must  therefore  be  disre- 
garded. 

It  is  clear  from  the  evidence  that  the  jury  awarded  the 
$50  for  injuries  to  the  ore,  occasioned  by  its  exposed  and 
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unprotected  condition  while  in  the  sheriff's  hands.  It 
could  not  have  been  given  as  reirabui'sement  of  the  at- 
torney's fee  for  the  trial  in  the  county  court.  If,  there- 
fore, there  was  any  error  in  receiving  evidence  relating 
to  this  fee,  or  in  submitting  that  matter  to  the  jury,  it 
was  error  without  prejudice.  The  judgment  of  the  dis- 
trict court  is  affirmed* 

Affirmed., 
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ABANDONMENT: 

Equities  May  Bb  Forfeited  by  Laches  oh  Abakdonmbkt.— 
Courts  of  equity  will  only  grant  relief  where  the  application  there- 
for is  made  without  unreasonable  delay.  The  strongest  equities 
may  be  forfeited  by  laches,  or  abandoneid  by  acquiescence.  Qreat 
West  M.  Co.  V.  W.  of  A.  M.  Co.  90. 

ABUTTING  OWNER: 

Highways  —  Abuttiho  Ownebs.—  Where  a  laud-owner  has  no 
fee  in  the  land  occupied  as  a  highway,  but  his  land  abuts  on  it,  and 
be  has  rights  therein  not  shared  in  common  with  the  general  public 
for  purposes  of  travel  and  use,  a  person  using  or  appropriating  such 
highway  or  a  portion  of  it  for  other  and  different  purposes  than  the 
one  contemplated,  whereby  the  highway  is  obstructed  and  impaired 
as  a  means  of  ingress  and  egress,  is  liable  to  the  abutting  owner 
for  any  consequential  damages  arising  from  such  appropriation 
and  use  depreciating  the  value  of  the  property.  Town  of  Long- 
mont  V,  Parker,  386. 

ACCORD  AND  SATISFACTION: 

Action  fob  Damages  fob  Causing  Death  of  Husband  Bbought 
Attbe  Satisfaction  of  All  Demands.— A  widow  brought  suit  to 
recover  of  the  defeudant  damages  for  causing  the  death  of  her  hus- 
band after  a  settlement  with  the  defendant  in  relation  to  business 
transactions  relating  to  the  estate  of  the  deceased,  in  which  the 

Elaintiff  and  defendant  signed  a  paper  reciting  the  transactions 
ad  t)etween  them,  and  stating  that  these  a^e  '*  in  full  demands  of 
every  name  and  nature  whatsoever  from  one  party  to  the  other." 
This  paper  beiifg  produced  in  evidence  under  a  plea  of  accord  and 
satisfaction  authorized  the  court  to  direct  a  verdict  for  the  defend- 
ant.   Ouldager  v,  Rockwell,  459. 

ACKNOWLEDGMENT: 

An  unacknowledged  deed  may  be  effectual  in  passing  title  to 
realty.    Armor  v,  Spalding,  802. 

ADMINISTRATION  OF  ESTATES:  See  EXECUTORS  AND  ADMIN- 
ISTRATORS. 

ADVERSE  CLAIMS: 

1.  Constbuction  of  the  Phbasb,  ••  Claim  andColob  of  Title 
Made  in  Uooo  Faith. **—  Under  the  statute  requiring  "  a  claim 
and  color  of  title  made  in  good  faith'*  as  a  ground  of  adverse 
possession,  one  cannot  hold  adversely  to  another  when  he  knows 
that  his  entry  in  the  land-office  has  been  set  aside  or  disregarded, 
and  a  patenjt  has  issued  to  the  person  against  whom  he  claimed  an 
adverse  holding.     Arnold  i\  Woodward,  164. 

2.  AN  Advebse  claim  Must  Be  Filed  Within  the  Srrnr  Days 
OF  Publication.—  An  application  tor  patent  to  a  mming  location 
being  filed  in  a  United  Utates  land-olbce,  and  notice  published  as 
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required  by  law,  unless  an  adverse  claim  be  filed  in  the  land-ofBce 
within  the  sixty  days  of  publication,  no  action  is  maiutaiuable  un- 
der section  23*^6,  Revised  Statutes  of  the  United  States,  or  under 
section  257  of  the  Civil  Code.    Hunt  v,  Min,  Co.  451. 

AFFIDAVIT: 

Office  of  an  Affidavit  in  Contempt  Proceedinos.— When 
it  is  manifest  from  the  course  of  the  proceeding  that  the  language 
of  a  petition  for  a  change  of  venue  on  the  ground  of  the  alleged 
prejudice  of  the  presiding  judge  is  not  a  contempt  per  se,  but  only 
a  constructive  contempt,  if  any,  the  court  is  without  jurisdiction 
to  order  a  warrant  of  attachment  to  issue  against  the  offender  un- 
less an  affidavit  be  presented  containing  a  statement  of  the  facts 
constituting  the  contempt.  The  unsworn  report  of  a  committee 
appointed  by  the  court  to  inquire  into  the  matters  alleged,  itself 
unsworn,  does  not  perform  the  ofiOloe  of  an  affidavit.  Thomas  v. 
The  People,  254. 

AGENT:  See  PRINCIPAL  AND  AGENT;  INSURANCE. 

AGREEMENT:  See  CONTRACTS. 

AMENDMENT: 

1.  Correctinq  Officer's  Return  as  to  Description  -  of  At- 
tached Property. — Amendments  to  the  officer*s  return  upon  pro- 
cess to  correbpoocKwith  the  fact,  unless  the  party  complaining  has 
been  deceived  ur  misled  to  his  prejudice,  are  liberally  allowed. 
And  when  it  appears  that  the  notice  of  attachment  upon  realty, 
filed  with  the  clerk  and  recorder,  is  correct,  it  is  not  error,  on  ap- 
plication supported  by  affidavits  and  notice  to  opposing  counsel, 
to  allow  the  sheriff  to  amend  his  return  by  correcting  a  misde- 
scription of  the  realty  attached.    McClure  v.  Smith,  297. 

2.  Practice  on  Application  for  Correction  of  Record.— 
An  application  to  correct  the  record  in  a  cause  pending  in  the  su- 
preme court  does  not  lay  a  foundation  for  a  new  proceeding  on 
error.  Wiien  leave  is  given  to  apply  in  the  court  below  for  such 
correction  and  the  court  below  grants  or  refuses  the  application, 
the  proceedings  ^lould  be  reported  as  an  amendment  to  the  tran- 
script in  the  original  cause.    Pleyte  v»  Pleyte,  593. 

3.  Reforminq  Instruments  in  Writing  Relating  to  Real  Es- 
tate.-—instruments  in  writing  relating  to  real  estate,  which 
through  mistake  or  fraud  fail  to  express  the  intention  of  the  par- 
ties  thereto,  may  be  reformed,  as  between  the  makers,  and  sub- 
sequent purchasers  with  notice  of  the  error,  so  as  to  express  the 
intention  of  tiie  parties.    Smith  v,  Brunk,  75. 

APPEAL  (see,  also,  PRACTICE  IN  THE  SUPREME  COURT): 

1.  Judgment  of  Police  Magistrate  Appealable.—  Under  the 
charter  of  the  city  of  Central  an  appeal  lies  from  a  judgment  of 
the  police  magistrate  to  the  district  court,  but  it  is  to  be  granted 
in  the  same  manner  and  prosecuted  with  the  same  effect  as  ap- 
peals under  the  present  laws  from  justices  of  the  peace  to  the 
county  court  are  granted  and  prosecuted.  HtLer  v.  City  of  Cenr 
tral,lU 

2.  Error  to  Dismiss  the  ** Cause"  when  Pending  on  Ap- 
peal.—On  such  an  appeal,  irrespective  of  the  question  of  juriB- 
diction,  the  district  court  was  not  *  authorized' to  dismiss  the 
'•cause."    /6. 

3.  Refusal  of  Receiver  to  Execute  a  Decrkb  Appealed 
FROM. — The  taking  and  perfecting  of  an  appeal  under  the  act 
ut  lb85  (since  repealed)  by  the  filing  of  the  bond  required  by  8eo-> 
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tion  23,  page  854,  from  a  decree  dissolving  a  temporary  Injunction, 
and  ordering  the  receiver  to  deliver  over  possession  of  tlie  prop- 
erty involved  to  the  persons  entitled  thereto  under  the  decree, 
operated  as  a  supersedeas  and  stay  of  process  and  proceedings  as 
to  every  part  of  the  decree.  The  trial  court  being  thus  ousted  of 
all  power  to  enforce  it,  the  receiver  was  not  in  contempt  for  de- 
clining to  execute  it  pending  the  appeal.    Hurd  v.  People,  207. 

4.  Appeals  in  Forciblb  Entry  and  Detainer  Cases.—  Ap- 
peals to  the  supreme  court  in  forcible  entry  and  detainer  cages  are 
allowable  only  where  the  judgment  appealed  from  amounts,  ex- 
clusive of  costs,  to  $100,  or  relates  to  a  franchise  or  freehold. 
Crane  v.  Farmer,  294. 

5.  Joining  in  Error  Will  NotConfer  Jurisdiction.— Where 
the  judgment  sought  to  be  appealed  from  is  not  appealable,  con- 
sent by  joining  in  error  is  ineffectual  to  save  the  appeal.     lb, 

6.  Taking  an  Appeal  from  the  County  to  the  District  Court. 
An  appeal  is  not  taken  from  the  county  to  the  district  court  by 
reason  of  the  fact  that  it  is  **  prayed  and  allowed."  The  appeal 
bond  must  be  filed  and  approved  before  the  appeal  can  be  con- 
sidered '*  taken,' — thut  is,  perfected ;  and,  if  this  be  not  done  on  the 
day  on  which  judgment  is  rendered,  the  notice  in  writing  must  be 
served  or  the  appeal  may  be  dismissed.     Law  v.  Nelson,  409. 

7.  A  Motion  to  Dismiss  an  Appeal  is  Not  a  Genkral  Appear- 
ance.—  A  motion  confined  to  the  single  object  of  enforcing  a 
statutory  right,  though  not  special  in  form,  cantiot  be  considered 
a  waiver  of  such  right,  as  by  a  general  appearance  for  other  pur- 
poses,    lb, 

8.  Practice  in  Supreme  Court  —A  Joint  Appeal  Not  Maintain- 
able Unless  Each  Appellant  Entitled  to  an  Appeal.— Un- 
der the  act  of  1869,  page  77,  providing  for  appeals  from  courts  of 
record  to  the  supreme  court,  a  joint  appeal  wiil  not  lie  in  any  cause 
unless  as  to  each  appellant  there  exists  a  final  judgment  or  decree 
amounting  to  the  sum  of  $100,  exclusive  of  costs,  or  relating  to  a 
franchise  or  freehold.  When,  therefore,  the  only  judgment  ren- 
dered against  a  portion  of  the  defendants  is  a  judgment  for  costs, 
a  joint  appeal  will  be  dismissed  on  motion  ot  the  appellee.  Dia- 
mond Tunnel,  etc.  Co,  v,  Faulkner,  488. 

9.  Dismissal  op  Appeals  —  If  the  Motion  Therefor  Contain 
Sufficient  Grounds,  that  it  Auso  Recite  Insufficient  Grounds 
Constitutes  No  Waiver  of  Appellee's  Rights. —  The  appellee 
does  not  waive  his  right  to  have  the  appeal  dismissed  by  asserting 
in  his  motion  as  an  additional  reason  therefor  that  the  purported 
transcript  is  scandalous  and  irregular,  and  cannot  be  treated  as  a 
transcript  under  the  rules  of  the  court.     /6. 

10.  Appeal— Failure  OF  Appellant  to  Serve  Notice  Waived 
BY  General  appearance  of  Appellee.— In  case  of  an  appeal  from 
the  county  court  to  the  district  court  under  the  act  of  1885  (Sess. 
Laws,  1885,  p.  159)  by  a  defendant  some  days  subsequent  to  entry  of 
judgment  against  him,  his' failure  to  serve  notice  of  the  appeal 
upon  the  pIainti£F  within  five  days  after  takiifg  the  same  is  waived 
and  cured  by  a  full  appearance  in  the  district  court  by  the  appellee 
and  bis  participation  m  the  action  of  the  court  in  setting  the  cause 
down  for  trial  de  novo.  Such  action  is  a  waiver  of  appellee's  priv- 
ilege to  have  the  appeal  dismissed  or  the  judgment  affirmed  for 
failure  to  serve  the  required  notice.    Robertson  v,  O'Reilly,  441. 

11.  When  Appeal  Deemed  ** Taken."— An  appeal  is  taken, 
within  the  meaning  of  section  4  of  th(»  act  of  1885,  relating  to  ap- 
peals from  county  to  district  courts,  when  the  appeal  bond  is  filed 
and  approved.    Utraat  v.  Blanchard,  445, 
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12.  Failure  to  Serve  Noticb  of  Apfbal  w  Time  Pbescribbd 
Not  Cured  by  Subsequent  Notice.— If  appellee  gives  writteo 
notice  to  appellant  that  he  will  apply  for  dismissal  of  the  appeal, 
or  affirmance  of  the  judgment,  under  said  act,  and  follows  it  up 
with  diligence,  a  subsequent  notice  by  appellant  that  the  appeal 
has  been  taken  will  not  be  allowed  to  defeat  the  statutory  rights  of 
appellee.    lb. 

18.  Liability  of  Sureties  on  Appeal  Bond.— Unless  plaintiff 
in  error  procures  his  supersedeas  within  thirty  days  after  the  date 
of  dismissal  of  his  appeal,  the  sureties  upon  his  appeal  undertak- 
ing become  liable  thereon  as  in  case  of  afnrmanoe,  McMichael  v. 
Groves,  640. 

APPEAL  BONDS:  See  BONDS. 

ASSIGNMENT: 

1.  Fraudulent  Asbionment  of  Pboussory  Note.— The  as- 
signee of  a  promissory  note  who  pays  no  consideratioo  therefor 
and  participates  in  the  frau«lulent  intent  of  his  assignor  is  not  en- 
titled to  the  immunity  of  bona  fide  assignees  for  value,  before  due, 
of  commercial  paper.     Hamill  r.  First  Nat.  Bank,  1. 

2.  Action  by  Assignee  op  Chose  in  Action  —  Notice  to 
Debtor,  when  Not  Necessary  to  Complete  Assignment.—  No- 
tice to  the  debtor  by  the  assignee  of  a  chose  in  action  is  not  neces- 
sary to  complete  the  assignment,  where  there  is  no  controversy 
between  different  assignees  or  attaching  ci'cditors  of  the  fund 
assigned.    Jackson  v.  Hamm,  58. 

8.  Right  op  Assignee  to  Maintain  Suit  in  His  Own  Name  — 
Record  May  Be  amended  when  Action  Becomes  fob  Use  op 
Another  Party. —  The  assignee  of  a  claim  against  the  receiver  of 
a  railway  company,  having  obtained  permission  from  the  proper 
court,  may,  under  the  code,  bring  suit  in  his  own  name,  and, 
though  the  asssignment  be  indorsed  to  another,  he  may  still  main- 
tain the  action  in  his  own  name  so  long  as  he  retains  possession  of 
the  instrument  of  assignment,  and  may  cause  the  record  to  be 
amended  by  adding  the  name  of  the  indorsee  as  the  use  party,  who 
will  thereafter  be  entitled  to  control  the  proceedings,  and  will  be 
bound  by  the  judgment.    lb. 

4.  Promissory  Notes— Legal  Effect  of  Their  Assignment.— 
The  assignment  of  a  promissorv  note  vests  in  the  assignee  both  the 
note  and  the  security  originally  given  in  connection  therewith. 
Smith  V,  Brunk,  75. 

5.  Defense  that  the  Debtor  is  Owner  of  His  Own  Con- 
tract Obligations.—  The  purchase  by  a  debtor  of  his  own  con- 
tract obligations  from  one  to  whom  they  have  been  assigned  by  his 
creditor  as  collateral  security  does  not  invest  such  debtor  with  the 
ownership  of  the  ol)ligations.  The  payment  by  him  of  the  debt  for 
which  they  are  held  as  collateral  merely  entitles  him  to  offset  the 
amount  paid  in  an  action  brought  ^against  him  on  the  obligations 
by  his  creditor.    *Moffatt  v.  Corning,  104. 

6.  Assignment  of  Contracts  —  A  Stipulation  Against  the  As- 
signment of  a  Contract  Not  Violated  by  Its  Assignment  as 
Collateral  Security. —  A  provision  in  a  contract  for  the  sale  of 
land  that  it  should  not  be  *' assignable  or  negotiable/*  and  that  the 

Eurchase  money  should  be  pa^'able  to  the  vendor,  and  "  only  to 
im,  and  none  oilier,"  is  not  violated  by  the  vendor  assigning  the 
contract  as  collateral  security,  as  the  only  effect  of  such  provision 
was  to  prevent  the  title  to  the  chose  in  action  from  passing  to  an- 
other so  as  to  preclude  defendants  from  asserting  any  equity  or 
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defense  that  might  arise  between  the  original  parties.    Butler  v, 
Rockwell  et  al,  12o, 

7.  Assignment  of  Claim  Against  a  County  — Garnishment. — 
Where  an  individual  who  is  working  fur  a  county,  under  a  con- 
tract, gives  to  the  county  clerk  tiiereot'  an  order  to  deliver  all  war- 
rants issued  by  the  county  commissioners  to  liim  to  one  J.,  as  col- 
lateral security  for  a  note  attached  to  the  order,  the  acceptance  of 
such  order  by  the  written  indors(>ment  thereon  of  the  county  clerk 
perfects  the  assignment,  and  places  the  assignor's  claim  against 
the  county  beyond  the  reach  of  garnishment.  Lewis  v,  Commis- 
Bioners^  871. 

8.  Transfer  of  Stock  of  a  Corporation.—  Under  the  laws  of 
this  state  title  to  stock  in  a  corporation,  as  against  creditors,  can 
only  pass  by  transfer  on  the  books  of  the  company.  Conway  v, 
John,  30. 

ATTACHMENT: 

1.  Service  of  Notice  on  Nonresidents.— Under  the  act  of 
1879  in  relation  to  attachments  before  justices  of  the  peace,  requir- 
ing notices  in  certain  instances  to  be  posted  in  three  of  the  most 
public  places  in  the  precinct,  evidence  showing  that  one  of  such 
notices  was  posted  on  the  front  door  of  the  court-house,  one  on 
the  side  of  the  stairs  leading  to  the  justice's  office  and  one  on  a 
certain  corral  fence,  and  that  '*  these  places  were  then  regarded, 
and  would  now  be,  three  about  as  public  places  as  could  be  found 
in  the  precinct,"  shows  a  sufficient  compliance  with  the  statute 
as  against  a  collateral  attack  upon  the  proceedings.  Conujay  v. 
John,  30. 

a.  Transfer  of  Stock  in  Trade  by  Insolvent  Firm  — Ratifi- 
cation BY  Creditors. —  Where  an  insolvent  firm  has  transferred 
all  its  property,  takiitg  notes  in  payment,  its  creditors,  who  have 
not  sought  to  have  the  sale  set  aside,  but  have  acquiesced  lu  it,  and 
treated  it  as  legitimate,  by  proceeding  against  the  purchasers  by 
attachment  for  the  money 'supposed  to  be  due  on  the  notes,  cannot 
question  the  bona  fides  ot  the  sale.    Sickman  v,  Abernathy,  174. 

3.  Validity  of  Payments  Made  by  Purchasers  of  Stock  Can- 
not Be  Questioned  Collaterally. —  Nor  can  they  in  such  pro- 
ceeding attack  the  validity  of  payments  made  l)y  the  purchasers, 
though  the  latter  had  knowledge  of  the  firn^s  inilebtedness,  since 
there  is  no  privity  between  them  and  the  purchasers.    Jb, 

4.  Right  of  Partnership  Firm  to  Contract  as  to  Manner  of 
Payment  of  Notes  to  Become  Dub  it  on  Sale  of  Its  Effects.— 
In  such  proceeding,  evidence  as  to  contracts  between  the  firm  and 
the  purchasers,  as  to  the  application  on  notes  of  accounts  due  the 
firm  by  the  partners  individually,  and  assigned  to  the  purchasers 
with  the  other  firm  accounts,  is  immaterial,  ^ince  the  parties  had 
a  right  to  make  any  contract  they  chose  as  to  tlie  mode  of  pa,ying 
the  notes.    lb, 

5.  Bona  Fide  Purchasers  Not  Liable  to  Garnisjimbnt  After 
Payment  of  Purchase  Money. —  The  right  of  a  credftor  to  garnish 
property,  effects,  etc.,  of  a  debtor,  in  the  possession  and  charge,  or 
under  the  control,  of  a  third  person,  under  General  Statutea,  sec- 
tion 1554,  does  not  apply  as  against  purchasers,  without  fraud,  of 
the  property  of  an  insolvent  partnership,  who  have  paid  the  pur- 
chase money.     16. 

6.  Construction  of  Statutes  and  of  Contracts  —  Application 
Thereto  of  the  Principle  of  Noscitur  a  Sociis.—  The  code 
provision  that  '*in  all  actions  brought  upon  overdue  promissory 
notes,  bills  of  exchange,  other  mstruments  for  the  direct  payment 
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of  money,  and  upon  book-accounts,  the  creditor  oiay  have  a  writ 
of  attachment  issue  upon  complying  with  the  provisions  of  this 
section,"  in  so  far  as  it  relates  to  written  contracts  is  to  be  limited 
to  contracts  of  the  nature  of  those  specified  therein.  Hurd  r. 
McClellan  et  aU  21,3. 

7.  A  Writ  op  Attachment  Mat  Not  Issue  Upon  an  Appeal 
Bond.— An  appeal  bond  conditioned  that  if  the  defendant  shall  duly 
prosecute  his  appeal  and  pay  the  judgment  if  the  same  shall  be  af- 
firmed, then  tlie  obligation  shall  be  void,  otherwise  it  shall  remain 
in  full  force,  is  not  a  written  instrument  for  the  direct  payment  of 
money,  and  will  not  sustain  an  attachment.     76. 

8.  Amendmbnt  of  Sheriff's  Return  op  Attached  Realty. — 
When  it  appears  that  the  notice  of  attachment  upon  realty,  filed 
with  the  clerk  and  recorder,  is  correct,  it  is  not  error,  on  applica- 
tion supported  by  affidavits  and  notice  to  opposing  counsel,  to  al- 
low the  sheriff  to  amend  his  return  by  correcting  a  misdescription 
of  the  realty  attached.     McChire  v.  Smith,  297. 

9.  Waiver  op  Exemption  Rights.—  Where  the  debtor  was  out  of 
the  state  at  the  time  of  the  levy,  a  letter  to  his  creditor  asking  for  a 
postponement  of  the  case  until  he  could  "  come  dowo,  and  fix  up 
everything  satisfactory,"  but  making  no  claim  to  exemption,  was 
not  a  waiver  of  his  exemption  rights.     Harrington  v.  Smith,  376. 

10.  Attachment  and  Sale  op  Exempt  Personal  Property.-- 
When  a  debtor  has  properly  of  any  kind  in  excess  of  the  quantity 
covered  by  the  exemption  statute,  it  is  his  duty  to  interpose  his  claim 
of  exemption  prior  to  the  sale,  if  he  has  notice  of  the  levy  and  is 
in  position  to  do  so;  but  when  he  has  only  the  amount,  kinds  and 
value  of  property  covered  by  the  statute,  a  levy  upon  and  sale 
thereof  is  absolutely  illegal,  unless  the  exemption  be  waived.  In 
such  case  it  is  the  duty  of  the  officer  to  set  aside  the  exempt  prop- 
erty.   Jb, 

11.  Lien  op  Attachment  Not  Destroyed  by  Release  op  Prop- 
erty Upon  a  Forthcoming  Bond.—  Under  our  statute  the  lien  of 
an  attachment  is  not  destroyed  by  the  delivery  of  the  attached  prop- 
erty to  the  defendant  upon  the  execution  of  a  forthcoming  bond. 
Stevenson  v.  Palmer,  565. 

12.  Contract  for  a  Sale  op  Chattels  to  Be  Delivered  Not  a 
Fraudulent  Conveyance. —  A  contract  by  merchants  to  fur- 
nish supplies  and  money  to  mine-owners,  and  to  receive  therefor 
ore  as  it  is  mined,  is  not  a  present  absolute  sale  of  the  ore,  and 
therefore  not  within  the  statute  declaring  that  every  sale  of  chat* 
tels,  unless  accompanied  by  an  immediate  delivery  and  a  continued 
change  of  possession,  shall  be  conclusively  presumed  fraudulent 
as  against  creditors  of  the  vendor,  although  the  contract  contains 
the  words  "sells,  assigns  and  transfers,"  Finding  v.  Harlman, 
596.' 

I'd.  The  Title  to  Chattels  Vests,  Under  Contract  for  Sale. 
ON  Their  Deuvery.—  The  title  to  ores  to  be  mined  vests  in  thtf 
purchaser  on  their  delivery,  and  a  creditor  of  the  mine-owners 
who  subsequently  attaches  them  takes  nothing  by  his  levy,     lb. 

14.  The  Contract  for  Sale  of  Chattels  is  Not  Assailable 
for  Irregularity  After  Being  Carried  Out. —  The  contraci 
having  been  carried  out  by  the  mine-owners  jointly,  and  title  to  ihe 
ores  having  vested  in  the  merchants  on  delivery,  an  attaching 
creditor  cannot  assail  the  contract  because  it  was  executed  iu  tJie 
name  of  only  one  of  the  mine-owners.     lb. 

15.  Sale  and  Delivery  op  chattels  — Statute  of  Frauds.— 
A  transfer  and  delivery  of  the  stock  in  trade  and  fixtures  of  a  mer- 
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chant  in  failing  circumstances,  in  liquidation  of  his  claim,  the 
.  merchant  being  immediately  appointed  agent  of  his  former  cred- 
itor to  sell  out  the  property  and  close  up  the  business,  and  the 
property  being  redelivered  to  him  for  tliat  purpose,  may  be  found 
witiiin  the  prohibition  of  the  statute  of  frauds  as  against  a  subse- 
quent attaching  creditor.    Baur  v,  Beall,  883. 

ATTORNEY  AND   CLIENT   (see,  also,  PRACTICE  IN  CIVIL  AC- 
TIONS. 64.  CO): 

1.  Action  by  an  Attorney  for  Compensation  fob  Legal  Serv- 
ices —  Pleadings  AND  Evidence.— In  an  action  by  an  attorney 
for  his  fee,  where  no  issue  is  raised  by  the  pleadings  on  the  point 
of  pluintifiTs  right  to  practice  law.  evidence  .that  he  was  not  licensed 
to  prnctice  in  the  state  at  the  time  the  services  were  rendered  is 
inadmissible.     Bachman  v,  QReiliy,  438. 

2.  How  THE  Value  of  an  Attorney's  Services  May  Be  Proven. 
Evidence  by  attorneys  in  good  standing  and  in  active  practice  is 
admissible  to  prove  the  value  of  the  services.    lb, 

ATTORNEY  IN  FACT: 

Peusonal  Liability  on  Contract  with  Strangers.— A 
power  of  attorney  authorized  H.  to  receive  funds  becoming  due 
W.  from  time  to  time  under  W.'a  contract  with  Denver  to  build  a 
sewer;  it  also  authorized  H.  to  disburse  the  same  for  labor  done 
and  materials  furnished  under  the  sewer  contract,  precisely  as 
W.  himself  might  do.  W.  made  a  written  contract  with  L.  for 
sewer  pipe,  by  the  terms  of  which  L.  was  to  receive  a  certain  pro- 
portion of  the  price  from  time  to  time  as  the  money  was  paid  U.  by 
the  city;  L.  was  also  to  have  precedence  in  payment  of  the  balance 
due  for  sewer  pipe  furnished  from  a  certain  percentnge  of  W.*8 
compensation  retained  by  the  city  until  completion  of  the  sewer. 
H.  iutlorsed  upon  the  contract  for  pipe  his  written  acceptance 
thereof,  stipulating,  however,  that  such  acceptance  should  be  con- 
strued according  to  the  terms  of  his  power  of  attorney  from  W. 
Held,  that  U.  was  liable  for  a  failure  to  carry  out  the  terms  of  the 
sewer-pipe  contract,  allowing  precedence  in  payment  of  the  bal- 
ance due  thereon  from  the  percentage  reserved  and  paid  him  upon 
final  acceptance  of  the  sewer.    Laclede  F,  M,  Co,  v,  Williams,  37. 

BILLS  OF  EXCEPTION:   See  EXCEPTIONS  AND  BILLS  OF  EX- 
CEPTION. 

BILLS  OF  EXCHANGE: 

1,  Negotiable  Instruments —Bona  Fide  Pctrchasers.—  Where 
A  indoi-ses  drafts  in  blank  to  B.  for  collection,  and  B.,  wrongfully 
assuming  to  be  the  owner,  sells  and  disposes  of  them  to  C,  who  has 
no  knowledge  of  the  want  of  ownership  in  B.,  0.  is  invested  with 
good  title,  so  as  to  retain  the  proceeds  as  against  A.  Coors  v.  Get'- 
man  iVat.  Bank,  202. 

2.  C.  is  not  chargeable  with  notice  of  ownership  in  A.  by  the  fact 
that  in  B.'s  letter,  sending  the  drafts  to  C,  they  were  described  as 
"  A. 's  acceptances."    lb, 

8.  Trust  Funds  Remain  Such  Though  Intermingled  with 
Other  Moneys. —  Where,  in  pursuance  of  a  previous  understand- 
ing among  all  the  parties,  the  plaintiff  drew  his  draft  upon  a  pri- 
vate banker  for  the  amount  of  the  debt  of  a  third  party,  who  was 
to  and  did  furnish  the  drawee  with  funds  to  meet  the  same,  and  the 
draft  was  mailed  by  the  plaintiff  direct  to  the  drawee,  with  direc- 
tions to  remit  the  proceeds  to  a  certain  bank  for  the  plaintiff's 
credit,  but  after  receipt  of  the  money  and  before  its  remittance 
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to  the  bank  named  the  drawee  died,  leaving  tfae  fand  mingled 
with  other  moneys  of  his  bank,  these  circumstanoes  did  not  make 
the  fund  a  part  of  the  decedent's  estate.  First  Nat,  Bank  v.  Hum- 
mel, 259. 

BONDS: 

1.  Appeal  Bond  —  Attachment  Caknot  Issue  Ufon.—Ah  ap- 

Seal  bond  conditioned  that  if  the  defendant  shall  duly  prosecute 
is  appeal  and  pay  the  judgment  if  the  same  shall  be  affirmed, 
then  the  obligation  shall  be  void,  otherwise  it  shall  remain  in  full 
f oroe,  is  not  a  written  instrument  for  the  direct  payment  of  money, 
and  will  not  sustain  an  attachment.    Hurd  v,  MeCleUan,  218. 

2.  LiABiLiTT  OF  Sureties  on  Appeal  Bond.— Unless  the  plaint- 
iff in  error,  whose  appeal  has  been-  dismissed,  procures  a  ntper- 
sedeaa  within  thirty  days  after  the  dismissal  of  his  appeal,  the 
sureties  upon  his  appeal  undertaking  become  liable  thereon  as  in 
case  of  affirmance.    McMiclmel  v.  Groves,  540. 

3.  Lien  of  Attachment  Not  Destroyed  by  Release  of  Prop- 
erty Upon  a  Forthcoming  Bond.—  Under  our  statute  the  lien  of 
an  attachment  is  not  destroyed  by  the  delivery  of  the  attached 
property  to  the  defendant  upon  the  execution  of  a  forthcoming 
bond.    Stevenson  v.  Palmer,  565. 

CHANCERY:  See  EQUITY. 

CHANGE  OF  VENUE:  See  VENUE. 

CHARTERS:  See  CORPORATIONS. 

CHATTEL  MORTGAGE: 

1.  Sale  of  Moktoaqed  Goods  to  Pay  Debt  —  To  Sustain  an  Ac- 
tion FOR  Conversion  a  Surplus  or  Bad  Faith  Must  Be  Shown. 
An  action  brought  to  recover  for  an  alleged  surplus  of  a  stock  of 
goods  delivered  defendant  on  a  bill  of  sale,  to  be  resold  by  him  and 
the  proceeds  applied  in  liquidation  of  the  plaintiff's  indebtedness, 
-wherein  the  evidence  fails  to  show  the  value  of  the  stock  so  deliv- 
ered, that  a  surplus  of  money  or  goods  remained  after  payment  of 
the  debt,  or  that  the  defendant  was  guilty  of  bad  faith  in  the  dis- 
posal of  the  stock,  cannot  be  maintained.     Beaton  v.  Wade,  4. 

2.  Consequences  op  Failure  op  the  Mortqagee  to  Take  Pos- 
session ON  Default  op  Payment.—  After  default  in  payment  of 
a  debt  secured  by  a  chattel  mortgage  the  relations  or  the  mort- 
gagee to  the  property  and  the  rights  of  creditors  and  subsequent 
purchasers  in  good  faith  are  to  be  defined  and  determined  by 
the  principles  applicable  to  the  relation  between  vendees  and 
creditors  upon  a  sale  of  personal  property.  The  mortgagee  must 
take  actual  possession  of  the  mortgaged  property,  and  the  pos- 
session must  be  open,  notorious  and  unequivocal,  such  as  to  ap- 
prise the  community,  or  those  who  are  accustomed  to  deal  with 
the  party,  that  the  goods  have  changed  hands,  and  that  the  title 
has  passed  out  of  the  mortgagor.  Otherwise  the  property  will 
be  subject  to  levy  and  sale  for  the  debts  of  the  mortgagor,  and 
to  the  rights  of  subsequent  purchasers  in  good  faith.  Atdhi»>n  o. 
Oraham,  217. 

8.  Same  —  The  Statute  Does  Not  Authorize  the  Mortoaoor 
to  Retain  Possession  for  Two  Years  Unless  so  Spboipibd  in 
the  Mortgage.— The  statutory  proyisi<m  that  the  mortgage  shall 
be  '*  good  and  valid  from  the  time  it  is  so  recorded,  for  a  space  of 
time  not  exceeding  two  years,  notwithstanding  the  property  mort- 
gaged   •    •    *    may  be  left  in  the  possession  of  the  mortgagor/* 
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does  not  authorifise  it  to  be  retained  by  the  mortga^^r  for  that  period 
of  time  unless  it  be  so  stipulated  in  the  mortgage^  Suffering  mort- 
gaged property  to  remain  in  possession  of  the  mortgagor  after  de- 
fault in  payment  is  a  fraud  per  se,  and  renders  the  mortgage  void 
as  to  creditors  both  under  the  chattel-mortgage  act  and  the  statute 
of  frauds.    lb, 

4.  Mortgagee  of  Chattels  fob  Acxjommodation  Bound  Only 
TO  Ordinary  Diligence. —  A  party  accepting  a  note  and  chattel 
mortgage,  in  his  own  name,  to  secure  his  own  claim  as  well  as  the 
individual  claim  of  another,  as  a  matter  of  accommodation  to  the 
latter,  and  without  compensation,  is  only  bound  to  exercise  ordi- 
nary diligence,  and  is  not  liable  for  a  failure  to  realize  on  the 
securities  without  proof  of  negligence.    Cross  v,  Kistler,  571. 

CHOSE  IN  ACTION:  See  EXECUTION,  3. 

CITIES  AND  TOWNS:  See  MUNICIPAL  CORPORATIONS. 

CLERICAL  ERROR:  See  MISTAKE;  AMENDMENT. 

COLLATERAL  SECURITY: 

1.  Purchase  of  Contract  Held  as  Collateral  Security.— 
The  purchase  by  a  debtor  of  his  contract  obligations  from  one 
holding  the  same  as  collateral  security  for  a  debt  owing  him  by 
the  payee  does  not  discharge  the  purchaser  from  his  obligations^ 
but  merely  entitles  him  to  a  credit  for  the  amount  actually  paid 
for  the  transfer  in  an  action  against  him  upon  said  obligations. 
Moffatt  V.  Coming^  104. 

2.  A  Stipulation  Against  Assignment  of  Contract  Not 
Violated  by  Its  Assignment  as  Collateral  Security.— A 
provision  in  a  contract  for  the  sale  of  land  that  it  shall  not  be 
**  assignable  or  negotiable,"  and  that  the  purchase  money  shall  be 
payable  only  to  the  vendor,  is  not  violated  by  an  assignment  of  the 
contract  by  tlie  vendor  as  collateral  security,  since  the  only  effect 
of  the  provision  was  to  prevent  the  title  to  the  chose  in  action  from 
passing  to  another  so  as  to  preclude  the  other  parties  to  the  con- 
tract from  asserting  any  equity  or  defense  which  might  arise  be- 
tween the  original  parties.    Butler  v.  Rockwell  et  al,  12t5. 

3.  A  Promissory  Note  Given  as  Collateral  Security,  when 
Void  for  Want  of  Consideration.—  a  promissory  note  in  the 
hands  of  the  payee  is  void  for  want  of  consideration  when  it  ap- 
pears to  have  been  executed  solely  as  collateral  security  for  an  ac- 
count already  secured  by  a  trust  deed,  which  account  and  deed 
were,  unknown  to  the  maker  of  the  note,  previously  assigned  to  a 
third  party,  to  whom  full  payment  has  since  been  made.  Johnson 
V.  MiicJiell,  227. 

4.  A  Claim  Against  a  County  Held  as  Collateral  Security 
Not  Liable  to  Garnishment. —  Where  an  order  is   given  to  a 

^count^r  clerk  by  one  in  the  employ  of  the  county  to  deliver  all  war- 
rants  issued  to  him  to  one  J.,  as  collateral  security  for  a  note 
attached  to  the  order,  the  acceptance  of  such  order  by  tfke  writ- 
ten indorsement  thereon  of  the  county  clerk  perfects  the  assign- 
ment and  places  the  assignor's  claim  against  the  county  beyond 
the  reach  of  garnishment.    Leuns  v.  Commissioners,  871. 

COMMON-LAW  FORMS:  See  PLEADING,  14. 

CONSTITUTION: 

1.  Constitutional  Law  —  Incorporation  op  City  by  Special 
Charter  Before  the  Constitution. —  Where,  before  the  adoption 
of  the  state  constitution,  a  city  was  incorporated  under  a  special 
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charter,  and  do  abandonment  of  this  charter,  and  re-incorporation 
under  the  general  laws  relating  to  towns  and  cities,  has  taken 
place,  the  original  charter,  and  amendments  thereto,  are  not  un- 
constitutional on  the  ground  of  special  or  local  legislation ;  and, 
unless  inconsistent  with  the  consiitution,  they  may  stand.  Huer 
V,  City  of  Central^  71. 

2.  Constitutional  Peovision  Forbidding,  Not  Self-execut- 
INQ. —  The  constitutional  provision  forbidding  the  making  of  profit 
by  officials  out  of  public  funds,  and  classifying  the  forbidden  act 
as  a  felony,  is  not  self-executing.     In  re  Breene,  401. 

8.  Mandatory  Requirement  Concernino  Titles  op  Bills.— 
The  constitutional  inhibition  against  the  passage  of  bills  containing 
matters  not  embraced  in  the  title  is  mandatory ;  but  it  should  be 
liberally  construed,  so  as  to  avert  the  evils  against  which  it  is 
aimed,  and  at  the  same  time  avoid  unnecessarily  obstructing  legis- 
lation,   lb, 

4.  Object  of  (Constitutional  Mandate.— The  primary  purpose 
of  this  constitutional  provision  is  to  avoid  surprise  and  fraud  upon 
the  legislators  and  people  in  the  enactment  of  laws;  but  a  further 
imporiant  end  is  attained  by  avoiding  surprise  to  those  over  whom 
the  laws  become  operative.    lb. 

5.  Limits  of  Legislative  Power  Respecting  Titles  of  Bills. 
The  general  assembly  may  wMthin  reason  make  the  title  of  a  bill  as 
comprehensive  as  it  chooses;  but  when  it  elects  to  limit  the  title  to 
a  particular  subdivision  of  some  general  subject,  the  right  to  em- 
body in  the  bill  matters  peitaiuing  to  other  subdivisions  of  such 
subject  is  relinquished.     lb, 

6.  Test  Whether  Subject-matter  of  Bill  is  Clearly  Indi- 
cated BY  Its  'liTLE. —  Nothing  unreasonable,  however,  is  required 
in  this  respect;  and  a  matter  Is  clearly  indicated  by  the  title  when 
it  is  clearly  germane  to  the  subject  mentioned  therein.     lb, 

7.  Penal  Provision  of  Revenue  Act  Relating  to  the  Loaning 
or  Using  of  ^tate  Funds  Unconstitutional. —  Under  a  title  pro- 
viding '*  for  the  assessment  and  collection  of  revenue"  was  placed 
a  provision  making  it  a  crime  for  the  state  treasurer  to  *'  loan  out 
or  in  any  manner  use  for  private  purposes  "  the  public  funds  in  his 
hands;  held,  that  the  penal  provision  was  unconstitutional  because 
not  clearly  expressed  in  the  tille.     lb, 

8.  CONSnTUTIONAL    TEST  WHETHER  A    CRIMINAL    OfPENSE  IS   A 

Felony  or  a  Misdemeanor.—  Whether  an  offense  not  capital  is  to 
be  deemed  a  felony  or  a  misdemeanor  is  made  to  depend,  under  our 
constitution,  on  whether  the  same  is  punishable  by  imprisonment 
in  the  penitentiary  or  in  the  county  jail.    Brooks  v.  People,  413. 

9.  Where  the  Statute  is  Silent  as  to  the  Place  of  Impris- 
onment, It  Must  Be  in  County  Jail  — Section  2594,  General 
Statutes,  Unconstitutional. —  A  person  convicted  of  conspiracy 
to  defraud  under  General  Statutes  of  1883,  section  811,  which  does 
not  prescribe  the  place  of  imprisonment,  was  illegally  sentenced 
to  confinement  in  the  penitentiary  instead  of  the  county  jail,  since, 
wh^e  criminal  statutes  admit  of  two  constructions,  that  is  to  be 

S referred  which  is  most  favorable  to  defendant.  The  provision  of 
General  Statutes,  section  2594,  that  where  the  term  of  imprison- 
ment exceeds  six  months  the  prisoner  shall  be  confined  in  the 
penitentiary,  is  unconstitutional  and  void,  the  subject  of  the  act  in 
which  it  occurs  not  being  clearly  expressed  in  the  title  thereof  as 
required  by  article  5,  section  21,  of  the  constitution.    lb, 

10.  Supreme  Court  Commission  —  Constitutionauty  of  Act 
Providing  —  Petition  for  Rehearing.— The  constitutionality  of 
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the  legislative  act  providing  for  a  supreme  court  commission  is  not 
necessarily  involved  upon  the  petition  for  a  rehearing  of  a  oause 
which  had  been  referred  to  the  commission  in  pursuance  of  said 
act.    De  Votie  v,  McOerr,  677. 

11.  Disposition  op  Courts  in  Regard  to  Deciding  Constitu- 
tional Questions.—  Courts  ordinarily  decline  to  determine  the 
constitutionality  of  legislative  enactments  in  a  case  where  the 
record  presents  some  other  and  clear  ground  upon  which  the  judg- 
ment may  rest.    lb, 

CONTEMPT  OF  COURT: 

1.  Refusal  of  Receiver  to  Execute  a  Decree  Appealed 
FROM. — The  taking  and  perfecting  of  an  appeal  under  the  act  of 
1885  (since  repeated)  by  the  filing  of  the  hoiid  required  by  sec- 
tion 23,  page  354,  from  a  decree  dissolving  a  temporary  injunc- 
tion, and  ordering  the  receiver  to  deliver  over  possession  of  the 
property  involved  to  the  persons  entitled  thereto  under  the  decree, 
operated  as  a  supersedeas  and  stay  of  process  and  proceedings  as  to 
every  part  of  the  decree.  The  trial  court  being  thus  ousted  of  all 
power  to  enforce  it,  the  receiver  was  not  in  contempt  for  declining 
to  execute  it  pending  the  appeal.    Hard  v.  People,  207. 

2.  Constructive  Contempt  —  An  Affidavit  Necessary  to 
Jurisdiction. —  When  it  is  manifest  from  the  course  of  the  pro- 
ceeding that  the  language  of  a  petition  for  a  change  of  venue  on 
the  ground  of  the  alleged  prejudice  of  the  presiding  judge  is  not  a 
contempt  per  se,  but  only  a  constructive  contempt,  if  any,  the 
court  is  without  jurisdiction  to  order  a  warrant  of  attachment  to 
issue  against  the  offender  unless  an  affidavit  be  presented  contain- 
ing a  statement  of  the  facts  constituting  the  contempt.  The  un- 
sworn report  of  a  committee  appointed  by  the  court  to  inquire 
into  the  matters  alleged,  itself  unsworn,  does  not  perform  the 
office  of  an  affidavit.     Thomas  v.  People,  254. 

CONTESTED  ELECTION:  See  ELECTIONS. 

CONTRACTS: 

1.  Merger  op  Unadjusted  Equities.— Where  claims,  counter- 
claims and  unadjusted  equities  exist  or  are  asserted  by  two  parties, 
one  against  the  other,  in  relation  to  the  purchase  of  a  mine,  their 
respective  interests  therein,  claims  for  pronts  from  sales  of  ores,  and 
a  lien  claim  asserted  by  one  on  the  interest  of  the  other  for  pur- 
chase money  advanced,  and  pending  this  unsettled  condition  both 
parties,  by  separate  instruments,  convey  and  assign  to  a  third  per- 
son all  their  rights  of  property  and  claims  of  every  nature  pertain- 
ing to  the  subject-matters  in  dispute,  ail  titles  and  claims  of  the 
parties  are  thereby  merged  in  the  purchaser.     O'Reilly  v.  Burns,  7. 

2.  Impeachment  op  contract  for  Alleged  Inequitable  Pro- 
visions. — Where  one  of  the  stipulations  iu  a  contract  for  the  loan 
of  mone}':  to  be  invested  in  mining  property  is  that  the  party  loan- 
ing IS  to  have  an  equal  interest,  for  all  time  to  come,  in  the  profits 
derived  from  the  development  of  the  properly,  the  question  whether 
such  stipulation  should  be  adjudged  void,  as  inequitable  and  un- 
conscionable, is  to  be  determined  by  a  consideration  of  the  situa- 
tion of  the  parties  at  the  time  of  entering  into  the  contract,  their 
intentions,  the  legal  effect  of  their  stipulations,  the  character  of 
the  security  to  be  given  for  the  proposed  loan  and  the  risk  as- 
sumed in  making  it.    lb, 

8.  Refobiung  Contracts  Relating  to  Real  Estate.—  Instrop 
ments  in  writing  relating  to  xeal  estate,  which  through  mistake  or 
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fraud  fail  to  express  the  intentions  of  the  parties  thereto,  maj  foe 
reformed,  as  between  the  makers  and  subsequent  purchasers  with 
notice  of  the  error,  so  as  to  express  the  intention  of  the  parties. 
Smith  V,  Brunk,  75. 

4.  Attorney  in  Fact  —  Psbsonal  Liability  on  Costract 
.WITH  Stbanoebs. —  A  power  of  attorney  authorized  H.  tx>  receive 
funds  becomine  due  W.  from  time  to  time  under  W/s  contract 
.with  Denver  to  build  a  sewer;  it  also  authorized  H.  to  disburse  the 
same  for  labor  done  and  materials  furnished  under  the  sewer  con- 
tract, precisely  as  W.  himself  might  do.  W.  made  a  written  con- 
tract with  L.  for  sewer  pipe,  by  the  terms  of  which  L.  was  to 
receive  a  certain  proportion  of  the  price  from  time  to  time  as  the 
money  was  paid  u,  by  the  city;  L.  was  also  to  have  precedence  in 
payment  of  the  balance  due  for  sewer  pipe  furnished  from  a  cer- 
tain percentage  of  W.'s  com{>ensation  retained  by  the  city  until 
completion  of  the  sewer.  H.  indorsed  upon  the  contract  for  pipe 
his  written  cusceptance  thereof,  stipulating,  however,  that  such  ac- 
ceptance should  be  construed  according  to  the  terms  of  his  power 
of  attorney  from  W.  Held,  that  H.  was  liable  for  a  failure  to  carry 
out  the  terms  of  the  sewer-pipe  contract,  allowing  precedence  in 
payment  of  the  balance  due  ttiereon  from  the  percentage  reserved 
and  paid  him  upon  final  acceptance  of  the  sewer.  Laclede  F,  M. 
Co.  V.  Williams,  37. 

6.  Purchase  by  a  Debtor  of  His  Own  Contract  Obliga- 
tions FROM  AN  Assignee  of  His  Creditor  —  Effect  of  thb 
TRANSAcrriON.— A  person  indebted  upon  a  contract  made  with  an- 
other party  purchased  the  same  from  one  to  whom  it  had  been  as- 
aigned  as  collateral  security  for  a  debt,  but  without  negotiation 
with  the  owner.  Held,  that  the  purchaser  was  entitled  to  set  off 
the  sum  actually  paid  for  said  contract  in  action  thereon  by  his 
creditor,  but  that  his  purchase  of  the  contract  did  not  operate  to 
discharge  him  from  its  obligations.     Moffatt  v.  Coming,  104. 

6.  Assignment  of  Contracts  — A  Stipulation  Against  the 
Assignment  of  a  Contract  Not  Violated  by  Its  Assignment  as 
Collateral  Security. —  A  provision  in  a  contract  for  tlie  sale  of 
land  that  it  should  not  be  *'  assignable  or  negotiable,"  and  that  the 
purchase  money  should  be  payable  to  the  vendor,  and  '*  only  to 
him,  and  none  other,"  is  not  violated  by  the  vendor  assigning  the 
contract  as  collateral  security,  as  the  only  effect  of  such  provision 
was  to  prevent  the  title  to  the  chose  in  action  from  passing  to  an- 
other BO  as  to  preclude  defendants  from  asserting  any  equity  or 
defense  that  might  arise  between  the  original  parties.  Butler  v. 
Rockwell  et  al  125. 

7.  Joint  Contract  for  the  Purchase  of  Real  Estate.— A 
joint  contract  may  exist  for  the  purchase  of  real  estate  by  virtue 
of  which  a  beneficial  interest  will  vest  in  all  the  contracting  par- 
ties on  the  purchase  thereof,  regardless  of  performance  on  the  part 
of  each.    Bates  v.  Wilson  et  ah  140. 

8.  How  Real  Property  May  Be  Charged  with  a  Trust  in 
the  Purchase  Thereof.— The  purchase  of  real  estate  in  the 
names  of  two  persons,  to  be  held  by  them  for  the  benefit  of  them- 
selves and  a  third  person,  in  pursuance  of  a  contract  by  the  terms 
of  which  all  three  were  to  contribute  money  and  perform  services 
toward  the  purchase  and  perfecting  of  the  title,  charges  the  prop- 
erty with  a  trust  in  favor  of  such  third  person,  which  cannot  be 
arbitrarily  discharged.    /&. 

9.  Transfer  of  Stock  in  Trade  by  Insolvent  Firm  —  Ratifi- 
cation BY  Creditors.—  Where  an  insolvent  firm  has  transferred 
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all  its  property,  taking  notes  in  payment,  its  creditors  who  haye 
not  sought  to  have  the  sale  set  asiae,  but  have  treated  it  is  as  legiti- 
mate by  proceeding  against  the  purchasera  by  attachment  for  the 
money  due  on  the  Dotes,  oannot  question  the  bona  fides  of  the  sale. 
Sickman  t\  Abematky,  174. 

10.  Ck>NBTRUcrTiON  OF  Imsubamcos  CONTRACfrs.— Contracts  of  in- 
auranoe,  like  other  contracts,  are  to  be  interpreted  according  to 
the  language  employed  by  the  parties ;  but  courts  of  equity  will  re- 
lieve against  any  fraud  or  deception  connected  therewith.  Where 
substantial  ambiguity  occurs  in  such  contracts  it  may  be  explained 
as  in  other  cases.    State  Ins,  Co,  v,  Horner^  891. 

11.  Same. — Contracts  <of  insurance  are  to  be  considered  and  con- 
strued by  the  same  rules  of  law  and  interpretation  as  other  con- 
tracts, in  order  to  carry  out  the  intention  of  both  parties.  State 
Ins.  Co.  V,  Taylor,  499. 

12.  When  Terms  of  Original  Contract  of  Hxring  Admissiblb 
IN  Suit  by  an  Employee  Against  a  Successor  in  Business.— 
Where  a  man  in  trade  hired  an  assistant  at  a  stipulated  per  dien^^ 
and  afterwards,  as  agent  of  his  wife,  who  succeeded  to  the  prop- 
erty and  business,  continued  to  allow  and  pay  him  at  the  same  rate 
for  his  serviced;  but  the  wife,  on  assuming  personal  supervision, 
refused  to  allow  aod  pay  him  at  the  same  rate  for  the  time  then 
due,  claiming  that  the  contract  made  with  the  husband  was  not 
binding  on  her,  it  is  proper  for  the  plaintiff  to  prove  the  original 
contract  of  hiring.    JkcQuown  v,  Cavanaugh,  188. 

18.  Construction  of  Statutes  and  Contracts  — A  ppucation 
Thereto  of  the  Principle  of  Noscitur  a  Socns  (Civil  Code, 
1888,  §  95,  8ubd.  14).— Ihe  code  provision  that  **in  all  actions 
brought  upon  overdue  promissory  notes,  bills  of  exchange,  other 
instruments  for  the  direct  payment  of  money,  and  upon  book- 
accounts,  the  creditor  may  have  a  writ  of  attachment  issue  upon 
-complying  with  the  provisions  of  tliis  section "  (Civil  Code,  1888; 
^  95,  subd.  14),  in  so  tar  as  it  relates  to  written  contracts,  is  to  be 
limited  to  contracts  of  the  nature  of  those  specified  therein.  Hurd 
V,  McClellan,  218. 

14.  A  Writ  op  Attachment  May  Not  Issue  Upon  an  Appeal 
Bond.— An  appeal  bond  conditioned  that  if  the  defendant  shall 
duly  prosecute  his  appeal  and  pay  the  judgment  if  the  same  shall 
be  afBirmed,  then  the  obligation  shall  be  void,  otherwise  it  shall  re- 
main in  full  force,  is  not  a  written  instrument  for  the  direct  pay- 
ment of  money,  and  will  not  sustain  an  attachment.    lb, 

15.  Consideration.—  A  promissory  note  wap  given  by  defend- 
ant solely  as  collateral  security  for  a  debt  due  plaintiff  on  ac- 
count. Before  the  giving  of  the  note  this  account,  togetlier  with 
a  trust-deed  securing  it,  had  been  assigned  to  a  third  person.  De- 
fendant was  ignorant  of  such  assignment,  and  would  not  have 
executed  the  note  had  he  known  of  it.  After  the  assignment,  and 
before  tlie  commencement  of  suit  on  the  note,  the  assignee  received 
payment  in  full  of  the  account  in  question.  The  note  had  not 
oeen  negotiated.  Held,  that  plaintiff  could  not  recover,  there  being 
no  consideration  for  the  note.    Johnson  v.  Mitchell,  221, 

16.  Joint  AND  Several  Obligations.—  Under  Civil  Code,  section 
18,  and  General  Statutes,  section  188 i,  making  joint  instruments 
several  also,  the  holder  of  a  note  who  sues  the  maker  and  in* 
xlorser  as  joint  makers,  dismisses  as  to  the  indorser,  without 
prejudice,  and  obtains  judgment  against  the  maker,  may  after- 
wards sue  the  indorser.    Hamill  v.  Ward,  277. 

17.  Accommodation  TTndertakino.— A  party  accepting  a  note 
and  chattel  mortgage  in  his  own  name,  to  secure  his  own  clf^m^ 


Digitized  by  VjOOQIC 


616  Index. 

CONTRACTS — Continued, 

as  well  as  the  claim  of  another,  as  a  matter  of  accommodation  to 
the  latter  and  without  compensation,  is  only  bound  to  exercise 
ordinary  diligence,  and  is  not  liable  for  a  failure  to  realize  on  the 
securities  without  proof  of  negligence.    Cross  v.  Kistler,  571. 

18.  Contract  for  a  Sale  op  Chattels  to  be  SubsequentLiY 
Dbijtered  Not  a  Fraudulent  Conveyance.— A  contract  under 
which  a  firm  of  merchants  are  to  furnish  supplies  and  money  to 
the  owners  of  a  mine,  and  in  return  are  to  receive  ore  as  mined, 
is  not  a  present  absolute  sale  of  the  ore,  though  it  contains  the 
words  '*  sells,  assigns  and  ti*ansfers; "  and  it  is  therefore  not  within 
the  provision  of  the  General  Statutes  of  Colorado,  chapter  43,  sec- 
tion 14,  declaring  that  every  sale  of-  chattels,  unless  accompanied 
by  an  immediate  delivery  and  a  continued  change  of  possession, 
shall  l>e  conclusively  presumed  fraudulent  as  against  creditors  of 
the  vendor.    Finding  v.  Hartman,  596. 

19.  Title  to  the  Chattel  Vests  Under  the  Contract  oh 
Deliyert.—  Under  such  a  contract  title  to  the  ore  vests  in  the 
merchants  on  its  delivery,  and  a  creditor  of  the  mine-owners  who 
thereafter  attaches  it  takes  nothing  by  his  levy.    lb. 

20.  The  Contract  is  Not  Assailable  for  Irreqularitt 
After  Delivery. —  The  contract  having  been  carried  out  by  the 
mine-owners  jointly,  and  title  to  the  ore  having  vested  in  the'mer- 
chants  on  its  delivery,  the  attaching  creditor  cannot  assail  the  con- 
tract because  it  was  executed  in  the  name  of  only  one  of  the  mine- 
owners,    lb, 

21.  When  Failure  to  Complete  Contract  Amounts  to  a 
Conversion. —  Plaintiff  moved  a  building  for  defendant,  placing  it 
in  position  on  its  new  site  upon  blocks  furnished  by  plaintiff,  on 
which  it  was  to  rest  ten  days,  when  defendant  was  to  have  a  per- 
manent foundation  placed  under  it  and  the  blocks  released.  A 
failure  of  defendant  to  comply  with  his  contract  amounts  to  a  con- 
version of  the  blocks,  if  they  are  not  otherwise  removable,  the 
measure  of  damages  being  the  value  thereof  at  date  of  conversion. 
Ford  V.  Roberts,  291. 

CONVERSION: 

1.  When  Failure  to  Comply  with  Contract  Amounts  to  a 
Conversion.— Where  plaintiff  moved  a  buildiag  for  defendant, 
placing  it  in  position  on  its  new  site,  elevated  on  blocks  furnished 
by  the  plaintiff,  on  which  it  was  to  rest  ten  days,  in  which  time 
defendant  was  to  have  a  permanent  foundation  placed  under  it 
and  the  blocks  released,  a  failure  on  part  of  the  defendant  to  com- 
ply with  his  contract  amounts  to  a  conversion,  if  the  blocks  are 
not  otherwise  capable  of  removal ;  and  the  measure  of  plaintiff^s 
damages  is  the  value  of  the  blocks  at  the  date  of  conversion.  Ford 
V.  Roberts,  291. 

i;?  2.  Action  for  Surplus  op  a  Stock  op  Goods.— Where  a  stock 
of  goods  was  delivered  by  plaintiff  to  defendant  on  a  bill  of  sale  to 
be  resold  and  the  proceeds  applied  in  liquidation  of  plaintiff's  in- 
debtedness, an  action  brought  to  recover  for  an  alleged  surplus 
cannot  be  maintained  without  proof  of  the  value  of  the  goods,  or 
that  a  surplus  of  money  or  goods  remained  after  the  payment  of 
the  debt,  or  that  the  defendant  was  guilty  of  bad  faith  in  their  dis- 
posal.   Beaton  v.  Wade,  4. 

CONVEYANCE:  See  DEED;  MORTGAGE;  CHATTEL  MORTGAGE. 

CORPORATIONS  (see,  also,  MUNICIPAL  CORPORATIONS): 

1.  Transfer  of  Stock.—  Under  the  laws  of  this  state,  title  to 
stock  in  a  corporation,  as  against  creditors,  can  only  pass  by  trans- 
fer on  the  books  of  the  company.    Conway  v,  John,  80. 
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2.  What  is  SuFFiaENT  to  Constitute  a  Corporation  De  Jure. 
A  certificate  of  incorporation  which  provides  that  the  corporate  af- 
fairs shall  be  controlled  by  its  president,  vice-president  and  attor- 
ney, instead  of  providing  for  a  board  of  directors  or  trustees,  as 
required  by  Oeneral  Statutes  1868,  section  338,  is  insufficient  to  cre- 
ate a  corporation  dejure.     Bates  v.  Wilson  et  al,  140. 

8.  Who  is  Estopped  to  Deny  De  Facto  Existence  of  a  Corpo- 
ration DeJure. — One  who  has  signed  such  certificate,  has  con- 
veyed property  to  the  company,  and  has  acted  as  one  of  its  officera^  is 
estopped  from  denying  its  de  facto  existence.     lb. 

4.  Certificate  of  Incorporation  —  Construction  op  Ambiguous 
Language.;— Where  three  owners  of  mining  property,  each  own- 
ing an  undivided  one-third  interest,  organize  a  corporation,  and 
convey  to  it  the  said  property  in  payment  for  all  its  stock,  which, 
by  the  certificate  of  incorporation  signed  by  the  three,  is  to  be 
"divided  half  and  half  between  the  parties,"  each  incorporator  is 
entitled  to  one-third  of  the  capital  stock.     Ih, 

5.  Neguoence  op  Mining  Company  —  Damages  to  an  Em* 
ployee  Occasioned  Thereby. —  Where  a  mine  is  operated  by  a 
company  through  an  incline  extending  from  the  surface  several 
hundred  feet  into  the  earth,  by  means  of  cars  run  upon  iron  rails 
therein,  and  it  is  an  e.-^tablished  rule  of  the  company  that  a  sig- 
nal called  a  **  tally  "  shall  be  sounded  at  a  certain  hour  every  even- 
ing, at  which  time  the  cars  shall  cease  running  up  and  down  the 
incline  and  the  workmen  shall  have  the  right  of  way  for  the  space 
of  seven  minutes  to  reach  the  surface,  it  is  negligence  on  the  part 
of  the  company  to  permit  a  car  to  go  down  the  incline  after  the 
*'  tally  "  is  sounded,  and  a  miner  injured  thereby  is  entitled  to  re- 
cover damages.    Silver  Cord  C.  M,  Co.  v.  McDonald,  191. 

6.  Estoppel  by  Conduct. — Defendant,  through  its  negligence, 
having  put  plaintiff  in  a  position  of  danger,  could  not  complain 
that  he  did  not  exercise  cool  presence  of  mind  in  his  endeavor  to 
escape  therefrom.    lb, 

CO-TENANTS;  See  JOINT  TENANTS  AND  TENANTS  IN  COMMON. 

COUNTY  COURT  (see,  also,  COURTS): 

1 .  Wills  —  The  First  Place  of  Probate  is  the  Testator's  Last 
Domicile  — •  Presumption  Concerning  —  How  the  Probate  ani> 
Record  May  Be  Questioned.— A  will  shouW  be  iirst  admitted  to 
probate  in  the  jurisdiction  of  the  testator's  last  domicile;  but  in 
admitting  a  will  to  probate  the  court  must  be  presumed  prima 
facie  to  base  its  adjudication  respecting  the  last  domicile  upon  suf- 
ficient evidence,  and,  under  such  circumstances,  the  probate  and 
record  thereof  can  only  be  questioned  by  some  appellate  or  direct 
proceeding.     Corrigan  v.  Jones,  311. 

2.  Letters  Testamentary  or  op  Administration  Have  No 
Extraterritorial  Force.—  The  general  rule  is  that  letters  testa- 
mentary or  of  administration  have  no  extraterritorial  force.  When 
such  letters  have  been  duly  granted  in  the  jurisdiction  of  deceased's 
last  domicile,  they  are  tlie  principal  letters  of  authority,  and  those 
granted  in  other  jurisdictions  are  ancillary.     lb. 

8,  How  A  Will  May  Be  Probated  Which  Was  First  Admitted 
TO  Probate  in  a  Foreign  State  —  Letters  Testamentary  May 
Issue  1  hereon. —  A  will  admitted  to  probate  in  the  court  of  an- 
other sta- e  having  jurisdiction  of  such  matters  is,  on  the  presenta- 
tion of  the  duly  certified  record  thereof,  entitled  to  be  admitted  to 
probate  and  record  in  this  state,  and  letters  testamentary  or  of  ad- 
ministration may  issue  thereon  as  in  other  cases.    The  probate 
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and  record,  under  such  circumstances,  would  seem  to  be  mandatory ; 
but  the  court  is  invested  with  discretion  in  the  matter  of  issuing 
letters,  but  the  discretion  is  not  arbitrary.  It  must  be  sound  and 
reasonable, — such  as  will  secure  the  administration  of  the  estate 
accordioff  to  the  will  of  the  deceased,  as  weU  as  with  due  regard  to 
local  creditors.    lb, 

4.  Taking  an  Appeal  from  thb  County  to  the  Distbiot 
Court.— An  appeal  is  not  taken  from  the  county  to  the  district 
court  by  reason  of  the  fact  that  it  is  '*  prayed  and  allowed."  The 
appeal  is  not  "  taken  "  until  it  is  perfected  by  the  filing  of  an  ap- 
peal bond,  and  if  this  be  not  done  on  the  day  on  which  the  judg- 
ment ia  rendered,  the  notice  in  writing  i^ust  be  served  or  the 
appeal  may  be  dismissed.    Law  v.  Nelson,  409. 

6.  Election  Contest  ^  Chanob  of  Judge  After  Commencb- 
MSNT  OF  Trial —Trial  De  Novo.— A  county  election  contest  may 
be  tried  notwithstanding  a  change  of  county  judges  after  the  com- 
mcDcement  of  the  trial ;  but  in  such  case  the  trial  must  be  de  novo, 
Clanton  v.  Ryan,  419. 

6.  Appeal  from  County  Court  to  DisTRicrr  Court  —  Waiver 
OF  Notice. — The  failure  to  serve  notice  of  an  appeal  from  the 
county  court  to  the  district  court,  as  required  by  statute,  is 
waived  and  cured  by  the  appellee's  full  appearance  in  the  district 
court.    Robertson  v,  O'Reiuy,  441. 

COURTS: 

1.  Certiorari  from  District  to  County  Courts.— Compared 
with  the  district  courts,  the  county  courts  are,  in  point  of  jurisdic- 
tion, inferior  to,  and  their  judgments  and  proceedings  are  subject 
to  review  by  writs  of  certiorari  from,  the  district  courts,  as  pro- 
vided by  chapter  1^  of  the  code.    In  re  Rogers,  18. 

2.  Premature  Issue  of  Writ  of  C*ertiorari.— It  is  only  the 
final  determination  of  an  inferior  tribunal  which  can  be  reviewed 
on  a  writ  of  certiorari.  When  it  is  sought  to  review  thereby  or- 
ders and  proceedings  in  a  cause  preliminary  to  final  judgment  the 
writ  will  be  quashed.    Schwarz  v.  County  Court,  44* 

3.  Appeals  from  Police  Magistrates.—  Under  the  charter  of 
the  city  of  Central  an  appeal  lies  from  a  judgment  of  the  police 
magistrate  to  the  district  court,  but  it  is  to  t>e  granted  in  the  same 
manner  and  prcjpecuted  with  the  same  effect  as  appeals  under  the 
present  laws  from  justices  of  the  peace  to  the  county  court  are 
granted  and  prosecuted.    Huer  v.  City  of  Central,  71.  ' 

4.  Error  to  Dismiss  Cause  for  Want  of  Jurisdichon  when 
Pending  on  Appeal.— On  such  an  appeal,  irrespective  of  the 
question  of  jurisdiction,  the  district  court  was  not  authorized  to 
dismiss  the  cause.    lb, 

6.  Authority  and  Duty  of  District  Judges  to  Hold  Courts 
FOR  Each  Other.— The  judges  of  the  district  court  may  hold 
courts  for  each  other,  and  it  is  their  duty  so  to  do  under  certain 
circumstances.    Empire  L.  <Sb  C  Co.  v,  Eagley,  289. 

6.  Judge's  Authority  Presumed.—  When  a  district  judge  holds 
a  term  of  court  outside  his  own  district,  his  authority  so  to  do,  and 
to  try  the  causes  pending  in  such  court,  will  be  presumed  unless 
the  contrary  appears,    lb, 

7.  Bill  of  Exceptions  to  Be  Authenticated  by  the  Judge 
Who  Tries  the  Cause. —  When  one  district  judge  tries  a  cause  for 
another,  the  judge  actually  presiding  is  the  proper  one  to  authentic 
cate  the  bill  of  exceptions  as  to  any  aud  all  rulings  excepted-  to  be« 
fore  him  on  the  trial.    lb. 
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8.  When  Two  or  Mobb  Distbict  Judges  Mat  Not  Act  To- 
QBTHES.—  Two  or  more  district  judges  cannot  lawfully  sit  and  act 
together  as  a  district  court  in  this  state,  except  as  they  sit  in  hank 
for  the  purposes  specified  in  the  act  of  April  ;2,  1887,  People  ex 
rel,  V.  Rucker,  896. 

9.  Disposition  of  Coubts  Concebninq  the  Decision  of  Ck>NSTi- 
TUTXONAL  Questions.—  Courts  ordinarily  decline  to  determine  the 
constitutionality  of  a  legislative  enactment  in  a  case  where  the 
record  presents  some  otiier  and  clear  ground  upon  which  the  judg- 
ment may  rest.    De  Votie  v.  McGerr^  577. 

10.  FOBFEITUBE  OF  EQUITIES  BY  XJNBBASONABLE  DeLAT.— CourtS 
of  equity  will  only  grant  relief  where  the  application  therefor  is 
made  without  unreasonable  delay.  Great  West,  M,  Co,  v,  W.  of 
A.  M.  Co.  90. 

11.  CoNSTBUcnvE  Contempt  of  Coubt.— In  a  case  of  construct- 
ive contempt  of  court,  the  judge  is  without  jurisdiction  to  order 
a  warrant  of  attachment  to  issue  against  the  offender  unless  an 
aflSdavit  be  presented  containing  a  statement  of  the  facts  constitut- 
ing the  contempt.     Thoniaa  v.  The  People,  254. 

CRIMINAL  LAW: 

1.  Keepino  Open  Tippung-House  on  Sunday.— By  the  general 
law  of  the  state  the  keeping  open  of  a  tippling-house  on  the  Sab- 
bath day  or  night  is  made  a  criminal  offense,  punishable  by  fine  or 
imprisonment;  and  the  fact  that  such  house  is  situate  in  the  city  of 
Denver  will  not  avail  as  a  defense  under  the  present  city  charter. 
Heinesen  v.  State,  228. 

2.  Custodians  op  Public  Moneys— Constitutional  Inhibi- 
tion Against  Appbopbiation  of  Intebbst  Not  Self-f^eguting. 
The  appropriation  of  interest  received  by  a  state  treasurer  from 
bankers  with  whom  the  public  funds  are  deposited  for  safe^keeping 
is  not  an  offense  at  common  law,  and  the  constitutional  provision 
forbidding  the  same  and  classifying  the  act  as  a  felony  is  not  self- 
executing.     In  re  Breene,  401. 

8.  Penal  Provision  of  Revenue  Act  Against  Loaning  ob 
Using  State  Funds  Unconstitutional.—  A  statute  making  it  a 
crime  for  the  state  treasurer  to  **ioan  out  or  in  any  way  use  for 
private  purposes"  public  funds,  under  the  title  of  *'  An  act  to  pro- 
vide for  the  assessment  and  collection  of  revenue,  and  to  repeal 
<;ertain  acts  in  relation  thereto/'  is  invalid  as  to  the  criminal  of- 
fense, the  same  not  being  indicated  or  expressed  in  the  title.     lb. 

4.  Constitutional  Test  Whbtheb  a  Cbiminal  Offense  is  a  Fel- 
ony OB  A  MiSDEMEANOB. —  Whether  an  offense  not  capital  is  to  be 
deemed  a  felony  or  a  misdemeanor  is  made  to  depend,  under  our 
•constitution,  on  whether  the  same  is  punishable  by  imprisonment 
in  the  penitentiary  or  in  the  county  jail.     Brooks  v.  People,  413. 

5.  Whebe  thb  Statute  is  Silent  as  to  the  Place  of  Ihpbis- 
ONUENT,  It  Must  Be  in  County  Jail— Section  2594,  Qenebal 
Statutes,  Unconstitutional. —  A  person  convicted  of  conspiracy 
to  defraud  under  Greneral  Statutes  of  1883,  section  811,  which  does 
not  prescribe  the  place  of  imprisonment,  was  illegally  sentenced  to 
confinement  in  the  penitentiary  instead  of  tire  county  jail,  since, 
where  criminal  statutes  admit  of  two  constructions,  that  is  to  be 

Preferred  which  is  most  favorable  to  defendant.  The  provision  of 
reneral  Statutes,  section  2594,  that  where  the  term  of  imprison- 
ment exceeds  six  months  the  prisoner  shall  be  confined  m  the 
penitentiary,  is  unconstitutional  and  void,  the  subject  of  the  act 
in  which  it  occurs  not  being  clearly  expressed  in  the  title  thereof 
as  required  by  article  61,  section  21,  of  the  constitution.    lb. 
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6.  Constructive  Contempt  of  Coubt. — In  case  of  a  construct- 
ive contempt  of  court  the  judge  is  without  jurisdiction  to  order  a 
wai'rant  uf  attachment  to  issue  against  the  offender  unless  an  affi- 
davit be  presented  containing  a  statement  of  the  facts  constituting 
the  contempt.     Thomas  v.  People,  ^4. 

DAMAGES: 

1.  Measure  of  Damages  for  Failure  to  Perform  Contract. 
Plaintiff  moved  a  building  for  defendant,  placing  it  in  posiiion  on 
its  new  site  elevated  on  blocks  furnished  by  plaintiff,  on  which  it 
was  to  rest  ten  days,  in  which  time  defendant  was  to  have  a  per- 
manent foundation  placed  under  it  and  the  blocks  released.  A 
failure  on  part  of  defendant  to  comply  with  his  contract  entitles 
plaintiff  to  the  expense  of  the  removal  of  the  blocks,  if  their  re- 
moval be  practicable.  If  not  defendant's  default  amounts  to  aeon- 
version,  and  the  plaintiff  may  recover  as  damages  the  value  of  the 
blocks  at  the  date  of  the  conversion.    Ford  v.  Uoberts,  2U1. 

2.  Measure  of  Damages  —  Rule  for  Ascertaining  the  Valus 
OF  Insured  Building  Destroyed  by  Fire.— In  a  suit  on  an  in- 
surance policy  on  a  house  destroyed  by  fire,  the  measure  of  dam- 
ages is  tlie  value  at  the  time  of  the  loss;  and,  to  arrive  at  that,  the 
original  cost,  the  cost  of  a  like  building  at  the  time  of  the  trial, 
and  the  difference  in  value  between  the  house  burned  and  a  new 
one,  by  reason  of  age  and  use,  are  all  proper  subjects  of  inquiry. 
State  Ins.  Co.  v.  Taylor,  499. 

8.  Damage  bt  Escaping  Water  from  Irrigating  Ditch  ^Stat- 
utory Liability  of  Ditch  Owners. —  Where  owners  of  an  irrigat- 
ing ditch  recklessly  attempted  to  convey  a  volume  of  water  through 
it  lar  beyond  the  reasonable  capacity  ot  the  ditch  to  safely  carry,  and 
in  so  doing  knowingly  caused  the  ditch  to  overflow  its  banks,  thereby 
flooding  the  land  of  an  adjacent  proprietor,  and  destroying  his 
fruit  trees  and  vines  growing  thereon,  they  became  liable  to  re- 
spond in  damages  under  General  Statutes,  sections  812,  1728,  1733. 
Qreeley  Irrigating  Co,  v.  House,  549. 

4.  Highways  —  Right  of  Action  by  Abutting  Owners  fob 
Obstruction. —  A  land-owner  whose  land  abuts  upon  a  public  high- 
way, and  having  rights  therein  for  purposes  of  travel  and  use 
unshared  in  common  by  the  general  public,  may  maintain  an  action 
for  consequential  damages  against  one  obstructing  the  same  and 
depreciating  his  property.     Town  of  Longmont  v.  Parker,  886. 

6.  Damages  Are  iiscovERABLE  by  an  Employee  of  a  Mining 
Company  Occasioned  'Ihrough  Negugence  of  the  Company  to 
Observe  Its  Own  Rules.— Wiiere,  by  rule  of  tiie  company, 
seven  minutes  from  the  sounding  of  a  signal  are  given  the  miners 
underground  to  reach  the  surface,  it  is  negligence  for  the  company 
to  permit  a  car  to  go  down  the  incline  up  which  the  miners  are 
ascending  during  this  interval,  and  it  is  responsible  in  damages  for 
an  injury  thus  occasioned.  Silver  Cord  C.  M.  Co.  v,  Mclk>nald, 
191. 

DEBTOR  AND  CREDITOR: 

1.  A  Stipulation  Against  the  Assignment  of  a  Contract 
Not  Violated  by  Its  Assignment  as  Collateral  Security. — 
The  only  effect  of  a  provision  in  a  contract  for  the  sale  of  land  that 
it  shall  not  be  **  assignable  or  negotiable,"  and  that  the  purchase 
money  shall  be  payable  to  the  vendor,  and  "  only  to  Dim  and 
none  other,"  is  to  preserve  the  title  to  the  contract  from  passing 
to  finother  so  as  to  preclude  the  purchaser  from  asserting  any 
equity  or  defense  that  might  arise  between  the  original  parties. 
Butler  V.  Rockwell,  125. 
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2.  Transfer  op  Stock  in  Trade  by  Insolvent  Firm— Rati- 
fication BY  Creditors. — Where  an  insolvent  firm  has  transferred 
all  its  property,  taking  notes  in  payment,  its  creditors,  who  have 
not  sought  to  have  the  sale  set  aside,  but  have  acquiesced  in  it, 
and  treated  it  as  legitimate,  by  proceeding  against  the  purchasers 
by  attachment  for  Che  money  supposed  to  be  due  on  the  notes, 
cannot  question  the  bona  fides  of  the  sale.  Sickinan  v,  Abemathy, 
174. 

3.  Vaudity  of  Payments  Made  by  Purchasers  of  Stock 
Cannot  Be  Questioned  Collaterally.— Nor  can  they  in  any 
such  proceeding  attack  the  validity  of  payments  made  by  the  pur- 
chaser, though  the  latter  had  knowledge  of  the  firm's  indebtedness, 
since  there  is  no  privity  between  them  and  the  purchasers.    lb, 

4.  Right  of  Partnership  Firm  to  Contract  as  to  Manner 
OF  Payment  of  Notes  to  Become  Due  it  on  Sale  of  Its  Ef- 
fects.—  In  such  proceedinjic,  evidence  as  to  contracts  between  the 
firm  and  the  purcnasers,  as  to  the  application  on  notes  of  accounts 
due  the  firm  by  the  partners  individually,  and  assigned  to  the  pur- 
chasers with  the  other  firm  accounts,  is  immaterial,  since  the  par- 
ties had  a  right  to  make  any  contract  they  chose  as  to  the  mode  of 
paying  the  notes.    lb, 

5.  Creditor's  Lien  Only  Exists  when  Property  is  in  Cus- 
todia  Legis. —  No  creditor's  lien  can  attach  to  the  partnership 
assets  of  an  insolvent  firm  until  they  have  been  brought  into  the 
custody  of  the  law  by  the  interposition  of  the  court.    lb, 

6.  Chattel  Mortgage  —  Consequences  op  Failure  of  the 
Mortgagee  to  Take  Possession  on  Default  of  Payment. — 
Alter  default  in  payment  of  a  debt  secured  by  a  chattel  mortgage 
the  relations  of  the  mortgagee  to  the  property  and  the  rights  of 
creditors  and  subsequent  purchasers  in  good  faith  are  to  be  defined 
and  determined  by  the  principles  applicable  to  the  relation  between 
vendees  and  creditors  upon  a  sale  of  personal  property.  The  mort- 
gagee must  take  actual  possession  of  the  mortgaged  property,  and 
the  possession  must  be  open,  notorious  and  unequivocal,  sucli  as  to 
apprise  the  community,  or  those  who  are  accustomed  to  deal  with 
the  party,  that  the  goods  have  changed  hands,  aud  that  the  title 
has  passed  out  of  the  mortgagor.  Otiierwise  the  property  will  be 
subject  to  levy  ^nd  sale  for  the  debts  of  the  mortgagor,  aud  to  the 
rights  of  subsequent  purchasers  in  good  faith.  Atchison  v.  Ora- 
ham,  217. 

7.  Same  —  The  Statute  Does  Not  Authorize  the  Mortgagor 
to  Retain  Possession  for  Two  Years  Unless  so  Specified  in 
the  Mortgage. —  Ihe  statutory  provision  that  the  mortgage  shall 
be  **  good  and  valid  from  the  time  it  is  so  recorded,  for  a  space  of 
time  not  exceeding  two  years,  notwithstanding  the  property  mort- 

faged  *  *  »  may  be  left  in  the  possession  of  the  mortgagor," 
oes  not  authorize  it  to  be  retained  by  the  mortgagor  for  that  period 
-  of  time  unless  it  be  so  stipulated  in  the  mortgage.  Suffering  mort- 
gaged property  to  remain  in  possession  of  the  mortgagor  after  de- 
fault in  payment  is  a  fraud  per  se,  and  renders  the  mortgage  void 
as  to  creditors  both  under  the  chattel-mortgage  act  and  the  statute 
of  frauds,    lb, 

8.  Sale  by  Debtor  in  Facing  Circumstances  to  a  Creditor 
OF  His  Entire  Stock  in  Trade.— Where  a  merchaut  in  failing 
circumstances  transfers  and  delivers  to  a  creditor,  in  liquidation 
of  his  claim,  his  entire  stock  in  trade  and  fixtures,  and  an  hour  or 
two  afterwards  the  latter  appoints  him  his  agent  to  sell  the  stock 
and  close  up  the  business,  redelivering  to  him  the  possession  for 
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fhae  purpose,  whereupon  the  goods  are  attached  at  the  suit  of  an* 
other  creditor  of  the  debtor,  a  jurj  is  justified  in  floding  that  the 
sale  was  not  accompanied  by  an  immediate  delivery  and  followed 
by  an  actual  and  continued  change  of  possession,  as  required  br 
section  14  of  the  statute  of  frauds  (Gen.  St.  p.  000).  Baur  v,  Beatt. 
888. 

9.  Purchase  by  a  Debtor  op  His  Own  Contract  OBLiOATiONa. 
The  legal  effect  of  a  purchase,  by  a  debtor,  of  his  own  contract  ob- 
ligations from  one  who  obtained  them  from  his  creditor  as  collat- 
eral security,  is  simply  to  entitle  the  purchaser  to  a  credit  on  his 
own  contract  with  his  creditor,  of  the  sum  actually  paid  the  as- 
signee for  the  transfer,  but  not  to  invest  him  with  absolute  owner- 
ship of  the  contract,  so  as  to  release  him  of  his  contract  obligations. 
Moffatt  V,  Coming,  104. 

vb.  ACTION  BY  Debtor  to  Recover  op  His  Creditor  for  an  Al- 
leged Surplus. —  To  entitle  a  debtor  to  recover  for  an  alleged  sur- 
plus of  a  stock  of  goods  delivered  by  him  to  his  creditor  on  a  bill 
of  sale,  to  be  resold  and  the  proceeds  applied  in  liquidation  of  his 
indebtedness,  he  must  prove  the  value  of  the  stock  so  delivered, 
or  that  a  surplus  of  money  or  goods  remained  after  payment  of  the 
debt,  or  that  the  defendant  was  guilty  of  bad  faith  in  their  disposal. 
Beaton  v.  Wade,  4. 

Dffl)ICATION: 

What  is  Necessary  to  Create  an  Easement  in  Streets  and 
Alleys.  —  Where  the  owner  of  a  block  in  a  city  divides  it  into 
lots,  with  an  alley  in  the  rear,  but  files  no  plat,  as  required  by  stat- 
ute in  case  of  dedication,  and  the  city  does  not  accept  the  new  ar- 
rangement, the  purchaser  of  the  alley-way  at  a  sale  for  taxes  takes 
it  free  from  the  easement,  and  may  close  it.    Smith  v.  Qriffln,  429; 

DEED: 

1.  Conveyances  Fraudulent  in  Form  May  Be  Shown  to  Be 
Bona  Fide  Liens. —  A  deed  absolute  in  form  may  be  shown  by 
collateral  proofs  to  have  been  executed  in  good  faith  to  secure  an 
actual  indebtedness,  and  in  such  case  is  not  fraudulent  as  to  the 
grantor's  creditors.    McClure  v.  Smith,  297. 

2.  A  Deed  Absolute  in  Form  May  Be  Shown  to  Be  a  Mort- 
gage ~  Acknowledgment. —  A  deed  of  realty,  absolute  in  form, 
may  be  shown  by  clear  and  unequivocal  parol  proofs  to  be  in  effect  a 
mortgage,  and  an  unacknowledged  deed  may  be  effectual  in  passinjc 
title  to  realty.    Armor  v.  Spalding,  302. 

8.  A  Conveyance  Subject  to  Condition  Vests  a  Qualified 
Fee. —  A  conveyance  of  lots  to  a  school  district  by  the  owner  in 
fee,  by  an  ordinary  quitclaim  deed,  subject  to  a  condition  inserted 
therein,  that  the  lots  were  to  be  used  for  school  purposes,  and  when 
such  use  should  cease  the  property  should  revert  to  the  grantor, 
vests  in  the  grantee  a  qualified  fee,  and,  until  the  happening  of  the 
event  named,  the  grantor  is  divested  of  all  right,  title  and  interest 
in  the  land.    D,  db  S,  F.  Ry  Co,  r.  School  District,  827. 

EASEMENT: 

What  is  Necessary  to  Create  an  Easement  in  Stbebtb  and 
Alleys.—  Where  the  owner  of  a  block  in  a  city  divides  it  into  lots, 
with  an  alley  in  the  rear,  but  files  no  plat,  as  required  by  the  stat- 
utes in  the  case  of  a  dedication,  and  the  city  does  not  accept  the 
new  arrangement,  the  purchaser  of  the  alley- way  at  a  sale  for  taxes 
takes  it  free  from  easement,  and  may  close  it.  Smith  v.  Oriffln^ 
429. 
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EJECTMENT: 

1.  A  JtrDGMENT  m  Favor  of  a  Landlord  Against  His  Tenant 
FOR  Possession,  No  Bar  to  an  Action  by  an  Heir  of  the  Tenant 
Against  the  Landlord  Under  a  Claim  of  Title.—  A  judgment 
in  ejectment,  by  a  landlord  against  hid  tenant  for  breach  of  the 
conditions  of  the  lease,  will  not  bar  a  subsequent  action  against 
the  landlord  by  an  heir  of  the  tenant  to  recover  the  land,  on  the 
ground  that  a  patent  therefor  was  issued  to  the  teuant  during  his 
tenancy,  as  in  the  former  action  the  tenant  was  estopped  to  deny 
his  landlord's  title.    Arnold  v.  Woodward,  164. 

2.  The  Possession  of  the  Landlord  Recognized*  by  the  Insti- 
tution OF  Suit  by  the  Heir. —  The  bringing  of  the  action  by  the 
heir  of  the  tenant  is  a  sufficient  recognition  that  the  relation  of 
landlord  and  tenant  had  been  terminated,  so  as  to  entitle  the  heir 
to  sue  for  possession  under  the  patent,  where  the  landlord  was,  and 
bad  been  for  years,  in  possession  under  the  judgment  in  the  former 
action,    lb. 

3.  Construction  of  the  Clause,  "A  Claim  and  Color  of 
Title  Made  in  Good  Faith."— Under  General  Statutes,  section 
2180,  requiring  "a  claim  and  color  of  title  made  in  good  faith"  as 
ground  of  adverse  possession,  one  cannot  hold  adversely  to  another 
when  he  knows  that  his  entry  in  the  land-ofifice  has  been  set  aside 
or  disregarded,  and  a  patent  has  issued  to  the  person  against  whom 
he  claimed  an  adverse  holding.    lb, 

4.  Consequence  of  FAiumE  to  Allege  Special  Damage  in 
Ejecttment. —  Where  the  complaint  in  ejectment  contains  no  alle- 
gation of  special  damage,  the  damages  recoverable  cannot  include 
the  value  of  the  use  of  the  premises  by  defendant,     lb. 

6.  No  Reversionary  Estate  in  Grantor  Capable  of  Convey- 
ance Until  Happening  of  the  Contingency.—  Until  the  happen- 
ing of  the  event  mentioned  In  the  deed  the  grantor  is  not  vested 
with  an  estate  in  reversion,  for  the  contingency  upon  which  such 
an  estate  depends  mav  never  happen.  Having  nothing  to  convey, 
therefore,  if  he  should  assume,  in  expectancy  of  a  possible  reverter, 
to  execute  a  deed  to  a  subsequent  purchaser,  it  would  not  invest 
his  grantee  with  any  right  or  interest  in  the  land,  present  or  con- 
tingent, but  would  be  wholly  without  legal  force  or  effect ;  and  if 
the  second  grantee  should  enter  into  possession  of  a  portion  of  the 
estate  under  such  a  conveyance,  the  owner  of  the  qualified  fee  could 
oust  him  therefrom  by  an  action  of  ejectment.  Jj,  <&  S.  F,  Ry  Go, 
V.  School  District,  827. 

6.  Forcible  Attempt  to  Acquire  Right  of  Way  — Eject- 
ment— Estoppel. — If  a  railway  company  without  right  enters  upon 
the  land  of  a  citizen  who  is  vested  with  the  exclusive  right  of  pos- 
session, and  attempts  to  construct  its  road-bed  over  the  same,  the 
citizen  may  procure  its  expulsion  by  an  action  of  ejectment,  pro- 
vided he  does  not  acquiesce  in  the  possession  so  taken,  or,  by  af- 
firmative acts,  laches  or  other  conduct,  place  himself  and  the 
railway  company  in  such  a  position  as  to  make  it  inequitable  for 
him  to  insist  upon  a  restoration  of  the  i>os8ession.  Conduct  of  the 
character  mentioned  would  limit  his  recovery  to  the  value  of  the 
land  taken.    Jb. 

ELECTIONS: 

1.  Election  Contest  —  Requirements  of  Statements  and 
Counter-statements  of  the  Parties  to  the  Action— Construc- 
tion OF  Statute. —  A  proper  construction  of  the  act  of  1886  (Laws 
1885,  p.  197),  providing  for  contesting  the  election  of  county  officers, 
requires  each  party  to  give  the  other  notice,  in  the  statements  filed, 
of  the  names  of  such  persons  as  he  claims  illegally  voted  for  his 
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competitor,  and  those  whose  votes  for  himself  were  illegally  re- 
jected.   Schioarz  v.  County  Court,  44. 

2.  Jurisdiction  of  County  CJourt.— The  statements  required  by 
the  statute  are  necessary  to  give  the  courts  jurisdiction ;  and  where 
no  effort  is  made  by  the  contestor  to  comply  with  the  requirements 
of  the  act  in  this  regard,  and  a  plea  to  the  jurisdiction  of  the  court 
is  interposed  by  the  contestee,  setting  up  such  defect,  the  court  ia 
without  jurisdiction  to  proceed  with  a  trial  upon  the  merits.  The 
statute  furnishes  a  complete  system  of  procedure  within  itself,  and 
before  a  contestor  can  legally  invoke  the  jurisdiction  of  the  court 
he  must  state  the  facts  required  to  bring  his  case  within  the  pur- 
view of  the  statute.     lb, 

8.  Attempt  to  Excuse  Oiussions  in  Statement.—  The  omission 
to  furnish  the  list  of  names  reauired  by  statute  cannot  be  justified 
by  subsequently  alleging  that  the  information  necessary  to  prepare 
the  same  was  in  the  hands  of  contestee,  by  whose  fraud  and  vio- 
lence contestor  was  prevented  from  obtaining  it,  when  no  effort 
was  made  in  tlie  first  instance  to  either  comply  with  the  statute  or 
to  excuse  the  failure.     lb, 

4.  Unseasonable  Offer  to  Amend  Statement. —  Where  it  does 
not  appear  that  any  attempt  has  been  made  to  comply  with  the  stat- 
utory requirement  by  furnishing  the  list,  and  no  excuse  is  offered 
for  failing  to  do  so,  amendment  of  the  petition  for  that  purpose, 
at  a  late  day  in  the  proceedings,  is  unwarrantable,  in  the  absence 
of  a  statute  directly  authorizing  its  amendment.     lb, 

5.  Writ  of  Certiorari—  When  Prematurely  Issued  Will  Be 
<3UASHED.—  It  is  only  the  final  determination  of  an  inferior  tri- 
bunal which  can  be  reviewed  upon  a  writ  of  certiorari.  When  it  is 
Bought  to  review  thereby  orders  and  proceedings  in  a  cause  pre- 
liminary to  final  judgment  the  writ  will  be  quaslied.     lb, 

6.  ElectionContests  — Pleadings  AND  Practice  in  Supreme 
Court. —  A  general  averment  of  election  frauds  or  the  intimidation 
of  voters  is  insufficient;  under  the  rules  of  the  supreme  court  in 
relation  to  election  contests,  proper  ultimate  facta  must  be  pleaded 
as  in  other  cases.    Todd  v.  Stewart,  286. 

7.  Character  of  Evidence  Required  in  Such  Cases.— Mere 
rumors  circulated  and  arguments  advanced  against  particular  can- 
didates during  political  campaigns,  however  false  or  malicious, 
cannot  affect  the  determination  of  such  cases.     lb, 

8.  What  Contestor  Must  Show.— If  the  contestor  does  not 
show  that  by  reason  of  the  illegal  casting  or  rejection  of  votes  the 
result  is  different  from  what  it  would  otherwise  have  been,  the 
proceeding  should  not  be  entertained.    lb, 

9.  Election  Contest  —  Change  of  Judge  After  Commence- 
ment—  Trial  Db  Novo. —  A  county  election  contest  may  be  tried 
notwithstanding  a  change  of  county  judges  after  the  commence- 
ment of  the  trial ;  but  in  such  case  the  trial  must  be  de  novo.  Clan- 
ton  v,  Ryan,  419. 

10.  When  Recount  of  Ballots  Should  Be  Ordered.—  Where 
the  cause  of  contest  alleged  is  error,  mistake,  fraud,  malconduct  or 
corruption  in  the  countmg  or  declaring  the  result  of  an  election,  a 
recount  of  the  ballots  should  be  ordered  as  a  matter  of  course  upon 
request  of  the  complaining  party.    lb, 

11.  The  Ballots  May  Be  Compared  with  the  Poll  Lists.— 
Upon  the  production  of  evidence  tending  to  show  error,  mistake, 
fraud,  malconduct  or  corruption  on  the  part  of  the  election  boards 
or  any  of  its  members,  in  the  matter  of  receiving,  numbering,  de- 
positing or  canvassing  the  ballots,  or  other  lllegaT or  irregular  con- 
dnct  in  respect  thereto,  an  inspection  and  comparison  of  the  ballot 
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with  the  poll  lists  should  be  allowed,  in"  connection  with  the  oral 
evidence  m  reference  thereto.     lb, 

12.  Evidence  —  Material  Averments  Must  Be  Proven  by 
CoNTESTOR.— la  a  county  election  contest,  the  statement  of  con- 
testor  that  lie  is  **an  elector  of  the  county  "  is  a  material  averment, 
and,  if  denied  by  the  answer,  must  bo  proved,  or  the  contest  as 
such  must  fail;  nor  is  the  coutestor  excused  from  producing  evi- 
dence in  support  of  such  averment  on  the  ground  that  other  compe- 
tent evidence  is  refused,     lb,       * 

EMINENT  DOMAIN: 

1.  Eminent  Domain  —  Procbedinos  at  Suit  op  a  Railway  Com- 
pany FOR  Right  of  Way  Pending  the  Suspension  of  a  Pre- 
emption Claim  —  DiscRiiTiON  of  Court.— When  the  entry  of  a 
pre-emption  claimant  has  been  suspended,  and  proceedings  to  con- 
demn a  ri<;ht  of  way  through  the  land  for  a  railroad  have  been  in- 
stituted, the  claim  of  the  railway  company  for  a  continuance  of 
the  latter  proceedings  pending  the  determination  of  the  suspended 
entry  by  the  department  of  the  general  land-office  appeals  strongly 
to  the  discretion  of  the  court.     Colorado  M.  Ry  Co.  v.  Bowles^  65. 

2.  Forcible  Attempt  to  Acquire  Right  of  Way  — Eject- 
ment—  Estoppel. —  If  a  railway  company  without  right  enters 
upon  the  hind  of  a  citizen  who  is  vested  witli  the  exclusive  right 
of  possession  and  attempts  to  construct  its  road-bed  over  the  same, 
the  citizen  may  procure  its  expulsion  by  an  action'  of  ejectment, 
provided  he  does  not  acquiesce  in  the  possession  so  taken,  or,  by 
affirmative  acts,  laches,  or  other  conduct,  place  himself  and  the 
railway  company  in  such  a  position  as  to  make  it  inequitable  for 
him  to  insist  upon  a  restoration  of  the  possession.  Conduct  of  the 
character  mentioned  would  limit  his  recovery  to  the  value  of  the 
land  taken.    D.  <Sb  S.  F,  Ry  Co.  v.  School  District,  327. 

EQUITY: 

1.  Reforming  Instruments  at  the  Suit  of  an  Indorsee  to  Ex- 
press THE  Meaning  of  the  Original  Parties  Thereto.—  At  the 
time  of  the  execution  of  a  negotiable  note  the  maker  also  executed 
a  title-bond,  agreeing  to  convey  to  the  payee  an  undivided  one-half 
interest  in  certain  mining  claims,  which  were  carefully  described. 
It  was  also  agreed  that  the  payee  should  have  a  lien  on  these  prem- 
ises for  the  payment  of  the  note,  and  the  maker  inserted  a  special 
condition,  providing  that  *'this  bond  shall  be  and  remain  a  special 
lien  upon,  and  for  the  payment  *'  of,  the  note ;  but  by  mistake  or 
fraud  he  omitted  the  words  **  the  said  property  above  described*' 
after  the  words  *'lien  upon.*'  Heldy  that  as  between  an  indorsee 
of  the  note  and  the  maker,  and  as  against  subsequent  purchasers 
or  incumbrancers  of  the  premises,  with  full  notice  of  the  payee's 
and  indorsee's  rights,  the  bond  would  be  reformed  so  as  to  express 
the  meaning  of  the  parties  thereto.     Smith  v,  Brunk,  75. 

2,  Practice  in  Courts  of  Equity  —  Rights  Forfeited  by 
Laches  of  Parties.— Courts  of  equity  will  only  grant  relief  in 
case  the  application  therefor  is  made  without  unreasonable  delay. 
The  strongest  equity  may  be  forfeited  by  laches  or  abandoned  by 
acquiescence.    Ureat  West.  M,  Co,  v,  W,  of  A,  M,  Co,  90. 

8.  Fluctuating  Character  of  Property  to  Be  Considered  in 
Determining  Laches  —  Mining  Claims.—  Where  the  subject-mat- 
ter of  a  controversy  is  the  right  to  unpatented  mining  property,  the 
uncertain  and  fluctuating  character  of  the  property  will  be  consid- 
ered in  determining  the  question  of  laches.    lo. 
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4.  Statute  of  Limitations  Superior  to  Courts  of  Equttt. — 
The  statute  of  liniitatioDs  fixes  a  limit  bejrood  which  the  courts  can- 
not  extend  the  time,  but  within  this  limit  the  peculiar  doctrine  of 
courts  of  equity  will  prevail,    lb, 

5.  Decree  in  Equity— Conpliotinq  Evidence.— Where  the 
evidence  in  the  trial  court  is  conflicting,  but  sufficient  to  sostain 
the  findings  and  decree,  the  supreme  court  will  not  interfere.  RUey 
V,  Riley,  290. 

6.  Equity  Cannot  Enforce  an  Express  Trust  RssriNa  in 
Parol.—  In  a  suit  to  recover  from  the  grantee  land  conveyed  to 
him  by  deed  absolute  in  form,  on  the  ground  of  an  alleged  parol 
agreement  that  it  should  operate  as  a  mortgage,  but  where  the  tes- 
timony shows  that  no  agreement  ever  existed  for  a  reconveyance 
or  restoration  to  the  grantor  of  the  land  itself,  the  conditions  of 
the  agreement  sworn  to  by  the  witnesses  being  those  essential  to 
the  creation  of  an  express  trust  in  the  realty  conveyed,  the  action 
must  fail,  since  a  trust  of  that  character  cannot  rest  in  parol. 
Armor  v.  Spalding,  803. 

7.  Insurance  Contracts.— Contracts  of  insurance  like  other 
contracts  are  to  be  interpreted  according  to  the  language  employed 
by  the  parties;  but  courts  of  equity  will  relieve  against  any  fraud 
or  deception  connected  therewith.  Where  substantial  ambiguity 
occurs  in  such  contracts  it  may  be  explained  as  in  other  cases. 
State  Ins,  Co.  v.  Homer,  891. 

8.  Legal  and  Equitable  Remedies  —  Action  for  Deliyery  ov 
Title  Deeds. —  Where  the  principal  ground  of  relief  demanded  by 
an  action  is  the  delivery  of  title  deeds,  muniments  of  title,  or  othex 
written  instiiiments,  tlie  value  of  which  cannot  with  reasonable 
certainty  be  estimated,  or  where  by  reason  of  the  insolvency  of  the 
defendants  an  action  at  law  would  not  afford  a  full,  adequate  and 
complete  remedy,  an  equitable  action  may  be  maintained.  Will- 
iams V,  Carpenter,  477. 

9.  Equitable  Intervention  Not  Admissible  —  Acts  op  ▲ 
Party  to  a  Contract  Against  Which  a  Court  of  Equity 
Cannot  Relieve. —  Where  a  party  has  the  means  of  acquiring  lull 
information  respecting  the  nature  and  extent  of  the  obligations  he 
is  about  to  assume  in  the  execution  of  the  contract,  and  ample 
time  to  acquaint  himself  therewith,  in  the  absence  of  fraud  or  im- 
position by  the  other  party  to  the  contract,  a  court  of  equity  can- 
not relieve  him  against  over-generous,  hasty  and  incunsiderate 
action  on  his  part,  however  ill-advised  and  injurious  to  his  in- 
terests they  may  be.     Wier  v.  Johns,  498. 

10.  No  Keuef  Against  One's  Own  Laches.—  A  bill  to  set  aside 
a  conveyance  of  land  donated  by  the  plaintilf  will  not  lie  in  the  ab- 
sence of  fraud  or  mistake.    lb. 

11.  Jurisdiction  —  How  a  Judgment  May  Be  Impeached.— A 
judgment  rendei*ed  without  obtaining  jurisdiction  of  the  person 
may  be  impeached  by  a  proceeding  in  equity,  or  by  answer  to  an 
action,  wherein  equitable  defenses  are  allowable.  Wilson  v.  Hato- 
thonie,  580. 

12.  Allegation  of  Merits.—  An  allegation  of  merits  should  be 
made  in  a  complaint  or  answer  denying  the  validity  of  a  judg- 
ment as  an  earnest  of  good  faith ;  but  such  allegation  is  not  essen- 
tial or  traversable.     lb. 

18.  An  Equitable  Defense  May  Be  Sufficient  as  to  a 
Single  Defendant  Though  Insufficient  as  to  Others.— The 
rigid  rule  in  common-law  actions  that  a  joint  plea,  insufficient  as 
to  one  defendant,  is  insufficient  as  to  all,  is  not  applicable  to  an 
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equitable  defense  under  the  Code  of  Civil  Procedure.  Qtusre^ 
whether  a  judgment  rendered  against  several  parties  may  be  main- 
tained against  those  over  whom  jurisdiction  was  regularly  obtained, 
when  set  aside  as  to  others  for  want  of  jurisdiction.    lb, 

14.  The  Statute  of  Frauds  Not  Involved  in  Settlement  of 
THE  Accounts  of  a  Mining  Partnership.—  When  the  business  of 
a  partnership  organized  to  lease  and  operate  a  mine  during  a 
limited  period  for  the  sole  purpose  of  making  a  profit  through  the 
extracting  and  marketing  ores  therefrom  has  been  terminated,  in 
a  suit  brought  hj  one  of  the  partners  to  settle  the  partnership  ac- 
counts and  distribute  the  partnership  profits  and  assets,  no  interest 
in  realty  is  inv(»lved.    Meagher  v.  Reed,  335. 

15.  Impeachment  of  Contract  for  Alleged  Inequitable 
Provisions.—  Where  one  of  the  stipulations  in  a  contract  for  the 
loan  of  money  to  be  invested  in  mining  property  is  that  the  party 
loaning  is  to  have  an  equal  interest,  for  all  time  to  come,  in  the 
profits  derived  from  the  development  of  the  property,  the  question 
whether  such  stipulation  should  be  adjudged  void  us  inequitable 
and  unconscionable  is  to  be  determined  by  a  oon9ideration  of  the 
situation  of  the  parties  at  the  time  of  entering  into  the  contract, 
their  intentions,  the  legal  effect  of  their  stipulations,  the  charac- 
ter of  the  security  to  be  given  for  the  proposed  loan  and  the  risk 
assumed  in  making  it.     O'Reilly  v.  Burns,  7. 

ESTATES: 

1.  Status  of  Trust  Fund  on  Death  of  Trustee.— A  trust 
fund  on  death  of  trustee  remains  such,  though  intermingled  with 
other  moneys,  and  does  not  become  general  assets  of  the  estate  of 
the  trustee.    First  Nat.  Bank  v.  Hummel,  259. 

2.  Legal  Effect  op  a  Conveyance  Subject  to  a  Condition,— 
Where  the  conveyance  of  real  estate  is  made  subject  to  a  condition 
for  reversion  which  may  never  happen,  the  grantor  is  not  possessed 
of  an  estate  in  reversion,  and  a  conveyance  from  him  in  expect- 
ancy of  such  event  would  not  invest  his  grantee  with  any  interest 
in  the  land.     D.  cfc  S.  F.  Ry  Co,  v.  School  District,  327. 

ESTOPPEL  (see,  also,  WAIVER):     , 

1.  Defense  of  Misrepresentations  in  Sale  of  Property  —  Es- 
toppel BY  Conduct  —  Ratification  of  Sale.—  Where  purchas- 
ers of  mining  prot)erty  enter  into  possession,  and,  after  finding 
that  they  have  been  deceived  by  misrepresentations  of  the  seller, 
fail  to  either  rescind  the  contract  of  purchase  or  afifirm  it,  and 
bring  an  action  for  the  deceit,  but  continue  to  exercise  acts  of  own- 
ership, they  are  estopped  from  setting  up  the  misrepresentations 
as  a  defense  to  an  action  to  enforce  the  contract.  Butler  v.  Roch^ 
well,  125. 

2.  Who  is  Estopped  to  Deny  De  Facto  Existence  of  a  Corpo- 
ration De  Jure. —  One  who  has  signed  the  certificate  of  incorpo- 
ration of  a  mining  company  so  defective  in  its  provisions  as  to  be 
insu£Scient  to  create  a  corporation  dejure,  and  has  conveyed  prop- 
erty to  the  company  and  acted  as  one  of  its  ofiicers,  is  estopped 
from  denying  its  de  facto  existence.     Bates  v,  Wilson  et  al,  140. 

3.  When  Judgment  in  Favor  of  a  Landlord  Against  His  Ten- 
ant Does  Not  Estop  Heir  of  Tenant  to  Claim  Same  Land.— A 
judgment  in  ejectment  by  a  landlord  against  his  tenant  for  a 
breach  of  the  conditions  of  his  lease  will  not  bar  a  subsequent  ac- 
tion against  the  landlord  by  an  heir  of  the  tenant  to  recover  the 
land,  on  the  ground  that  a  patent  therefor  was  issued  to  the  tenant 
during  his  tenancy,  as  in  the  former  action  the  tenant  was 
estopped  to  deny  his  landlord*s  title.    Arnold  v.  Woodward,  164. 
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4.  Transfer  op  Stock  in  Trade  by  Insolvent  Firm— Ratifi- 
cation BY  Creditors.— Where  an  iDSolvent  firm  has  transferred 
all  its  property,  taking  notes  in  payment,  its  creditors,  who  have 
not  sought  to  have  the  sale  set  aside,  but  have  treated  it  as  legiti- 
mate by  proceeding  against  the  purchasers  by  attachment  for  the 
money  due  on  the  notes,  cannot  question  the  bona  fides  of  the  sale. 
Siekman  v,  Abemathy,  174. 

6.  Estoppel  by  Conduct.— Where  a  defendant  corporation, 
through  negligence,  placed  the  plaintiff  in  a  position  of  danger,  it 
cannot  complain  that  he  did  not  exercise  cool  presence  of  mind  in 
bis  endeavor  to  escape  therefrom.    Mining  Co.  v,  McDonald,  191. 

.  6.  Forcible  Attempt  to  Acquire  Right  of  Way.—  If  a  rail- 
way company  forcibly  enters  upon  land  of  a  citizen  who  is  vested 
with  the  exclusive  right  of  possession,  and  attempts  to  construct 
its  road-bed  over  the  same,  the  citizen  may  procure  its  expulsion 
by  an  action  of  ejectment,  provided  he  does  not  acquiesce  in  the 
possession  so  taken,  or  by  affirmative  acts,  laches  or  other  conduct 
place  himself  and  the  railroad  company  in  such  a  position  as  to 
make  it  inequitable  for  him  to  insist  upon  a  restoration  of  the  pos- 
session.   D.  &  S.  F,  R.  Co.  V.  School  District,  827. 

7.  An  Action  for  Damages  for  Causing  Death  op  Husband 
Not  Maintainable  by  Widow  After  Satisfaction  of  All  De- 
mands.—  Where  a  widow  knowingly  executed  to  the  defendant,  be- 
fore bringing  her  suit  for  damages  against  him  for  having  caused 
the  death  of  her  husband,  an  acKnowiedgmeut  of  satisfaction  ''in 
full  demands  of  every  name  and  nature  whatsoever  from  one  party 
to  the  otJier,"  on  production  of  the  paper,  and  evidence  of  the 

•plaintiff  that  she  knew  of  her  claim  at  time  of  signing  it,  the  court 
properly  helci  that  the  action  could  not  be  maintained.  Ouldager 
V.  Rockwell,  459. 

8.  Effect  of  a  Dismissal  of  a  Suit  by  Stipulation.—  Where 
plaintiff  moved  a  building  for  defendant,  placing  it  in  position 
on  its  new  site,  elevated  on  blocks  furnished  by  the  plaintiff,  on 
which  it  was  to  rest  ten  days,  in  which  time  defendant  was  to 
have  a  permanent  foundation  placed  under  it  and  the  blocks  re- 
leased, but  failed  to  comply  ^with  his  contract,  and  the  plaintiff 
brought  suit  for  the  value  of  the  blocks  and  for  damages  for  their 
detention  and  use,  the  dismissal  of  such  suit  by  stipulation  of  the 
parties,  without  a  reservation  to  the  plaintiff  of  the  right  to  sue 
again,  is  a  bar  to  another  suit  for  the  same  cause  of  action.  Ford 
V,  Roberts,  291. 

9.  Illegitimate  Defense— One  Made  by  a  Party  Not  Enti- 
tled Thereto,  or  Made  After  Waiter  of  the  Objection  Relied 
on. —  It  is  no  defense  to  an  action  for  the  delivery  of  title  deeds, 
after  payment  and  acceptance  of  the  purchase  money,  that  the 
contract  of  sale  was  not  in  writing,  and  was  therefore  void.  One 
to  whom  the  title  papers  have  been  intrusted  for  delivery  to  the 
Durchaser  can  in  no  event  interpose  such  a  defense  to  the  action. 
Williams  v.  Carpenter,  477. 

10.  Acts  of  a  Party  Against  Which  a  Court  of  Equity 
Cannot  Kelieye.- Where  a  party  has  the  means  of  acquiring  full 
information  respecting  the  nature  and  extent  of  the  obligations  he 
is  about  to  assume  in  the  execution  of  a  contract,  and  ample  time 
to  acquaint  himself  therewith,  in  the  absence  of  fraud  or  imposi- 
tion by  the  other  party  to  the  contract,  a  court  of  equity  cannot 
relieve  him  against  over-generous,  hast^  and  inconsiderate  actions 
on  his  part,  however  ill-advised  and  injurious  to  his  interests  they 
may  be.     Wier  v.  Johns,  493. 
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EVIDENCE: 

1.  Burden  of  Proof.— Where  plain tifTs  claim  for  wages  as 
sued  for  was  admitted,  defendant  was  properly  required  to  as- 
sume the  burden  of  proving  payment.    Lowlock  v,  Qregg^  53. 

2.  Book  Entries  — When  Properly  Excluded.— Where  the 
entries  in  a  book  of  account  were  made  a  week  or  more  after  the 
transactions  occurred  to  which  they  related,  and  where  the  book  of 
account  was  mutilated  by  the  book-keeper  cutting  out  the  leaves 
on  which  the  account  was  kept,  the  book  was  properly  excluded 
as  evidence.    Ih, 

8.  Oral  Proof  of  Contents  of  Missing  Files.— The  proper 
foundation  being  laid,  the  character  and  contents  of  the  missmg 
files  in  a  cause  tried  before  a  justice  of  the  peace  may  be  estab- 
lished by  oral  evidence.     Comoay  v,  John,  80. 

4.  Municipal  Corporation  as  Garnishee  —  Evidencb  in  Dis- 
charge OF  Liability. —  When  an  incorporated  town  is  summoned 
as  garnishee  on  account  of  salary  due  one  of  its  officers,  the 
town  may  show  in  discharge  of  its  liability  that  the  officer  is  a 
collector  of  its  taxes,  and,  as  such,  has  received  money  of  the 
town,  which  he  insists  upon  retaining,  equal  to  the  amount  of  sal- 
ary due  him.  It  is  not  to  be  inferred,  however,  that  the  officer 
has  a  right  to  insist  upon  retaining  money  under  such  circum- 
stances ;  for  the  right  of  election  to  treat  money  in  the  hands  of  a 
receiver  of  the  public  revenue  as  a  simple  contract  debt  or  as  a 
trust  fund  is  with  the  municipality,  and  not  with  the  collecting 
officer.    Salter  v.  Town  of  Nevadaville,  54. 

5.  Effect  of  Conflict  of  Fact  in  Settlement  op  Plbad- 
INQS.—  The  power  to  strike  out  sham  pleadings  is  required  to  be 
exercised  with  caution.  Under  it  the  court  cannot  determine*  the 
truth  or  falsity  of  a  plea  upon  conflicting  evidence.  Patriok  v. 
MoMamLSt  65. 

6.  Admissibility  of  Miner's  Lien  Statement  in  Evidencb.— 
A  statement  upon  which  a  miner's  lien  is  sought  to  be  based, 
which  clearly  expresses  an  intention  to  hold  and  claim  a  lien,  and 
contains  a  description  of  the  property  complete  on  its  face,  and 
shows  the  sum  total  in  dollars  and  cents  which  the  claimant's  work 
amounts  to,  and  states  that  the  same  is  due,  and  that  no  portion  of 
it  has  been  paid,  is  admissible  in  evidence  against  an  objection 
challenging  its  sufficiency.    Rico  R.  <&  M,  Co.  v.  Musgrave,  79. 

7.  When  Statement  for  Lien  Includes  Several  Mining  claims, 
How  Necessary  Facts  Mat  Be  Established.—  A  statement  tiled 
in  the  recorder's  office  against  several  mining  claims  need  not  state 
that  said  claims  are  owned,  claimed  or  worked  by  the  same  per- 
son or  persons,  so  as  to  be  deemed  one  mine,  for  the  purposes  of 
the  miner's  lien  statute ;  it  is  sufficient  if  such  matters  are  estab- 
lished by  proper  averment  and  proof,  or  by  proof  alone,  when  the 
defect  in  the  pleadings  is  waived  by  answering  over.    lb. 

8.  A  Contract  with  Owner  or  Agent  of  Property  Essential 
to  a  Lien  —  Burden  of  Proof.—  To  entitle  a  party  to  such  lien 
there  must  be  a  contract,  express  or  implied,  with  the  owner  of 
the  property  on  which  the  lien  is  claimed.  The  burden  of  proving 
such  contract  rests  on  the  party  asserting  it,  and  he  must  ascertain 
for  himself  whether  the  person  with  whom  he  contracts  is  the 
owner,  or  has  an  interest  in  the  land  on  which  he  expects  to  claim 
a  lien.  It  is  sufficient  if  the  contract  be  with  an  authorized  agent 
of  the  owner.    lb. 

e.  When  Evidence  Taken  at  Former  Trial  May  Be  Used  on 
Retrial. —  On  a  retrial,  where  there  has  been  a  loss  of  witnesses  by 
death  or  removal  from  the  jurisdiction  of  the  court,  evidence  taken 
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at  the  former  trial  and  preserred  by  bill  of  exceptions,  or  otherwiae 
correctly  preserved,  may  be  resorted  to.    lb. 

10.  Evidence  —  BxcLUDiNa  Mattbbs  op  Mrbb  Opinion. —  A 
statement  on  the  witness  stand  by  the  party  to  whom  a  contract 
and  judgment  had  been  assigned  as  collateral  security,  that  be 
considered  the  judgment  creditor's  judgment  paid  and  settled  on 
receipt  by  himself  of  the  price  of  the  transfers,  was  properlj  ex- 
clude as  being  simply  his  opinion  of  the  legal  effect  of  the  trans- 
action.   Moffatt  V.  Corning,  104. 

11.  Evidence  — When  Terms  of  ORiaiNAL  Contract  of  Hm- 
INQ  Admissible  in  Suit  bt  an  Emplotbb  Against  a  Succbssob 
IN  Business.— Where  a  man  in  trade  hired  an  assistant  at  a  stipu- 
lated per  diem,  and  afterwards,  as  agent  of  his  wife,  who  succeeded 
to  the  property  and  business,  continued  to  allow  and  pay  him  at  the 
same  rate  for  his  services;  but  the  wife,  on  assuming  personal 
supervision,  refused  to  allow  and  pay  him  at  the  same  rate  for  the 
time  then  due,  claiming  that  the  contract  made  with  the  husband 
was  not  binding  on  her,  it  is  proper  for  the  plaintiff  to  prove  the 
original  contract  of  hiring.    McQuoum  v.  Cavanaugh,  188. 

li.  Character  of  Evidence  Required  in  Election  Contest. 
Mere  rumors  circulated  and  arguments  advanced  against  particu- 
lar candidates  during  political  campaigns,  however  false  or  mali- 
cious, cannot  affect  the  determination  of  such  cases.  The  contestor 
must  show  that  by  reason  of  the  illegal  casting  or  rejection  of 
votes  the  result  is  different  from  what  it  would  otherwise  have 
been  or  the  proceeding  cannot  be  entertained.  Todd  v.  Stewart^ 
286. 

13.  Decree  in  Equity  —  Conflicting  Evidence.— Where  the 
evidence  in  the  trial  court  is  conflicting,  but  sufficient  to  sustain 
the  findings  and  decree,  the  supreme  court  will  not  interfere. 
Riley  v.  Riletj,  ^290. 

14.  Probate  of  Will  —  Presumption  as  to  Evidence  of  Tes- 
tator's Last  Domicile.—  A  will  should  first  be  admitted  to  pro- 
bate in  the  jurisdiction  of  the  testator's  last  domicile ;  but  in  ad- 
mitting a  will  to  probate  the  court  must  be  presumed  prima  facie 
to  base  its  adjudication  respecting  the  last  domicile  upon  sufficient 
evidence,  and  the  probate  and  record  thereof  can  only  be  ques- 
tioned by  some  appellate  or  direct  proceeding.  Corrigan  v.  Jones, 
Sll. 

15.  Practice  in  Attachment  of  Chattels— Examination  of 
Witnesses  by  Trial  Judge  as  to  competency.—  In  an  action  for 
the  alleged  wrongful  attachment  of  a  stock  of  goods,  where  there 
is  a  wide  difference  of  opinion  among  witnesses  as  to  its  value,  it 
is  not  improper  for  the  trial  judge  to  subject  the  witnesses  to  a 
searching  examination  as  to  their  competency,  to  enable  the  Jury 
to  judge  uf  the  value  of  their  testimony.     Keith  v.  Welts,  331. 

16.  Evidence  —  Reading  to  the  Jury  Entries  in  Bank  Deposit 
Books. —  Wliere  bank  deposit  books  have  been  admitted  in  evi- 
dence without  objection,  their  contents  are  before  the  jury  for  con- 
sideration ;  and  it  is  not  prejudicial  error  for  the  triat  court  to 
permit  tlie  bank  teller  to  read  their  contente  to  the  juiy,  though 
he  has  no  personal  knowledge  as  to  part  of  the  entries,     lb. 

17.  Participation  of  Court  in  Examination  of  a  Party  Testi- 
fying IN  Uis  Own  Behalf.—  Unless  it  be  shown  that  a  party  testi- 
fying in  his  own  behalf  was  actually  prejudiced  by  the  participa- 
tion of  the  court  in  his  direct  and  cross-examination,  such  fact 
cannot  be  relied  on  as  error.     Baur  v.  Beall,  883. 

18.  Constable's  Sale- Admission  of  the  Records  and  Files 
of  the  Justice's  Court  in  Justification.— The  record  of  a  pro- 
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ceeding  in  the  court  of  a  justice  of  the  peace,  which  is  properly 
authenticated  and  proved,  is  admissible  in  evidenoe,  in  an  action 
against  a  constable,  to  show  justification  by  establishing  the  judg- 
ment, and  the  awarding  of  the  writs  under  which  the  constable 
acted,  and  under  which  he  justified.    lb. 

19.  Attorneys  at  Law  —  Action  for  Services  —  Pleadikob 
AND  Evidence. —  In  an  action  by  an  attorney  for  his  fee,  where  no 
issue  is  raised  by  the  pleadings  on  the  point  of  plaintiffs  right  to 
practice  law,  evidence  that  he  was  not  licensed  to  practice  in  the 
state  at  the  time  the  services  were  rendered  is  inadmissible.  BokcK" 
man  v.  O'Reilly,  433. 

20.  How  THE  Value  of  an  Attorney's  Services  Hay  Bh 
Proven. —  Evidence  by  attorneys  in  good  standing  and  in  active 
practice  is  admissible  to  prove  the  value  of  such  services.    lb, 

21.  (JONSTRUCTION    OF  EXPRESSIONS    ElCPLOYSD   IN  POLICIES  OF 

Insurance.— The  meaning  of  the  phrase  '*  writing  the  risk,"  and 
the  items  covered  by  the  expression  **  the  expenses  of  writing  the 
risk,"  used  in  a  policy  of  insurance,  may  be  shown  by  oral  evi- 
dence; the  jury  may  determine  what  is  meant  by  and  included 
within  each  of  these  expressions ;  but  that  body  may  not  pass  upon 
the  question  whether  one  embraces  the  other. 

22.  While  courts  have  no  power  to  change  or  modify  by  construc- 
tion the  expression  *'  the  expenses  of  writing  the  risk  "  when  thus 
used,  they  should  require  that  such  expenses  be  reasonable. 

23.  Doubtful  provisions  of  insurance  policies  are  to  be  construed 
most  favorably  to  the  assured. 

24.  In  a  provision  in  a  policy  that  the  "insurance  may  be  termi- 
nated, at  the  request  of  the  insured,  by  repaying  the  company  the 
customaiy  short  rates  from  the  date  of  this  policy,  together  with  the 
expenses  of  writing  the  risk,"  the  "  customary  short  rates"  do  not 
include  "  the  expenses  of  writing  the  risk." 

25.  In  such  a  policv  '*  the  expenses  of  writing  the  risk"  includes 
the  commission  paid  by  the  company  to  its  agent.  State  Ins,  Co, 
V,  Horner,  391. 

2^  Action  on  Insurance  Policy  —  Issues  and  Testimony.— 
In  an  action  upon  a  policy  of  insurance  in  which  the  pleadings  put 
in  issue  the  making  of  the  application  .for  insurance,  the  insured 
is  entitled  to  testify  that  he  did  not  make  or  sign  it,  and  to  give  his 
version  of  what  actually  took  place  between  himself  and  the  agent 
in  reference  to  the  application.     State  Ins,  Co,  v,  Taylor,  499. 

27.  Alleoed  Violations  of  Poucy  Not  Fatal  to  Its  Valid- 
ity.—  The  claim  that  the  policy  has  been  avoided  by  a  violation  of 
the  provision  thereof  that  the  house  insured  is  occupied  by  the 
owner  as  a  private  residence,  whereas  it  was  occupied  as  an  inn 
or  boarding-house,  is  not  available  as  a  defense  where  it  appears 
that  the  character  of  the  house  in  this  particular  was  not  changed 
after  the  insurance  was  effected ;  that  the  company's  agent  was 
informed  at  the  time  of  making  the  contract  that  persons  were 
entertained  at  the  liouse,  more  or  less,  and  some  boarders  kept  at 
times,  owing  to  a  want  of  other  places  of  enteitainmeut,  and  that 
this  use  of  the  property  in  no  way  contributed  to  the  loss.     It>, 

28.  Rule  for  Ascertaining  Value  of  Insured  Building  De- 
stroyed BY  Fire.— In  a  suit  on  an  insurance  policy  on  a  house 
destroyed  by  fire,  the  measure  of  damages  is  the  vaiue  at  the  time 
of  the  loss;  and  to  arrive  at  that,  the  original  cost,  the  cost  of  alike 
building  at  the  time  of  the  trial,  and  the  difference  in  value  between 
the  house  burned  and  a  new  one,  by  reason  of  age  and  use,  are  all 
proper  subjects  of  inquiry.    lb. 
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89.  Verbal  CoNTRAcrr— Btatutb  of  Frauds.—  A  special  prom- 
ise to  answer  for  the  debt  of  another,  not  in  writing,  is  void  under 
the  statute  of  frauds.  Oral  evidence  of  extrinsic  facts  when  ad- 
missible, letters,  extrinsic  facts  and  circumstances  relating  to  the 
parties  and  their  actual  dealings  with  each  other  in  reference  to 
matters  referred  to  in  writings  may  be  shown  by  oral  evidence,  in- 
cluding the  previous  conduct  of  a  party,  inconsistent  with  the 
claim  relied  on  at  the  trial ;  but  mere  naked  contemporaneous  dec- 
larations, and  the  unauthorized- statements  of  third  parties,  are 
not  admissible.  Letters  signed  by  the  parties,  tending  to  explain 
the  transaction  in  litigation,  are  admissible.     Cross  v.  Kistler^  571. 

80.  Practice  in  Supreme  Court  when  Fihdino  Unsupporteo. 
Where  the  evidence  does  not  tend  to  support  the  finding  of  the 
court  below  the  judgment  will  be  reversed.     lb, 

31.  When  Proof  of  NBaLiOBNCB  Necessary  to  a  Recovery. 
A  party  accepting  a  note  and  chattel  mortgage  in  his  own  name  to 
secure  his  own  claim,  as  well  as  the  individual  claim  of  another, 
as  an  accommodation  to  the  latter,  is  bound  to  exercise  only  ordi- 
nary diligence,  and  is  not  liable  for  a  failure  to  realize  on  the  secu- 
rities without  proof  of  negligence.    Ih, 

83.  Oral  Evidence  Pertaining  to  Matters  Referred  to  in 
Written  Contracts  Admissible,— Extrinsic  facts  relating  to  the 
parties  and  their  actual  dealings  with  each  other  in  reference  to 
matters  referred  to  in  writings  may  be  shown  by  oral  evidence; 
but  mere  naked  contemporaneous  declarations,  and  the  unauthor- 
ized statements  of  third  parties,  are  not  admissible,    lb. 

83.  Letters  of  the  Parties  Admissible.—  Letters  signed  bv  the 
parties  tending  to  explain  the  transaction  in  litigation  are  admis- 
sible in  evidence.    76. 

84.  Inconsistent  (Conduct  of  a  Party  Admissible.- The  pre- 
vious conduct  of  a  party  inconsistent  with  the  claim  upon  which 
he  relied  at  the  trial  is  admissible  in  evidence  against  him.     lb. 

85.  Proof  Necessary  to  Sustain  Action  for  Conversion  of 
A  Surplus. —  An  action  brought  to  recover  for  an  alleged  surplus 
of  a  stock  of  goods  delivered  the  defendant  on  a  bill  of  sale,  to  be 
resold  by  him  and  the  proceeds  applied  in  liquidation  of  the  plaint- 
ifTs  indebtedness,  wherein  the  proof  fails  to  show  the  value  of  the 
stock  so  delivered,  or  that  a  surplus  of  money  or  goods  remained 
after  payment  of  the  debt,  or  that  the  defendant  was  guilty  of  bad 
faith  in  the  disposal  of  the  stock,  cannot  be  maintained.  Beaton 
V,  Wade,  4. 

86.  Evidence  to  Establish  an  Express  Trust  Cannot  Rest 
IN  Parol. —  Where  the  testimony  shows  that  no  agreement  ever  ex- 
isted for  a  reconveyance  or  restoration  to  the  grantor  in  a  deed 
absolute,  of  the  land  itself,  and  the  conditions  of  the  agreement 
sworn  to  by  the  witnesses  being  those  essential  to  the  creation  of 
an  express  trust  in  the  realty  conveyed,  the  action  must  fail,  since 
a  trust  of  that  character  cannot  rest  in  parol.  Armor  v,  Spalding^ 
802. 

87.  A  Deed  Absolute  May  Be  Shown  to  Be  a  Mortgage.- 
A  deed  absolute  in  form  may  be  shown  by  clear  and  unequivocal 
parol  proofs  to  be  in  effect  a  mortgage.  lb, ;  McClure  v.  Smith, 
297. 

88.  Material  Averments  in  Eleohon  Contest  Must  Be 
Proven. —  In  a  county  election  contest  the  statement  of  the  con- 
testor  that  he  is  "  an  elector  of  the  county "  is  a  material  aver- 
ment, and  if  denied  by  the  answer  must  be  proven  or  the  contest 
will  fail.    The  fact  that  other  competent  evidence  is  refused  does 
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not  excuse  tlie  contestor  from  proving  such  averment.   Clanton  v, 
Eyan,  419. 

89.  Evidence  of  Postino  Notices.—  In  a  proceeding  requiring 
notices  to  be  posted  in  three  of  the  most  public  places  in  the  pre- 
cinct, evidence  showiDg  that  one  of  such  notices  was  posted  on  the 
front  door  of  the  court-house,  one  on  the  side  of  the  stairs  leading 
to  the  justice's  office,  and  one  on  a  certain  corral  fence,  and  that 
'*  these  places  were  then  regarded,  and  would  now  be,  three  about 
as  public  places  as  could  be  found  in  the  precinct,"  shows  a  com- 
pliance with  the  statute  as  against  a  collateral  attack  upon  the  pro- 
ceedings.    Contvay  v.  John,  '60. 

40.  Action  fob  Damages  for  Causing  Death  of  Husband  — 
Plea  of  Accord  and  Satisfaction.— In  a  suit  by  a  widow  for 
damages  for  causing  the  death  of  her  husband,  defendant,  having 
pleadi'd  accord  and  satisfaction,  produced  a  paper  signed  by  the  par- 
ties, which,  after  reciting  that  defendant  had  bought  certain  horses 
and  mules  of  plaintiff,  surrendered  certain  notes  of  her  deceased 
husband,  and  paid  her  certain  moneys,  states  that  these  are  "  in  full 
demands  of  every  name  and  nature  whatsoever  from  one  party 
to  the  other."  Plaintiff  testified  that  at  the  time  of  signing  the 
paper  she  knew  she  had  a  claim  on  account  of  the  death  oi  her 
husband,  and  intended  to  bring  suit  upon  it,  but  did  not  mention  it 
then  because  she  did  not  want  to.  The  court  properly  directed  a 
verdict  for  the  defendant.     Quldager  v,  Rockivell,  459. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS: 

1.  Bill  of  Exceptions  to  Be  Authenticated  by  the  Judgb 
Who  Tries  the  Cause. —  When  one  district  judge  tries  a  cause 
for  another,  the  judge  actually  presiding  is  the  one  to  authenticate 
the  bill  of  exceptions  as  to  any  and  all  rulings  excepted  to  before 
him  on  the  trial.    Empire  L.  A  C.  Co,  v,  Engley,  289. 

2.  Trial  by  Court  — Motion  for  New  Trial  — Bill  of  Ex- 
CEFTIONS. —  Where  a  trial  is  had  to  the  court  and  its  findings 
announced,  an  undetermined  motion  for  a  new  trial  operates  to  re- 
serve the  case  and  continue  the  jurisdiction  beyond  the  term  for 
the  purpose  of  disposing  of  the  motion  and  settling  a  bill  of  excep- 
tions.   Stocking  v.  Morey,  317. 

3.  Bill  of  Exceptions  —  Stipulations  of  Counsel  Not  Equiv- 
alent 'Ihereto. — The  supreme  court  cannot  review  the  evidence 
unless  the  same  Is  incorporated  into  the  record.  The  stipulation  of 
counsel  that  the  testimony  as  takon  by  the  court  stenographer  shall 
be  the  record  in  the  case  does  not  supply  ths  place  of  a  bill  of  ex- 
ceptions duly  authenticated  and  certified.  McKenzie  v,  Ballard^ 
42tf. 

EXECUTION: 

1.  Possession  of  Mortq aged  Chattels  Must  Be  Taken  on  De- 
fault.—After  default  in  payment  of  a  debt  secured  by  a  chattel 
mortgage  the  mortgagee  must  take  actual  possession  of  the  mort- 
gaged property  or  it  will  be  subject  to  levy  and  sale  at  the  suits  of 
creditors  of  the  mortgagor,  and  to  the  rights  of  subsequent  pur- 
chasers in  good  faith.  A  concurrent  or  joint  possession  by  the 
mortgagor  and  mortgagee  is  not  sufficient.  Atchison  v,  Orahanif. 
217. 

2.  Sale  of  Chose  in  Action  on  Execution.—  By  statute  the 
mortgagor's  interest  in  land  is  made  subject  to  execution  sale.  And 
the  mortgagee,  as  well  as  a  stranger,  may  subject  this  interest  to 
the  i>ayment  of  au  independent  debt.    Seaman  v.  Hasp,  536. 
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EXECUTORS  AND  ADMINISTRATORS: 

1.  Actions  Against  Estatb  of  Decbasbd  Pbsson  —  Pabtnsb- 
SHIP  Assets  to  Be  First  Ezhaustiw.—  Ad  action  for  a  firm 
debt  cannot  be  maintained  against  the  estate  of  a  deceased  peison, 
in  the  absence  of  proof  of  a  final  settlement  between  the  surviv- 
ing partner  and  the  estate,  and  that  the  partnership  assets  are 
insufficient  to  pay  the  debt.    Beaton  v.  Waae,  4. 

2.  Wilm—The  First  Place  of  Probate  is  the  Tbstatob*8 
Last  Domicile  —  Presumption  CoNCERNiNa— How  the  Probatb 
AND  Record  Mat  Be  Questioned.—  A  will  should  be  first  admitted 
to  probate  In  the  jurisiliction  of  the  testator's  last  domicile;  but  in 
admitting  a  will  to  probate  the  court  must  be  presumed  prima 
facie  to  base  its  adjudication  respecting  the  last  domicile  upon  suf- 
ficient evidence,  and.  under  such  circumstances,  the  probate  and 
record  thereof  can  only  be  questioned  by  some  appellate  or  direct 
proceeding.     Corrigan  v,  Jones,  811. 

8.  Letters  Testamentary  or  of  Administration  Have  No 
Extraterritorial  Force.—  The  general  rule  is  that  letters  testa- 
mentary or  of  administration  have  no  extraterritorial  force.  When 
such  lettera  have  been  duly  granted  in  the  jurisdiction  of  deceased's 
last  domicile,  the^  are  the  principal  letters  of  authority,  and  those 
granted  in  other  jurisdictions  are  ancillary.    lb, 

4.  How  A  Will  May  Be  Probated  Which  Was  First  Ad- 
mitted TO  Probate  in  a  Foreign  State  —  Letters  Testament- 
ary May  Issue  Thereon.—  A  will  admitted  to  probate  in  the 
court  of  another  state  having  jurisdiction  of  such  matters  is,  on 
the  presentation  of  the  duly  certified  record  thereof,  entitled  to  be 
admitted  to  probate  and  record  in  this  state,  and  letters  testa- 
mentary or  of  administration  may  issue  thereon  as  in  other  cases. 
The  probate  and  record,  under  such  circumstances,  would  seem  to 
be  mandatory ;  but  the  court  is  invested  with  discretion  in  the 
matter  of  issuing  letters,  but  the  discretion  is  not  arbitrary.  It 
must  t>e  sound  and  reasonable, —  such  as  will  secure  the  adminis- 
tration of  the  estate  according  to  the  will  of  the  deceased,  as  w^ 
as  with  due  regard  to  local  creditors.    /&. 

EXEMPTION: 

1.  Waiver  of  Exemption  Rights.— Where  the  debtor  was  out 
of  the  state  at  the  time  of  the  levy,  a  letter  to  his  creditor  asking 
for  a  postponement  of  the  case  until  he  could  "come  down,  and 
fix  up  everything  satisfactory,"  but  making  no  claim  of  exemp- 
tion, was  not  a  waiver  of  his  exemption  rights.  Harrington  v. 
Smith,  870. 

2.  Attachment  and  Sale  of  Exempt  Personal  Property.— 
When  a  debtor  has  property  of  any  kind  in  excess  of  the  quantity 
covered  by  the  exemption  statute,  it  is  his  duty  to  interpose  his 
claim  of  exemption  prior  to  the  sale,  if  he  has  notice  of  the  levy 
and  is  in  position  to  do  so;  but  when  he  has  only  the  amount,  kinds 
and  value  of  property  covered  by  the  statute,  a  levy  upon  and  sale 
thereof  is  absolutely  illegal,  unless  the  exemption  be  waived.  In 
such  case  it  is  the  duty  of  the  officer  to  set  aside  the  exempt  prop- 
erty,   lb. 

8.  The  Statute  Applies  to  Merchants  and  Shop-keepers.— 
Section  82,  chapter  GC,  of  the  General  Statutes,  which  exempts 
from  levy  and  sale  on  execution  or  attachment  the  tools,  im^e- 
ments,  working  animals,  books  and  stock  in  trade,  not  exceed- 
ing $800  in  value,  of  any  mechanic,  miner  or  other  person  not 
being  the  head  of  a  family,  used  and  kept  for  the  purpose  of  car- 
rying on  his  trade  and  business,  covers  and  includes  the  stock  in 
trade  of  a  merchant  or  shop-keeper  kept  for  the  purpose  of  i 
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to  the  extent  specified  in  the  statute,  the  same  as  the  property  of 
other  persons.    Martin  v.  Bond,  466. 

FORMS:  See  PLEADING,  14. 

FRAUD: 

1.  Fraudulent  AssiaxMENT  op  Promissort  Note.—  The  as- 
signee of  a  promissory  note  who  pays  no  consideration  therefor 
and  participates  in  the  fraudulent  intent  of  his  assignor  is  not  en- 
titled to  the  immunity  of  bona  fide  assignees  for  value,  before  due, 
of  commercial  paper.     Hamill  v.  First  Nat  Bank,  1. 

2.  Possession  of  Mortoagbd  Chattels  After  Default.— 
Suffering  mortgaged  property  to  remain  in  the  possession  of  the 
mortgagor  after  a  default  in  payment  is  a  fraud  per  se  and  renders 
the  mortgage  void  as  to  creditors  both  under  the  chattel-mortgage 
act  and  the  statute  of  frauds.    Atchison  v.  Oraham,  217. 

8.  Statute  OF  Frauds— Express  Trusts  in  Realty  Must  Be 
IN  Writing  —  A  Deed  Absolute  May  Be  Shown  to  Be  a  Mort- 
gage—Acknowledgment.— While  it  is  essential  to  the  creation 
of  an  express  trust,  in  view  of  the  statute  of  frauds,  that  it  be  in 
writing,  yet  a  deed  of  realty  absolute  in  form  may  be  shown  by 
clear  and  unequivocal  parol  proofs  to  be  in  effect  a  mortgage.  An 
unacknowledged  deed  may  be  effectual  in  passing  title  to  realty. 
Armor  v,  Spalding,  302, 

4.  Verbal  Promise  to  Answer  for  Debt  of  Another  — 
Statute  of  Frauds. —  A  special  promise  to  auswer  for  the  debt 
of  another,  not  in  writing,  is  void  under  the  statute  of  frauds. 
Cross  V,  Kistler,  571. 

6.  Contract  for  Sale  of  Chattels  to  Be  Subsequently  De- 
livered Not  a  Fraudulent  Conveyance.- A  contract  under 
which  a  firm  of  merchants  are  to  furnish  supplies  and  moneys  to 
the  owners  uf  a  mine,  and  in  return  to  receive  ore  as  mined,  is  not 
a  present  absolute  sale  of  the  ore,  though  it  contains  the  words 
**  sells,  assigns  and  transfers;"  and  it  is  therefore  not  within  the 
provisions  of  the  General  Statutes  of  Colorado,  chapter  48,  sec- 
tion 14,  declaring  that  every  sale  of  chattels,  unless  accompanied 
by  an  immediate  delivery  and  a  continued  change  of  possession, 
shall  be  conclusively  presumed  fraudulent  as  against  creditors  of 
the  ven'lor.    Finding  v,  Hartman,  596. 

GARNISHMENT: 

1.  Garnishment  —  Leoal  Status  of  Garnishee.—  Under  no  cir- 
cumstances shall  a  garnishee,  by  the  operation  of  the  proceedings 
against  him,  be  placed  in  any  worse  condition  than  he  would  be 
in  if  the  defendant's  claim  against  him  were  enforced  by  the  de- 
fendant himself.    Sauer  v.  Town  of  Nevadaville,  54. 

2.  Municipal  Corporation  as  Garnishee  — What  May  Be 
Shown  in  Discharge  of  Liability. —  When  an  incorporated  town 
is  summoned  as  garnishee  on  account  of  salary  due  one  of  its  offi- 
cers, the  town  may  show  in  discharge  of  its  liability  that  the  officer 
is  a  collector  of  its  taxes,  and,  as  such,  has  received  money  of  the 
town,  which  he  insists  upon  retaining,  equal  to  the  amount  of 
salary  due  him.  It  is  not  to  be  inferred,  however,  that  the  officer 
has  a  right  to  insist  upon  retaining  money  under  such  circum- 
stances ;  for  the  right  of  election  to  treat  money  in  the  hands  of  a 
receiver  of  the  public  revenue  as  a  simple  contract  debt  or  as  a 
trust  fund  is  with  the  municipality,  and  not  with  the  collecting 
officer.    lb, 

3.  Bona  Fide  Purchasers  Not  Liable  to  Garnishment  After 
Payment  of  Purchase  Money.—  The  right  of  a  creditor  to  gar- 
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oish  property,  effects,  etc.,  of  a  debtor,  in  the  possession  and  charge, 
or  under  the  control,  of  a  third  person,  anaer  Gteneral  Statutes, 
section  1554,  does  not  apply  as  against  purchasers,  without  fraud, 
of  the  property  of  an  insolvent  partnersliip,  who  have  paid  the 
purchase  money.    Sickman  v,  Aoernathy,  174. 

4.  Assignment  of  Claim  Against  a  County  —  Garnishment.— 
Where  an  individual  who  is  working  for  a  county,  under  a  con- 
tract, gives  to  the  county  clerk  thereof  an  order  to  deliver  all 
warrants  issued  by  the  county  commissioners  to  him  to  one  J.,  as 
collateral  security  for  a  note  attached  to  the  order,  the  acceptance 
of  such  order  by  the  written  indorsement  thereon  of  the  county 
clerk  perfects  the  assignment,  and  places  the  assignor's  claim 
against  the  county  beyond  the  reach  of  garnishment.  jLeiois  v» 
Commiasionera,  871. 

GOODS  AND  CHATTELS:  See  PERSONAL  PROPERTY. 

HABEAS  CORPUS:  See  CRIMINAL  LAW,  2,  8. 

mOHWAYS:  See  STREETS  AND  HIGHWAYa 

INSOLVENT  DEBTORS:  See  SALES,  1,  3. 

INSURANCE: 

1.  Contracts  of  Insurance  —  Equitable  Relief  Against 
Fraudulent  Practices  —  Construction  of  Words  and  Phrases. 
Contracts  of  insurance*  like  other  contracts,  are  to  be  interpreted 
according  to  the  language  employed  by  the  parties.  State  Ins.  Co. 
V.  Horner,  391. 

2.  But  courts  of  equity  will  relieve  against  such  contracts  where 
fraud  or  deception  supervenes,  and  substantial  ambiguity  therein 
may  be  explained  as  in  other  cases.    26. 

8.  The  meaning  of  the  phrase  '*  writing  the  risk/*  and  the  items 
covered  by  the  expression  "  the  expenses  of  writing  the  risk,''  used 
in  a  policy  of  insurance,  may  be  shown  by  oral  evidence;  the  jury 
may  determine  what  is  meant  by  and  included  within  each  of  these 
expressions ;  but  that  body  may  not  pass  upon  the  question  whether 
one  embraces  the  other.    lb, 

4.  While  courts  have  no  power  to  change  or  modify  by  construc- 
tion the  expression,  *'  the  expenses  of  writing  the  risk,"  when  thus 
used,  they  should  require  that  such  expenses  be  reasonable.     lb, 

5.  Doubtful  provisions  of  insurance  policies  are  to  be  construed 
most  favorably  to  the  assured.    lb, 

6.  In  a  provision  in  a  policy  that  the  ''  insurance  may  be  termi- 
nated, at  the  request  of  the  insured,  by  repaying  the  company  the 
customary  short  rates  from  the  date  of  this  policy,  together  with 
the  expenses  of  writing  the  risk,"  the  "  customary  short  rates"  do 
not  include  "  the  expenses  of  writing  the  risk."    lb, 

7.  In  such  a  policy  '*  the  expenses  of  writing  the  risk  "  includes 
the  commission  paid  by  the  company  to  its  agent.     lb. 

8.  Action  on  Fire  Insurance  Policy— Thb  Insured  Not  Prej- 
udiced BY  False  Answers  in  His  Application  Made  by  an 
Agent  of  the  Insurance  Co2«pany  Without  His  Knowledob.— 
A  fire  insurance  policy  indorsed  with  a  copy  of  an  application  pur- 
porting to  have  been  signed  by  the  insured,  and  referring  to  it  as 
made  by  him,  is  not  avoided  by  untrue  answers,  which  he  did  not 
give,  contained  in  the  application,  written  by  an  agent  with  power 
to  solicit  insurance,  receive  premiums  and  deliver  policies,  and  by 
him  signed  in  the  name,  but  without  the  knowledge  or  oonaent,  of 
the  insured.    State  Ins.  Co.  v.  Taylor,  499. 
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9.  The  Rules  GovERNiNa  Principal  and  Agent  Applicable  in 
THE  Construction  op  Insurance  Contracts.—  Contracts  of  insur- 
ance are  to  be  considered  and  construed  by  the  same  rules  of  law  and 
of  interpretation  as  other  contracts,  in  order  to  carry  out  the  inten- 
tion of  both  parties.  Consequently  the  employment  by  an  insur- 
ance company  of  an  agent  to  solicit,  receive  and  forward  to  the 
company  applications  for  insurance,  to  receive  and  forward  poli- 
cies, and  to  collect  the  premiums,  makes  him  the  agent  of  the 
company  for  the  performance  of  these  duties;  and  any  misstate- 
ments, errors  or  omissions  resulting  from  his  fraud,  neglect  or 
carelessness  are  chargeable  to  the  insurer,  and  not  to  the  insured. 
lb, 

10.  Defense  to  Action  on  Poucy,  Alleging  Violations  op  Its 
Provisions  by  the  Insured  —  Facts  and  Circumstances  May  Be 
Shown  in  Rebuttal.—  The  claim  that  the  policy  has  been  avoided 
by  a  violation  of  tlie  provision  thereof  that  the  house  insured  is 
occupied  by  the  owner  as  a  private  residence,  whereas  it  was  oo 
cupied  as  an  inn  or  boarding-house,  is  not  available  as  a  defense 
where  it  appears  that  the  character  of  the  house  in  this  particular 
was  not  changed  after  the  insurance  was  effected ;  that  the  com- 
pany's agent  was  informed  at  the  time  of  making  the  contract 
that  persons  were  entertained  at  the  house,  more  or  less,  and  some 
boarders  kept  at  times,  owing  to  a  want  of  other  places  of  enter- 
tainment, and  that  this  use  of  the  property  in  no  way  contributed 
to  the  loss.    lb. 

11.  Construction  op  a  Provision  op  the  Policy  Against  In- 
greasing  the  Hazard. —  A  provision  of  the  policy,  that  it  shall  be 
void  if  the  hazard  is  increased  without  the  consent  of  the  company 
in  writing,  applies  only  to  the  premises  of  the  insured  and  property 
under  his  controL  The  language  cannot  be  extended  to  property 
not  under  his  control,  nor  to  the  acts  of  contiguous  owners.  80, 
likewise,  the  statement  made  at  the  time  of  the  application  for  in- 
surance, that  a  contiguous  building,  not  owned  or  controlled  by 
the  applicant,  was  vacant,  is  to  be  regarded  as  a  statement  of  its 
condition  at  that  time,  not  as  a  guaranty  that  it  would  remain  in 
that  condition.    lb, 

12.  Measure  of  Damages  —  Rule  por  Ascertaining  the 
Value  of  an  Insured  Building  Which  Has  Been  Destroyed 
BY  Fire. —  In  a  sui^  on  an  insurance  policy  on  a  house  destroyed 
by  Are,  the  measure  of  damages  is  the  value  at  the  timu  of  the  loss ; 
and,  to  arrive  at  that,  the  original  cost,  the  cost  of  a  like  building 
at  the  time  of  the  trial,  and  the  difference  in  value  between  the 
house  burned  and  a  new  one,  by  reason  of  age  and  use,  are  aU 
proper  subjects  of  inquiry.    lb. 

13.  Power  op  Municipal  Corporations  to  License.—  The  au- 
thority of  municipal  corporations  to  grant  licenses  for  occupations 
carried  on  within  their  limits  exists  by  force  of  the  statute  alone, 
and  they  cannot  legally  exact  license  fees  from  those  engaged  in 
business  pursuits  not  included  or  covered  by  the  statute.  Bern- 
heimer  v.  City  of  Leadville,  518. 

14.  An  Insurance  Agent  is  Not  an  Insurance  Broker.—  An  in- 
surance agent  employed  by  one  company  to  represent  it  in  soliciting 
applications  for  insurance,  with  authority  to  write  and  issue  policies, 
is  not  an  insurance  broker,  nor  subject  to  a  city  ordinance  requir- 
ing insurance  brokers  to  pay  a  license  fee.    lb. 

IRRIGATION: 

1.  Irrigating  Ditches  —  Ineffectual  Order  to  Build 
"  Sluices  "  on  Dissolving  Injunction  Against  the  CoNSTRuanoii 
OF  a  Ditch. —  A  plaintiff  had  obtained  an  injunction  restraining 
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defendant  from  constructing  an  irrigating  ditch  throagh  the  land  of 
the  former.  On  fioal  hearing  the  injunction  was  dissolved  and 
the  cause  dismissed.  There  was  nothing  in  the  pleadings  about 
sluices.  Held,  that  an  order  of  court  requiring  defendant  to  build 
sluices  for  irrigating  water  wherever  necessary  was  ineffectual  for 
any  purpose  on  account  of  its  uncertainty.  McKenzie  v,  Bailardf 
426. 

2.  Damage  bt  Escapinq  Water  from  iRRiOATiNa  Ditch  — 
Statutory  Liability  op  Ditch  OwNERa— Where  owners  of  an 
irrigating  ditch  recklessly  attempted  to  convey  a  volume  of  water 
through  It  far  beyond  the  reasonable  capacity  of  the  ditch  to  safely 
carry,  and  in  so  doing  knowingly  caused  the  ditch  to  overflow  its 
banks,  thereby  flooding  the  land  of  an  adjacent  proprietor,  and  de- 
stroying his  fruit  trees  and  vines  growing  thereoo,  they  becaoEie 
liable  to  respond  in  damages  under  General  Statutes,  sections  812, 
1728,  1733.    Qreeley  Irrigating  Co,  r.  House,  549. 

JOINT  TENANTS  AND  TENANTS  IN  COMMON: 

1.  Necessary  Parties  in  Partition.— In  proceeding  under  the 
statute  for  partition  it  is  only  necessary,  at  least  in  the  first  in- 
stance, to  make  those  interested  in  the  property  as  joint  tenants, 
tenants  in  common  or  coparcenary  parties  to  the  action.  An  an- 
swer which  avers  that  a  lease  had  been  granted  *'  prior  to  the  com- 
mencement of  the  suit,"  and  that  the  lessees  "have  been  in  pos- 
session," etc.,  without  disclosing  the  terms,  duration  or  continued 
existence  of  the  lease,  is  insufiicient  to  require  the  supposed  les- 
sees to  be  made  parties.    Jordan  v.  McNulty,  280. 

2.  Consent  of  Co-tenants  Necessary  to  Improvement  of  the 
Joint  Property  at  Expense  OFALU^The  law  does  not  invest 
one  tenant  in  common  with  authority  to  improve  or  develop  real 
property  at  the  expense  of  his  co-tenants,  without  their  authority  or 
consent.    Rico  R,  A  M,  Co.  v,  Mv^grave,  79. 

JUDGES:  See  COURTS. 

JUDGMENTS  AND  DECREES: 

1.  Void  and  Voidable  Judgments.—  As  a  rule,  a  judgment  of 
a  court  of  general  jurisdiction  is  void  in  no  case  except  when  it 
appears  from  the  record  itself  that  the  court,  in  pronouncing  it, 
acted  without  jurisdiction.  Great  West,  M,  Co,  v.  W.  of  A,  H. 
Co.  90. 

2.  Jurisdiction  —  How  a  Judgmemt  May  Be  Impeached.—  A 
judgment  rendered  without  maintaining  jurisdiction  of  the  person 
may  be  impeached  by  a  proceeding  in  equity,  or  by  answer  to  an 
action  wherein  equitable  defenses  are  allowable.  WiUon  v.  HaW' 
thome,  530. 

8.  Under  Code  Practice  a  Joint  Equitable  Defense  May  Bb 
Sufficient  as  to  One  Defendant  Though  Insufficient  as  to 
Others.-  The  rigid  rule  in  common-law  actions  that  a  joint  plea 
insufiicient  as  to  one  defendant  is  insufficient  as  to  all  is  not  appli- 
cable to  an  equitable  defense,  under  the  Colorado  Code  of  Proced- 
ure. Qucare,  whether  a  judgment  rendered  against  several  parties 
may  be  maintained  against  those  over  whom  jurisdiction  was  reg- 
ularly obtained,  when  set  aside  as  to  others  for  want  of  jurisdic- 
tion,   lb. 

4.  Ineffectual  Order  to  Build  "  Sluices  "  on  Dissolyino 
Injunction  Against  the  Construction  of  a  Ditch.- A  plaint- 
iff had  obtained  an  injunction  restraining  defendant  from  con- 
structing an  irrigating  ditch  through  the  land  of  the  former.  On 
final  hearing  the  injunction  was  dissolved  and  the  cause  dismissed. 
There  was  nothing  in  the  pleadings  about  sluices.    Hdd,  that  an 
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order  of  court  requiring  defendant  to  build  sluices  for  irrigating 
water  wherever  necessary  was  ineffectual  for  any  purpose  on  ac- 
count of  its  uncertainty.     McKenzie  v.  Ballard,  436. 

5.  Personal  Judgment  in  Mechanic's  Lien  Proceeding,— 
Under  the  act  of  18^3  a  personal  judgment  may  be  rendered  for 
the  amount  found  due,  in  a  mechanic's  lien  proceeding,  though  the 
right  to  a  lien  be  not  sustained.  Cannon  and  Bounce  v.  WUU 
iama,  21. 

6.  Appeal— Objections  Not  Raised  Below.— When  there  is 
sufficient  legal  evidence  to  support  the  judgment  it  cannot  be 
disturbed  upon  appeal  because  jomt  and  several  demands  were  im- 
properly commingled  at  the  trial,  no  objection  for  this  reason  hav- 
ing been  interposed.    Aj^rea  et  cu,  v.  Shields,  475. 

JUDICIAL  SALE:  See  SALES,  4. 

JURISDICTION: 

1.  Exercise  of  Original  Jurisdiction  bt  Suprbmib  Court.-  It 
is  the  settled  practice  of  the  supreme  court  not  to  exercise  its  orig- 
inal jurisdiction  except  in  cases  publici  jurist  or  in  cases  where  it 
is  shown  that  a  refusal  to  take  jurisdiction  would  practically 
amount  to  a  denial  of  justice.    In  re  Rogers,  18. 

2.  Writs  of  Certiorari  Lie  from  District  to  County 
Courts. —  Compared  with  the  district  courts*  the  county  courts 
are,  in  point  of  jurisdiction,  inferior  to,  and  their  judgments  are 
subject  to  review  by  writs  of  certiorari  from,  the  district  courts,  as 
provided  by  chapter  28  of  the  Civil  Code.     76. 

8.  Jurisdiction  op  Coun**  Courts  in  Election  Contests.— 
The  statements  required  by  the  .statute  are  necessary  to  give  the 
courts  jurisdiction,  and  where  no  effort  is  made  by  the  contestor 
to  comply  with  the  requirements  of  the  act  in  this  regard,  and  a 
plea  to  the  jurisdiction  of  the  court  is  interposed  by  the  contestee, 
setting  up  said  defect,  the  court  is  without  jurisdiction  to  proceed 
with  the  trial  upon  the  merits.  The  statute  furnishes  a  complete 
system  of  procedure,  and  before  the  contestor  can  legally  invoke 
tne  jurisdiction  of  the  court  he  must  state  the  facts  required  to 
bring  his  case  within  the  purview  of  the  statute.  Schwarz  v. 
County  Court,  44. 

4.  Appeal  from  Police  Magistrate  to  District  Court.—  Oiig- 
inally  the  charter  of  defendant  provided  for  the  election  of  **  one 
justice  of  the  peace  to  be  denominated  *  police  judge/  for  the  city 
of  Central."  By  subsequent  amendment  the  language  was  so 
changed  as  simply  to  require  the  election  of  **one  police  judge." 
The  city  charter  further  contained  the  following  provision:  ••  Ap- 
peals shall  be  allowed  from  decisions  in  all  cases  arising  under  the 
provisions  of  this  act,  or  any  ordinance  passed  in  pursuance  thereto, 
to  the  district  court;  and  every  such  appeal  shall  be  granted  in  the 
same  manner,  and  with  like  effect,  as  appeals  are  taken  from  and 
granted  by  justices  of  the  peace  under  the  laws  of  this  territory." 
Afterwards  the  course  of  appeal  from  justices  of  the  peace  to  the 
district  court  was  changed  to  the  county  court.  Held,  notwith- 
standing, that  an  appeal  would  lie  from  the  police  judge  to  the 
district  court,    Huer  v.  City  of  Central,  71. 

6.  Error  to  Dismiss  the  ••  Cause"  when  Pending  on  Appeal. 
On  such  an  appeal,  irrespective  of  the  question  of  jurisdiction,  the 
district  court  was  not  authorized  to  dismiss  the  cause,     lb. 

6.  Void  and  Voidable  Judgments.  —  As  a  rule  a  judgment  of  a 
court  of  general  jurisdiction  is  void  in  no  case  except  when  it  ap- 
pears from  the  record  itself  that  the  court  in  pronouncing  it  acted 
without  jurisdiction.     Great  West.  M.  Co,  v.  W,  of  A,  M.  Co,  90. 
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7.  Contempt  op  Court  —  When  Negessabt  to  the  Jorisdio 
TiON  that  an  Affidavit  Be  Presented.—  Wheu  it  is  man  if  est 
from  the  course  of  the  proceeding  that  the  language  of  a  petition 
for  a  change  of  venue  on  the  ground  of  the  allegeil  prejudice  of 
the  presiding  judge  is  not  a  contempt  per  se,  but  only  a  construct- 
ive contempt,  if  any,  the  court  is  without  jurisdiction  to  order  a 
warrant  of  attachment  to  issue  against  tlie  offender  unless  an 
affidavit  be  presented  containing  a  statement  of  the  facts  constitut- 
ing the  contempt.  The  unsworn  report  of  a  committee  appointed 
by  the  court  to  inquire  into  the  matters  alleged,  itself  unsworn, 
does  not  perform  the  office  of  an  affidavit.    Thomas  v.  People,  254. 

8.  Judge's  Authority  Presumed.— When  a  district  judge 
holds  a  term  of  court  outside  his  own  district,  his  authority  so  to 
do,  and  to  try  the  causes  pending  in  such  court,  will  be  presumed 
unless  the  contrary  appears.   Empire  L.  <&  C.  Co.  v,  Englei/,  289. 

9.  Bill  of  Exceptions  to  Be  Authenticated  by  mk  Judge 
Who  Tries  the  Cause.— When  one  district  judge  tries  a  cause 
for  another,  the  judge  actually  presiding  is  the  proper  one  to  au- 
thenticate the  bill  of  exceptions  as  to  any  and  all  rulings  excepted 
to  before  him  on  the  trial     lb, 

10.  Trial  by  Court  — Motion  for  a  New  Trial— Bill  of 
Exceptions. —  Where  a  trial  is  had  to  the  court  and  its  tiudings 
announced,  an  undetermined  motion  for  a  new  trial  operates  to 
reserve  the  case  and  continue  the  jurisdiction  beyond  the  term  for 
the  purpose  of  disposing  of  the  motion  and  settling  a  bill  of  excep- 
tions.   Stocking  v.  Morey,  317.  ' 

11.  Jurisdiction— Impeaching  Judgment  for  Want  of.— A 
judgment  rendered  without  obiaiuing  jurisdiction  of  the  person 
may  be  impeached  by  a  proceeding  in  equity,  or  by  an  answer  to 
an  action  wherein  equitable  defenses  are  allovt^ed.  "Wilson  v,  Haw- 
thorne, 530. 

12.  Joining  in  Error  W^ill  Not  Always  Confer  Jurisdic- 
tion.—When  the  judgment  sought  to  be  appealed  from  is  not  ap- 
pealable, consent,  by  joining  in  error,  will  not  secure  the  appeal. 
Crane  v.  Farmer,  2y4. 

JURY:  See  PRACTICE  IN  CIVIL  ACTIONS,  10,  63,  64. 

JUSTICES  OF  THE  PEACE: 

1.  Attachments  Before  Justices  of  the  Peace.— Under  the 
act  of  1879,  in  relation  to  attachments  before  justices  of  the  peace, 
requiring  notices  in  certain  instances  to  be  posted  in  three  of  the 
most  public  places  within  the  firecinct,  evidence  showing  that  such 
notices  were  posted  in  three  certain  places,  and  that  '*  these  places 
were  then  regarded,  and  would  now  be,  three  about  as  public 
places  as  could  be  found  in  the  precinct,"  shows  a  sufticient 
compliance  with  the  statute,  as  against  a  collateral  attack  upon 
the  proceedings.     Conway  v.  John,  30. 

2.  Admission  in  Evidence  of  Record  of  Justice's  Court.—  The 
record  of  a  proceeding  in  a  justice's  court,  properly  authenticated 
and  proved,  is  admissible  in  evidence  in  justification  of  an  officer's 
official  acts  under  the  judgment.    Baur  v,  BeaU,  ^3. 

LACHES: 

1.  Forfeiture  of  Equities.— Courts  of  equity  will  only  grant 
relief  in  case  the  application  therefor  is  made  without  unreason- 
able delay.  The  strongest  equity  may  be  forfeited  by  laches,  or 
abandoned  by  acquiescence.  Great  West.  Min.  Co,  v.  W.  of  A^ 
Min,  Co,  90. 

2.  Fluctuating  Character  of  Property  to  Be  Considiebxd 
IN  Determining  Question  of  Laches.—  Where  the  subjeot-matter 
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of  controversy  is  the  right  to  unpatented  mining  property,  the  un- 
certain and  fluctuating  character  of  the  property  will  be  consid- 
ered in  determining  the  question  of  laches.     lb, 

3.  RiQHT  OF  Action  May  Be  Lost  Through  Laches.— If  i\ 
railroad  company  enter  without  right  on  the  land  of  a  citizen 
vested  with  the  exclusive  right  of  possession,  and  attempt  to  con- 
struct its  road-bed  over  the  same,  the  citizen  may  procure  its  ex- 
pulsion by  an  action  of  ejectment,  provided  he  does  not  acquiesce 
in  the  posisession  so  taken,  or,  by  affirmative  acts,  laches,  or  other 
conduct,  place  himself  and  the  railroad  company  in  such  a  position 
as  to  make  it  inequitable  for  him  to  insist  upon  a  restoration  of  the 
possession.  Conduct  of  the  character  mentioned  would  limit  his 
recovery  to  the  value  of  the  land  taken.  D.  <fc  S,  F,  Ry  Co,  v. 
School  District,  3:^7. 

4.  Equity  Cannot  Relieve  Aoainst  One's  Own  Laches.—  A 
bill  to  set  aside  a  conveyance  of  land  donated  will  not  lie  in  the 
absence  of  fraud  or  mistake.     Wier  v,  Johns,  493. 

LANDLORD  AND  TENANT: 

1.  A  Judgment  in  Favor  op  a  Landlord  for  Possession  No 
Bar  to  Heir  of  Tenant  in  Action  for  Same  Land.— A  judg- 
ment in  ejectment  by  a  landlord  against  his  tenant  for  breach  of 
the  conditions  of  the  lease  will  not  bar  a  subsequent  action  against 
the  landlord  by  an  heir  of  the  tenant  to  recover  the  land  on  the 
ground  that  a  patent  therefor  was  issued  to  the  tenant  during  his 
tenancy,  as  in  the  former  action  the  tenant  was  estopped  to  deny 
his  landlord's  title.     Arnold  v.  Woodward,  164. 

2.  The  Possession  of  the  Landlord  Recoonized  by  the  In- 
stitution of  Suit  by  the  Heir.— The  bringing  of  the  action  by 
the  heir  of  the  tenant  is  a  sufficient  recognition  that  the  relation  of 
landlord  and  tenant  had  been  terminated,  so  as  to  entitle  the  heir 
to  sue  for  possession  under  the  patent,  where  the  landlord  was,  and 
had  I  een  for  years,  in  possession  under  the  judgment  in  the  former 
action,     lb, 

8.  A  Valid  Lease  No  Defense  to  an  Action  by  a  Tenant 
Against  His  Landlord  Upon  a  Different  Cause  of  Action.— 
It  is  not  a  valid  defense  to  an  action  for  services,  and  for  moneys 
expended  for  use  of  the  defendant,  that  plaintiff  held  a  lease  of  a 
tract  of  land  from  defendant,  on  which  he  grazed  a  large  number 
of  animals  without  paying  anything  for  the  privilege,  when  the 
lease  itself  shows  that  it  was  given  in  consideration  that  the  lessee 
would  construct  and  maintain  fences  and  irrigating  ditches,  plant 
trees,  erect  certain  buildings,  pay  taxes  and  generally  keep  the  prem- 
ises in  good  repair.  The  lease  shows  ample  consideration  for  the 
use  of  the  land,  and,  in  the  absence  of  some  default  on  part  of  the 
lessee,  is  no  defense  to  an  action  upon  a  wholly  different  agree- 
ment.     Oilpin  v,  Adams,  512. 

LEGISLATURE  AND  LEGISLATION: 

1.  Constitutional  Law  —  Incorporation  of  City  by  Special 
(yHARTER  Before  the  Constitution.-—  Where,  before  the  adoption 
of  the  state  constitution,  a  city  was  incorporated  under  a  special 
charter,  and  no  abandonment  of  this  charter,  and  re-incorpora- 
tion under  the  general  laws  relating  to  towns  and  cities,  has  taken 
place,  the  original  charter,  and  amendments  thereto,  are  not  uncon- 
stitutional on  the  ground  of  special  or  local  legislation;  and,  unless 
inconsistent  with  the  constitution,  they  may  stand.  Huer  v.  City 
of  Central,  71. 
Vol.  XIV  — 41 
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2.  Construction  of  Miner's  Lien  Statute.— The  legislation  of 
this  state  upon  the  subject  of  mechanics'  and  miners'  liens  should 
receive  a  liberal  construction.     Rico  R.  <fc  M.  Co.  v,  Musgrave,  79. 

8.  Mandatory  Requirement  Concerning  Titles  op  Bili^. — 
The  constitutional  inhibition  against  the  passage  of  bills  containing 
matters  not  embraced  in  the  title  is  mandatory:  but  it  should  be 
liberally  construed,  so  as  to  avert  the  evils  against  which  it  is 
aimed,  and  at  the  same  time  avoid  unnecessarily  obstructing  legis- 
lation.   In  re  Breene,  401. 

4.  Object  of  Constitutional  Mandate,— The  primary  purpose 
of  this  constitutional  provision  is  to  avoid  surprise  and  fraud  upon 
the  legislators  and  people  in  the  enactment  of  laws ;  but  a  further 
important  end  is  attained  by  avoiding  surprise  to  those  over  whom 
the  laws  become  operative.     lb, 

5.  Limits  op  Legislative  Power  Respecting  Titles  op  Bills. 
The  general  assembly  may  within  reason  make  the  title  of  a  bill  as 
comprehensive  as  it  chooses;  but  when  it  elects  to  limit  the  title  to 
a  particular  subdivision  of  some  general  subject,  the  right  to  em- 
body in  the  bill  matters  pertaining  to  other  subdivisions  of  such 
subject  is  relinquished.     lb. 

LETTERS  TESTAMENTARY:  See  WILLS,  1-3. 

LIENS: 

1.  Mechanic's-Lien  Statutes  —  Construction  and  Require- 
ments.—  Mechanic*s-lien  statutes  in  this  state  being  equitable  in 
purpose  and  romodial  in  nature  are  to  receive  a  liberal  construc- 
tion by  the  courts.  But  there  must  be  a  substantial  compliance 
with  all  material  requirements  thereof.  Cannon  and  Bounce  v. 
Williams,  21. 

2.  Lien  Not  Destroyed  by  Harmless  Mistake  op  Claim- 
ant.—  Where  the  lien-claimant,  acting  in  good  faith,  by  mistake 
includes  an  item  for  which  he  is  not  entitled  to  a  lien,  such  mis- 
take does  not,  of  itself,  destroy  the  lien.     lb, 

3.  Abstract  of  Indebtfj>ness  an  Essential  Requirement. — 
Where  the  statute  requires  "  an  abstract  of  indebtedness  show- 
ing the  whole  amount  of  debt,  the  whole  amount  of  credit,  and 
the  balance  due  or  to  become  due,"  the  mere  statement  of  the  bal- 
ance due  is  not  a  compliance  therewith.     lb. 

4.  Errors,  When  to  Be  Overlooked.— When  there  has  been 
a  substantial  compliance  with  the  statute,  mistakes  that  do  nut 
tend  to  deceive  parties  interested  may  be  overlooked.     lb, 

5.  Personal  Judgment.—  Under  the  act  of  1883  a  personal  judg- 
ment may  bo  rendered  for  the  amount  found  due,  though  the 
right  to  a  lien  be  not  sustained.     lb. 

6.  Title  Bond  Designed  to  Operate  as  a  Lien.— A  title  bond 
designed  by  the  maker  to  operate  as  a  lien  upon  tlie  premises 
therein  described,  but  defective  as  to  statements,  may  be  reformed 
so  as  to  express  the  meaning  of  the  parties,  and  enforced  in  ac- 
cordance with  their  intention.     Smith  v,  Brutik,  75. 

7.  Miner's  Lien  —  Construction  of  Statute  —  A  Contract 
WITH  THE  Owner  op  the  Property  or  His  Agent  Essential. — 
The  statute  is  to  be  liberally  construed,  but  to  entitle  a  party  to  a 
lien  there  must  be  a  contract,  express  or  implied,  with  the  owner 
of  the  proi^erty,  or  his  duly  authorized  agent,  on  which  the  lien  is 
claimed.     Rico  R.  <&  M.  Co,  v.  Musgrave,  79. 

8.  Requisites  of  Filed  Statement  Claiming  Lien  —  May  In- 
clude fciEVERAL  Mi>:iXG  CLAIMS  —  DEFECTS  SUPPLIED  BY  PROOF. — 

The  Hied  statement  should  clearly  express  an  intention  to  hold 
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and  claim  a  lieD,  showing  the  sum  total  in  dollars  and  cents  which 
the  claimants  work  amounts  to,  stating  that  the  same  is  due  and 
un]5aid,  and  containing  a  complete  description  of  the  property  on 
which  the  lien  is  claimed.  If  the  statement  be  filed  against  several 
mining  claims,  it  need  not  state  that  they  are  owned,  claimed  or 
worked  by  the  same  person  or  persons,  so  as  to  be  deemed  one  mine, 
it  being  sufficient  if  such  necepsary  matters  are  established  by 
proof.     76. 

9.  Creditor's  Lien  Only  Exists  when  Property  is  in  Cus- 
TODiA  Leois. —  No  creditor's  lien  can  attach  to  the  partnership  as- 
sets of  an  insolvent  firm  until  they  have  been  brought  into  the 
custody  of  the  law  by  the  interposition  of  the  court.  Sickman  v. 
Abemathy,  174. 

10.  Conveyances  —  Deed  Absolute  to  Operate  as  a  Mort- 
gage.—  A  deed  absolute  in  form,  intended  to  operate  as  a  mort- 
gage, if  given  in  good  faith  to  secure  an  actual  indebtedness,  is 
not  constructively  fraudulent  as  to  the  grantor's  other  creditors. 
McClure  v.  Smith,  297. 

11.  Bona  Fide  Lien  Valid,  Though  in  Form  Fraudulent.—  This 
method  of  creating  an  incumbrance  is  a  conspicuous  badge  of 
fraud  as  to  existing  creditors,  but  the  honafldes  of  the  transaction 
may  be  shown  by  collateral  proofs.     lb. 

12.  Lien  of  Attachment  Not  Destroyed  by  Release  op  Prop- 
erty Upon  a  Forthcoming  Bond.—  Under  our  statute  the  lien  of 
an  attachment  is  not  destroyed  by  the  delivery  of  the  attached 
property  to  the  defendant  upon  the  execution  of  a  forthcoming 
bond.    Stevenson  v.  Palmer,  565. 

18.  Constructive  Notice  op  Mortgage  Lien.— The  recording  of 
a  mortgage,  regular  in  form  and  correctly  describing  the  property 
incumbered,  operates  as  constructive  notice  to  third  persons  of  the 
lien  created  thereby.    Seaman  v.  Hax,  536. 

LIMITATION  OF  ACTIONS: 

1.  Statute  of  Limitations  Superior  to  Courts  of  Equity.— 
The  statute  of  limitations  fixes  a  limit  beyond  which  the  courts 
cannot  extend  the  time,  but  within  this  limit  the  peculiar  doctrine 
of  courts  of  equity  will  prevail.  Great  West.  M.  Co,  v,  W,  of  A.  M. 
Co,  90. 

2.  The  Statute  is  Pleadable  to  Any  One  of  Several  Dis- 
tinct Causes  of  Action.— The  statute  of  limitations  may  be 
pleaded  to  each  or  all  of  the  several  items  joined  in  a  single  count 
of  a  complaint,  constituting  distinct  causes  of  action,  Oilpin  v, 
Adams,  512. 

LOCAL  OR  SPECIAL  LEGISLATION:  See   LEGISLATURE  AND 
LEGISLATION,  1. 

MANDAMUS: 

1.  When  Writ  op  Mandamus  Will  Lie  to  Subordinate 
Court,  and  Extent  of  its  Functions. —  The  writ  of  mandamus 
may  be  used  to  command  a  subordinate  court  to  proceed  to  judg- 
ment; but  when  the  act  to  be  done  is  of  a  judicial  or  discretionary 
character,  the  kind  of  order  or  judgment  to  be  rendered  cannot  be 
thus  controlled  or  directed.  The  writ  cannot  properly  usurp  the 
functions  of  a  writ  of  error,  or  take  the  place  of  an  appeal;  nor 
will  it  lie  against  a  subordinate  court  unless  it  be  clearly  shown 
that  such  court  has  refused  to  perform  some  manifest  duty.  Peo- 
ple ex  rel.  v,  Rncker,  396. 

2.  When  Two  or  More  District  Judges  May  Act  Together.— 
In  this  state  two  or  more  district  judges  cannot  lawfully  sit  and 
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act  together  as  a  district  court  except  as  they  sit  in  bank  for  the 
purposes  specified  in  the  act  of  April  2,  1887.    lb. 

MASTER  AND  SERVANT: 

Original  Contract  for  Wages  Provable  Against  a  Suc- 
cessor OF  Employer.—  Where  a  man  in  trade  hired  an  assistant 
at  a  stipulated  per  diem,  and  afterwards,  as  agent  of  his  wife,  who 
succeeded  to  the  property  and  business,  continued  to  allow  and 
pay  him  at  the  same  rate  for  his  services,  in  an  action  by  the  em- 
ployee for  a  balance  remaining  due  at  the  time  the  wife  assumed 
personal  supervisioD,  and  refused  to  allow  him  the  rate  so  agreed 
upon,  the  plaintiff  may  prove  the  original  contract  of  hiring. 
McQuown  V.  Cavanaugh,  188. 

MEASURE  OF  DAMAGES:  See  DAMAGES,  1,  8. 

MECHANIC'S  AND  MINER'S  LIEN:  See  LIENS,  1-4,  7,  8. 

MERGER: 

CLAIMS    AND    UNADJUSTED    EQUITIES    OF    CONTENDING    PARTIES 

Merged  in  a  Purchase. —  Where  claims,  coun tier-claims  and  un- 
adjusted equities  exist  or  are  asserted  by  two  parties,  one  against 
the  other,  and  pending  the  contention  both  parties  by  separate  in- 
struments convey  and  assign  to  a  third  person  all  their  rights  of 
property  and  claims  of  every  nature  pertaining  to  the  subject- 
matters  in  dispute,  all  titles  and  claims  of  the  parties  are  thereby 
merged  in  the  purchaser.     O'Reilly  v.  Bums,  7. 

MINES  AND  MINING: 

1.  The  Fluctuating  Character  of  Property  to  Be  Consid- 
ered IN  Determining  Question  of  Laches.—  The  uncertain  and 
fluctuating  character  of  unpatented  mining  claims  will  be  consid* 
ei  ed  in  determining  the  question  of  laches.  .  Oreat  West  M,  Co.  v. 
W.  of  A.  M.  Co.  90. 

2.  Negugence  op  Mining  Company  —  Right  of  Employee  to 
Recover  Damages  for  Injuries  Occasioned  Thereby.  —  Where 
deep  mining  is  prosecuted  by  a  company  through  an  incline,  ex- 
tending from  the  surface  several  hundred  feet  into  the  earth,  by 
means  of  cars  run  upon  iron  rails  laid  therein,  and  it  is  an  estab* 
lislied  rule  of  the  company  that  a  signal  called  a  **  tally'*  shall  be 
sounded  at  a  certain  hour  in  the  evening,  when  the  cars  should 
cease  running  and  the  miners  have  the  right  of  way  of  the  incline 
for  seven  minutes  to  reach  the  surface,  it  is  negligence  on  the  part 
of  the  company  to  permit  a  car  to  go  down  the  incline  after  the 
signal  is  sounded,  and  a  miner  injured  thereby  is  entitled  to  re- 
cover damages.    Mining  Co.  v,  McDonald^  191. 

8.  Estoppel  by  Conduct.—  Defendant,  through  its  negligence, 
having  put  plaintiff  in  a  position  of  danger,  could  not  complain  that 
he  did  not  exercise  cool  presence  of  mind  in  his  endeavor  to  escape 
therefrom.    lb. 

4.  Mining  Copartnership — Statute  of  Frauds  Not  Involved 
in  Action  for  Settlement  of  Accounts  and  Distribution  of 
Assets. — When  the  business  of  a  partnership,  organized  to  lease 
and  operate  a  mine  during  a  limited  period  for  the  sole  purpose  of 
making  a  profit  through  the  extracting  and  marketing  of  ores 
therefrom,  has  been  terminated  in  a  suit  brought  by  one  of  the 
'  partners  to  settle  the  partnership  accounts  and  distribute  the  part- 
nership profits  and  other  assets,  no  interest  in  realty  is  involved. 
In  such  case  the  right  to  a  settlement  and  distribution  in  no  way 
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depends  upon  the  legal  status  of  realty  under  the  statute  of  frauds. 
MeagJier  v.  Reed,  335. 

5.    PUBCHAirE    AND    SaLE    OP    ORES  AS  MINED  VESTS    TiTLE    ON 

Deliveet. —  Under  a  contract  with  the  owners  of  a  mine  to  fur- 
nish them  supplies  and  money,  and  in  return  to  receive  the  ore  as 
it  is  mined,  the  title  to  the  ore  vests  in  the  purchaser  on  delivery 
thereof,  and  a  creditor  of  the  mine-owners  thereafter  attaching  the 
ores  delivered  takes  nothing  by  his  levy.  Finding  v.  Hart  man, 
696. 

MISTAKE  (see.  also.  AMENDMENT): 

1.  Correction  of  Clerical  Errors. —  A  mere  clerical  mistake 
in  preparing  a  tax  deed  may  be  corrected.    Smith  v,  Oriffln,  429. 

2.  Reforminq  Instruments  to  Express  Intention  of  Mak- 
ers.—  Instruments  in  writing  relating  to  real  estate,  which 
through  mistake  or  fraud  fail  to  express  the  intention  of  the  par- 
ties tliereto,  may  be  reformed,  as  between  the  makers,  and  sub- 
sequent purchasers  with  notice  of  the  error,  so  as  to  express  the 
intention  of  the  parties.    Smith  v,  Brunk,  75. 

MORTGAGE: 

1.  Conveyances  —  Deed  absolute  to  Operate  as  a  Mort- 
OAOB.— A  deed  absolute  in  form,  intended  to  operate  as  a  mort- 
gage, if  given  in  good  faith  to  secure  an  actual  indebted uess,  is 
not  constructively  fraudulent  as  to  the  grantor's  other  creditors. 
McCiure  v.  Smith,  297. 

2.  Bona  Fide  Lien  Valid,  Though  in  Form  Fraudulent.— 
This  metliod  of  creating  an  incumbrance  is  a  conspicuous  badge 
of  fraud  as  to  existing  creditors,  but  the  bona  fides  of  the  transac- 
tion may  be  shown  by  collateral  proofs.    lb. 

8.  Same. —  A  deed  absolute  in  form  may  be  shown  by  clear  and 
unequivocal  parol  proofs  to  be  in  effect  a  mortgage.  Armor  v. 
Spalding,  803. 

4.  Sale  of  Chose  in  Action  on  Execution.—  By  statute  the 
mortgagors  interest  in  laud  is  made  subject  to  execution  sale. 
And  the  mortgagee,  as  well  as  a  stranger,  may  subject  this  interest 
to  the  payment  of  an  independent  debt.     Seaman  v,  Hax,  586. 

5.  Constructive  Notice  of  Mortgage  Lien.— The  recording 
of  a  mortgage,  regular  in  form  and  correctly  describing  the  prop- 
erty incumbered,  operates  as  constructive  notice  to  third  persons 
of  the  lien  created  thereby.     lb. 

MUNICIPAL  CORPORATIONS: 

1.  Garnishment  —  Evidence  in  Discharge  op  Liability.— 
When  an  incorporated  t^wn  is  summoned  as  garnishee  on  account 
of  salary  due  one  of  its  officers  the  town  may  show  in  discharge  of 
its  liability  that  the  officer  is  a  collector  of  its  taxes,  and  as  such 
has  received  money  of  the  town,  which  he  insists  upon  retaining, 
equal  to  the  amount  of  salary  due  him.  It  is  not  to  be  inferred, 
however,  that  the  officer  has  a  right  to  insist  upon  retaining  money 
under  such  circumstances;  fur  the  right  of  election  to  treat  money 
in  the  hands  of  a  receiver  of  the  public  revenue  as  a  simple  con- 
tract debt,  or  as  a  trust  fund,  is  with  the  municipality  and  not 
with  the  collecting  officer.    Sauer  v.  Town  of  Nevadaville,  64. 

3.  Constitutional  Law  —  Incorporation  of  Cities  and 
Towns.— Where  a  city  was  incorporated  under  a  special  charter 
before  the  adoption  of  the  state  constitution,  and  the  charter  and 
its  amendments  are  not  inconsistent  with  the  constitution,  and 
there  has  been  no  abandonment,  they  remain  valid.  Huer  v.  City 
of  Central,  71. 
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3.  Appeals  from  Police  Magistrates.—  Under  the  charter  of 
the  city  of  CeDtrai  an  appeal  lies  from  a  judgment  of  the  police 
magistrate  to  the  district  court,  but  it  is  to  be  granted  in  the  same 
manner  and  prosecuted  with  the  same  effect  as  appeals  under  the 
present  laws  from  justices  of  the  peace  to  the  county  court  are 
granted  and  prosecuted,     lb, 

4.  Authority  of  City  Council  of  Denver  to  License  Tipflino- 
HousES  Subject  to  Conditions.—  The  authority  of  the  city  coun- 
cil of  the  city  of  Denver  to  license,  tax  and  regulate  tippling- 
houses,  dram-shops,  etc.,  is  subject  to  the  following,  among  other, 
conditions:  (1)  That  the  license  rate  to  be  charged  shall  not  be  less 
than  certain  minimum  fees  'specified  by  the  statute;  (2)  that  the 
power  granted  shall  only  be  exercised  subject  to  tbe  general  law 
of  the  state  regulating  the  mauner  of  conducting  the  business  by 
the  licensee.    Heinasen  v.  State,  228. 

5.  Keeping  Open  Tipplino-House  on  Sunday  —  Statute  Appli- 
cable to  City  of  Denver  Under  Present  Charter.—  By  the  gen- 
eral law  of  the  state  the  keeping  open  of  a  tippling-house  on  the  Sab- 
bath day  or  night  is  made  a  criminal  offense,  punishable  by  fine  or 
imprisonment ;  and  the  fact  that  such  house  is  situate  in  the  city  of 
Denver  will  not  avail  as  a  defense  under  the  present  city  charter. 
Ib» 

6.  Suspension  of  a  General  Lav^  by  a  City  Ordinance— Re- 
peal OF  THE  Ordinance. —  When  the  suspension  of  a  general  law 
within  a  municipality  results  from  a  city  ordinance  passed  in  pur- 
suance of  a  special  charter,  the  repeal  of  the  ordinance  will  leave 
the  general  law  in  force  within  the  city.     lb, 

1,  Garnishment  After  Claim  Duly  Assigned.— Where  an  in- 
dividual who  is  working  for  a  county,  under  a  contract,  gives  the 
county  clerk  an  order  to  deliver  ail  warrants  issued  to  him  by  the 
county  to  one  J.,  as  collateral  security  for  a  note  attached  to  the  or- 
der, the  acceptance  of  such  order  by  the  written  indorsement  of 
the  county  clerk  thereon  perfects  the  assignment,  and  places  tbe 
assignor's  claim  against  the  county  beyond  the  reach  of  garnish- 
ment.   Lewis  V.  Commissioners,  371. 

8.  Power  of  Municipal  Corporations  to  License.— The  au- 
thority of  municipal  corporations  to  grant  licenses  for  occupations 
carried  on  within  their  limits  exists  by  force  of  tiie  statute  alone, 
and  they  cannot  legally  exact  license  fees  from  those  engaged  in 
business  pursuits  not  included  or  covered  by  the  statute.  Bern- 
heimer  v.  City  of  Leadville,  518. 

9.  AN  Insurance  Agent  is  Not  an  Insurance  Broker.— An 
insurance  agent  employed  by  one  company  to  represent  it  in  solic- 
iting applications  for  insurance,  with  authority  to  write  and  issue 
policies,  is  not  an  insurance  broker  nor  subject  to  a  city  ordinance 
requiring  insurance  brokers  to  pay  a  license  fee.    lb, 

NEGLIGENCE: 

1.  Negligence  of  Mining  Company  —  Right  of  Employee  to 
Recover  Damages  for  Injuries  Occasioned  by  Reason  Thereof. 
W  here  a  mine  is  operated  by  a  company  through  an  incline  ex- 
tending from  the  surface  several  hundred  feet  into  the  earth,  by 
means  of  cars  run  upon  iron  rails  laid  therein,  and  it  is  an  estab- 
lished rule  of  the  company  that  a  signal  called  a  "tally"  shall  be 
sounded  at  twenty-three  minutes  before  5  o'clock  every  evening, 
at  which  time  the  cars  shall  cease  running  up  and  down  the  in- 
cline and  the  workmen  shall  have  the  right  of  way  for  the  space 
of  seven  minutes  to  reach  the  surface,  it  is  negligence  on  the  part 
of  the  company  to  permit  a  car  to  go  down  the  incline  after  the 
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**  tally"  is  sounded,  and  a  miner  injured  thereby  is  entitled  to  re- 
cover damages.    Silver  Cord  C.  M.  Co,  v,  McDonald,  191. 

3.  Estoppel  by  Conduct.— Defendant,  through  its  negligence, 
having  put  pluintiff  in  a  position  of  danger,  could  not  complain 
that  he  did  not  exercise  cool  presence  of  mind  in  his  endeavor  to 
escape  therefrom.     lb, 

3.  Gross  Carelessness  and  Negugence  Inconsistent  with 
Defense  by  Reason  of  Unavoidable  Accident.—  A  defense  based 
on  unavoidable  accident  is  not  available  where  it  clearly  appears 
that  the  gross  carelessness  and  negligence  of  the  defendant  con- 
tributed to  the  injury  complained  of.  Oreeley  Irrigating  Co,  v, 
Houae,  519. 

NEGOTIABLE    INSTRUMENTS:     See    BILLS    OF    EXCHANGE; 
PROMISSORY  NOTES. 

NEW  TRIAL: 

1.  Practice  —  Surprise,  when  a  Ground  for  New  Trial. — 
When  a  party,  in  the  midst  of  a  trial,  is  taken  unawares,  and,  with- 
out fault  of  his  own,  is  placed  in  a  situation  greatly  injurious  to 
his  interests,  as  by  the  unexpected  admission  of  evidence  upou 
an  issue  wliich,  by  reason  of  an  order  of  court  made  previous  to 
tlie  commencement  of  the  trial,  he  was  not  prepared  to  meet,  a 
case  of  surprise  is  presented  which,  if  not  otherwise  remedied,  may 
be  made  a  ground  of  motion  for  a  new  trial.  Colorado  M,  Ry  Co, 
V,  Bowles,  85. 

2.  Trial  by  Court  — Motion  for  New  Trial  — Bill  of  Ex- 
ceptions.—  Where  a  trial  is  had  to  the  court,  and  its  findings  an- 
nounced, an  undetermined  motion  for  a  new  trial  operates  to 
reserve  the  case,  and  continue  the  jurisdiction  beyond  the  term 
for  the  purpose  of  disposing  of  the  motion  and  settling  a  bill  of  ex- 
ceptions.   Stocking  v,  Morey,  317. 

a.  Motions  for  New  Trial  —  Discretion  of  Trial  Courts.— 
Trial  courts  are  vested  with  a  large  discretion  in  determining  mo- 
tions for  a  new  trial,  and,  unless  there  be  an  illegal  exercise  of  such 
discretion  or  a  clear  abuse  thereof,  appellate  courts  refuse  to  inter- 
fere.   Cook  V,  Doud,  483. 

4.  Same— Comments  of  Counsel  on  the  Absence  of  Excluded 
Evidence. —  Where,  in  action  for  assault,  evidence  as  to  the  rela- 
tions of  the  parties  priur  to  the  assault  has  been  excluded,  it  is 
within  the  discretion  of  the  court  to  grant  a  new  trial  on  account 
of  remarks  of  defendant's  counsel  commenting  on  the  absence  of 
such  evidence,  and  intended  to  prejudice  the  jury  against  plaintiff 
by  producmg  the  impression  that  there  was  great  provocation  to 
the  assault,    lb, 

NONSUIT:  See  PRACTICE  IN  CIVIL  ACTIONS.  63. 

NOTICE: 

1.  A  Chose  in  Action  May  Be  Assigned  Without  Notice. -r- 
Notice  to  the  debtor  by  the  assignee  of  a  chose  in  action  is  not  nec- 
essary to  complete  the  assignment,  where  there  is  no  controversy 
between  the  different  assignees  or  attaching  creditors  of  the  fund 
assigned.     Jackson  v.  Hamm,  58. 

a.  Negotiable  Instruments  —  Bona  Fide  Purchasers.— Where 
A.  indorses  drafts  in  blank  to  B.  for  collection,  and  B.,  wrongfully 
assuming  to  be  the  owner,  sells  and  disposes  of  them  to  C,  who  has 
no  knowledge  of  the  want  of  ownership  in  B.,  C.  is  invested  with 
good  tide,  so  as  to  retain  the  proceeds  as  against  A.  Coors  v,  Ger- 
inan  Nat,  Bank,  20;^ 
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8.  C.  is  not  chargeable  with  notice  of  ownership  in  A.  bj  the  fact 
that  in  B.'s  letter,  sending  the  drafts  to  C,  they  were  described  as 
"  A.*8  acceptances."    lb. 

4.  Taking  Appeal  from  the  County  to  the  District  Court  — 
Notice. —  An  appeal  from  the  county  court  to  the  district  court 
is  not  taken  by  reason  of  the  fact  that  it  is  "  prayed  and  allowed." 
The  ap^al  bond  must  be  filed  and  approved  before  the  appeal  can 
be  considered  "  taken  "  —  that  is,  perfected ;  and  if  this  be  not  done 
on  the  day  on  which  judgment  is  rendered,  the  notice  in  writing^ 
must  be  served  or  the  appeal  will  be  dismissed.  Laio  v.  Nelson^  409. 

6.  Appeal— Failure  OF  Appellant  to  Serve  Notice  Waived 
BT  General  Appearance  of  Appellee.—  In  case  of  an  appeal  from 
the  county  court  to  the  district  court  under  the  act  of  18b5  (Sess. 
Laws,  18S5,  p.  159)  by  a  defendant  some  days  subsequent  to  entry  of 
judgment  against  him,  his  failure  to  serve  notice  of  the  appeal 
upon  the  plaintiff  within  five  days  after  taking  the  same  is  waived 
and  cured  by  a  full  appearance  in  the  district  court  by  the  appellee 
and  his  participation  in  the  action  of  the  court  in  setting  the  cause 
down  for  trial  de  novo.  Such  action  is  a  waiver  of  appellee's  priv- 
ilege to  have  the  appeal  dismissed  or  the  judgment  affirmed  for 
failure  to  serve  the  required  notice.     Robertson  v,  O^Reilly,  441. 

6.  Failure  to  Serve  Notice  of  Appeal  in  Time  Prescribed 
Not  Cured  By  Subsequent  Notice.— If  appellee  gives  written 
notice  to  appellant  that  he  will  apply  for  dismissal  of  the  appeal 
or  affirmance  of  the  judgment,  and  follows  it  up  with  diliKence,  a 
subsequent  notice  by  appellant  that  the  appeal  has  been  taken  will 
not  defeat  appellee's  right  to  its  dismissal.  Straat  v.  Blanchard, 
445. 

7.  Constructive  Notice  of  Mortgage  Lien.— The  recording 
of  a  mortgage,  regular  in  form  and  correctly  describing  the  prop- 
erty incumbered,  operates  as  constructive  notice  to  third  persons 
of  the  lien  created  thereby.    Seaman  v,  Hax,  536. 

8.  Evidence  of  the  Posting  of  Notices.—  Where  notices  are 
required  to  be  posted  in  three  of  the  most  public  places  in  the  pre- 
cinct, evidence  showing  that  one  of  such  notices  was  posted  on 
the  front  door  of  the  court-house,  one  on  the  side  of  the  stairs 
leading  to  the  justice's  office  and  one  on  a  certain  corral  fence, 
and  that  '*  these  places  were  then  regarded,  and  would  now  be, 
three  about  as  public  places  as  could  be  found  in  the  precinct," 
shows  a  sufficient  compliance  with  the  statute  as  against  a  collat- 
eral attack  on  the  proceedings.     Contoay  v,  John,  80. 

OFFICE  AND  OFFICERS: 

1.  Custodian  of  Pubuc  Moneys  Appropriating  the  Inter- 
est. ~  The  receipt,  by  the  legal  custodian  of  public  moneys,  of 
interest  thereon  from  banks  with  which  the  same  is  deposited  for 
safe-keeping,  is  not  in  and  of  itself  alone  em  offense  at  common  « 
law.    In  re  Breene,  401. 

2,  Correcting  Officer's  Return.—  When  it  appears  that  the 
notice  of  attachment  on  realty  filed  with  the  clerk  and  recorder  is 
correct,  it  is  not  error,  on  application  supported  by  affidavits  and 
notice  to  opposing  counsel,  to  allow  the  sheriff  to  amend  his  return 
by  correcting  a  misdescription  of  the  realty  attached.  McClure  v. 
Smith,  297. 

ORDINARY  DILIGENCE: 

Failure  to  Collect  Secured  Claim.— A  party  accepting  a  note 
and  chattel  mortgage  in  his  own  name,  to  secure  his  own  claim  as 
well  as  the  individual  claim  of  another  as  a  matter  of  accommo- 
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aution  to  the  lutier,  and  without  compeDsation,  is  only  bound  to 
exercise  ordinary  diligence,  and  is  not  liable  for  a  failure  to  realize 
on  tho  secarities  without  proof  of  negligence.  Cross  v,  KUtler, 
571. 

PARTIES  (see,  also,  PRACTICE  IN  CIVIL  ACTIONS): 

1.  Right  of  Assignee  to  Maintain  Suit  in  His  Own  Name  — 
Record  Mat  Be  Amended  when  Action  Becomes  for  Use  of 
Another  Party. — The  assignee  of  a  claim  against  the  receiver  of 
a  railway  company,  having  obtained  permission  from  the  proper 
court,  may,  under  the  code,  bring  suit  in  his  own  name,  and 
though  the  assignment  be  indorsed  to  another,  he  may  still  main* 
tain  the  action  in  his  own  name  so  long  as  he  retains  possession  of 
the  instrument  of  assignment,  and  may  cause  the  recoi*d  to  be 
amended  by  adding  the  name  of  the  indorsee  as  the  use  parly, 
who  will  thereafter  be  entitled  to  control  the  proceedings,  and  will 
be  bound  by  the  judgment.    Jackson  v,  Hamm,  58. 

2.  Proper  Parties  to  an  Action  on  a  Contract  Held  as 
Collateral  Security.—  Where  a  contract  for  the  sale  of  real 
estate  contains  a  stipulation  that  it  shall  not  be  "assignable  or 
negotiable,*'  and  that  the  purchase  money  shall  be  payable  only 
to  the  vendor,  and  the  contract  was  afterwards  assigned  by  the 
vendor  to  a  third  party  as  security  for  a  loan  of  money,  the 
proper  parties  to  an  action  to  enforce  it  are  as  follows:  (1)  The 
assignee  has  such  an  interest  in  the  contract  as  makes  him  a 
proper  party  to  an  action  to  enforce  it  (2)  The  vendor,  after  such 
assignment,  still  retains  such  an  interest  in  the  contract  as  makes 
him  a  proper  party  to  an  action  for  its  enforcement.  (8)  After 
the  death  of  the  vendor,  pending  such  litigation,  his  executors  have 
the  right  to  be  substituted  as  parties,  and  such  right  is  not  ex- 
tinguished by  the  act  of  the  assignee  in  asking  to  be  made  sole 
plaintiff,  and  the  order  of  the  court  in  making  him  such;  nor  does 
such  order  work  a  discontinuance  as  to  the  executors,  though 
made  with  their  full  knowledge.  Neither  does  the  fact  that,  by 
making  the  executors  parties  to  the  action,  defendants  were  ren- 
dered incompetent  to  testify  as  witnesses  in  their  own  behalf,  affect 
the  right  of  the  executors  to  become  parties.  Butler  v.  Rockwell 
et  (U.  125. 

3.  Proper  Parties  to  Civil  Action  —  Remedy  for  Refusal 
of  One  to  Join.—  The  party  in  whom  the  legal  title  to  a  claim 
is  vested,  and  the  party  who  is  the  legal  owner  of  the  claim,  are 
proper  parties  to  an  action  for  its  recovery ;  and  where  the  consent 
of  one  of  such  parties  to  the  use  of  his  name  as  a  joint  plaintiff  can- 
not be  obtained,  the  statute  authorizes  the  plaintiff  to  make  him 
a  defendant.    First  Nat.  Bank  v.  Hummel,  259. 

4.  Partition—  Who  Are  Necessary  Parties  to  the  Action.— 
In  proceeding  under  the  statute  for  part.tion  it  is  only  necessary, 
at  least  in  the  first  instance,  to  make  those  interested  in  the  prop- 
erty as  joint  tenants,  tenants  in  comaion  or  coparcenary  parties  to 
the  action.  An  answer  which  avers  that  a  lease  had  been  grantel 
"  prior  to  the  commencement  of  this  suit,"  and  that  the  lessees 
**nave  been  in  possession,"  etc.,  without  disclosing  the  terms,  du- 
ration or  continued  existence  of  the  lease,  is  insufficient  to  require 
the  supposed  lessees  to  be  made  parties.     Jordan  v,  McNuIty,  280. 

6.  Objections  Waived  when  Not  Propeicly  Raised.—  Objec- 
tions for  defect  of  parties  must  be  raised  either  (»y  demurrer  or  an- 
swer, or  they  will  be  waived.    Fitzgerald  v,  Burke,  559. 
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partition: 

1.  Partition  of  Real  Estate— Parties  and  Pleadings.—  In 
a  proceeding  under  tlie  statute  for  the  partition  of  real  estate  it  is 
only  necessary,  at  least  in  the  first  instance,  to  make  those  persons 
parties  who  are  interested  in  the  property  as  joint  tenants,  tenants 
in  common  or  coparcenary.  Lessees  having  no  definite  or  subsist- 
ing leasehold  interest  in  the  premises  sought  to  be  partitioned  are 
not  necessary  parties;  and  an  answer  which  avera  that  a  lease  has 
been  granted  **•  prior  to  the  commencement  of  this  suit,"  and  that 
the  lessees  *'have  been  in  possession,"  etc.,  without  disclosing  the 
terms,  duration  or  continued  existence  of  the  lease,  is  insufficient 
to  require  the  supposed  lessees  to  be  made  parties.  Jordan  v. 
McNidty,  2^0. 

2.  Refusal  of  Commissioners  to  Act  —  Substitution  of  An- 
other Without  Notice. —  Where  a  commissioner  appointed  by 
the  court  to  make  partition  of  real  estate  declines  to  serve,  the 
court  may  substitute  another  person  in  his  place  without  notice  to 
the  parties.  If  the  appointee  be  objectionable  by  reason  of  com- 
ing within  any  of  the  exceptions  enumerated  in  the  statute,  the 
objection  may  be  raised  after  the  appointment,  or  it  may  b^  inter- 
posed as  an  objection  to  the  report  before  its  confirmation.     lb. 

3.  Irregularities  Which  May  Be  Cured  —  Failure  to  Take 
the  Oath  in  the  First  Instance  Not  a  Reversible  Error.— 
Wliere  the  conintissioners  appointed  to  make  partition  of  lands 
view  the  preniibes  before  a  certain  member  thereof  has  taken  the 
oath  prescribe  1  by  statute,  and  their  report  is  filed,  but  not  con« 
firmed,  and  afterwards,  and  before  filing  of  the  final  report,  said 
commissioner  takes  tlie  oath,  the  filing  of  the  first  report  does  not 
render  the  commission /unc^u^  officio,  nor  is  the  failure  to  take  the 
oath  before  viewing  the  premises  a  reversible  error.    lb, 

PARTNERSHIP: 

1.  8ET-OFF  Against  a  Partnership  Demand.— As  a  general 
rule,  debts  due  from  one  member  of  a  partnership  cannot  be  set 
off  in  a  suit  to  collect  claims  or  accounts  belonging  to  the  firm. 
Hamill  v.  First  Nat.  Bank,  1. 

2.  Same  —  Effect  Given  to  an  Aqreembnt  for  Set-off.— 
But  if  it  can  be  shown  that  ail  parties  concerned,  inciudmg  mem*  , 
bers  of  the  partnership,  expressly  or  impliedly  agree  that  a  debt ' 
owing  by  one  of  tiie  partners  may  be  set  off  against  a  debt  owing 
to  the  firm,  or  vice  versa^  effect  will  be  given  to  the  agreement. 
lb. 

8.  Partnership  — Survivors.— An  action  for  a  firm  debt  can- 
not be  maintained  against  the  estate  of  a  deceased  partner,  in  thn 
absence  of  proof  of  a  final  settlement  between  the  surviving  part- 
ner and  the  estate,  and  that  the  partnership  assets  are  insutfioient 
to  pay  the  debt.     Beaton  v.  Wade,  4. 

4.  Transfer  of  Stock  in  Trade  by  an  Insolvent  Firm  —  Rati- 
fication BY  Creditors. —  Where  an  insolvent  firm  has  transferred 
all  its  property,  taking  notes  in  payment,  its  creditors,  who  have 
not  sought  to  liave  ttie  sale  set  aside,  but  have  treated  it  as  legiti- 
mate by  proceeding  against  the  purchasers  by  attachment  for  the 
money  supposed  to  be  due  on  the  notes,  cannot  question  the  bona 
fides  of  the  sale.    Sickman  v.  Abernathy,  174. 

6.  Right  of  Partnership  Firm  to  Contract  as  to  Manner  of 
Payment  of  Notes  to  Become  Due  on  Sale  of  Its  Effects.— 
In  such  proceedmg,  evidence  as  to  contracts  between  the  firm  and 
the  purchasers,  as  to  the  manner  of  payment  of  the  notes,  is  im- 
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material,  since  the  parties  had  a  riglit  to  make  any  contract  they 
chose  as  to  the  mode  of  paying  the  notes.     lb, 

6.  Creditor's  Lien  Against  Partnership  Assets.  — No  cred- 
itor's lieu  can  attach  to  the  partnership  assets  of  an  insolvent 
firm  until  they  have  been  brought  into  the  custody  of  the  law  by 
the  interposition  of  the  court.     lb. 

7.  Mining  Copartnership — Statute  op  Frauds  Not  Involved 
IN  Action  for  Settlement  op  Accounts  and  Distribution  op  As- 
sets.—  When  the  business  of  a  partnership,  organized  to  lease  and 
operate  a  mine  during  a  limited  period  for  the  sole  purpose  of  mak- 
ing a  profit  through  the  extracting  and  marketing  ores  therefrom, 
has  been  terminated,  in  a  suit  brought  by  one  of  the  partners  to 
settle  the  partnership  accounts  and  distribute  the  partnership 
profits  and  other  assets,  no  interest  in  realty  is  involved.  In  such 
case  the  right  to  a  settlement  in  no  way  depends  upon  the  legal 
status  of  realty  under  the  statute  of  frauds.  Meagher  v.  Reed, 
835. 

PAYMENT: 

1.  When  Validity  op  Payments  Cannot  Be  Questioned.— 
Where  an  insolvent  firm  has  transferred  all  its  property,  taking 
notes  in  payment,  its  creditors,  who  have  not  sought  to  have  the 
sale  set  aside,  but  have  treated  it  as  legitimate,  by  proceeding 
against  the  purchasers  by  attachment  for  the  money  due  on  the 
notes,  cannot  in  such  proceeding  attack  the  validity  of  the  pay- 
ments made  by  the  purchasers,  though  the  latter  had  knowledge  uf 
the  firm^s  indebtedness,  since  there  is  no  privity  between  them  and 
the  purchasers.     Sickinan  v.  Abemathy,  174. 

2.  Right  op  Partnership  Firm  to  Contract  as  to  Manner 
OF  Payment  op  Notes  to  Become  Due  it  on  Sale  op  Its  Ep- 
FECTS. —  In  such  proceeding)  evidence  as  to  contracts  between  the 
firm  and  the  purchasers,  as  to  the  application  of  accounts  due  the 
firm  by  the  parties  individually  on  said  notes,  which  accounts  had 
been  assigned  to  the  purchasers  with  the  other  firm  accounts,  is 
immaterial,  since  the  parties  had  a  right  to  make  any  contract  they 
chose  as  to  the  mode  of  paying  the  notes,    lb. 

PERSONAL  PROPERTY: 

1.  A  Contract  por  Purchase  and  Sale  op  Ores  as  Mined 
Vests  Title  in  the  Purchaser  on  Delivery  op  the  Ores.— 
Under  a  contract  with  the  owners  of  a  mine  to  furnish  supplies 
and  money,  and  in  return  to  receive  the  ore  as  it  is  mined,  the  title 
to  the  ore  vests  in  the  purchaser  on  delivery  thereof,  and  a  cred- 
itor of  the  mine  owners  thereafter  attaching  the  ore  takes  nothing 
by  his  levy.     Finding  v.  Hartman,  59(5. 

2.  Sale  and  Delivery  op  Stock  in  Trade  by  Failing  Mer- 
chant.—  Where  a  merchant  in  failing  circumstances  transfers  and 
delivers  to  a  creditor,  in  liquidation  of  his  claim,  his  entire  stock 
in  trade  and  fixtures,  and  an  hour  or  two  afterwards  he  is  appointed 
by  the  creditor  his  agent  to  sell  the  stock  and  close  up  the  business, 
the  possession  being  delivered  hiui  for  that  purpose,  and  after- 
wards the  property  is  attached  by  another  creditor,  a  jury  is  jus- 
tified in  finding  that  the  sale  was  not  accompanied  by  an  imute- 
diate  delivery  and  followed  by  an  actual  and  continued  possession, 
as  required  by  the  statute  of  frauds.     Baur  v.  Beall,  383. 

b.  Exemption  Statute  Applies  to  Merchants  and  Shop-keep- 
ers.—  The  statute  exempting  from  levy  and  sale  on  execution  or 
attachment  the  tools,  implements,  etc.,  not  exceedmg  $300  in 
value,  of  any  mechanic,  mmer  or  other  person,  not  being  the  head 
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of  a  family,  used  and  kept  for  the  purpose  of  carrying  on  his  trade 
and  business,  covers  and  includes  the  stock  in  trade  of  a  merchant 
or  shop-keeper  kept  for  the  purpose  of  sale,  to  the  extent  specified 
in  the  statute,  the  same  as  the  property  of  other  persons.  Martin 
V.  Bond,  466. 

PLEADING: 

1.  Verification  of  Pleadings  —  Waiving  Defects.  —  Where 
the  complaint  is  verified  by  one  of  plaintiffs'  attorneys,  but  no  rea- 
son why  it  is  not  verified  by  the  parties  is  stated,  as  required  by  the 
Civil  CJode,  such  defect  is  waived  when  defendants  make  no  objec- 
tion to  the  verification  in  the  court  below,  and  file  an  answer, 
duly  verified,  as  to  some  of  the  def envies,  and  not  verified  as  to 
others.    Nichols  v.  Jones,  61. 

2.  Practice— Striking  Out  Unverified  Portions  of  Answer, 
Where  the  answer  contains  several  defenses,  some  of  which  are 
verified  and  others  not,  it  is  not  error  to  strike  out  the  unverified 
portion  of  the  answer,  with  leave  to  defendants  to  further  answer 
as  to  such  portion  if  they  should  so  desire,     lb, 

8.  Same  —  When  a  Defense  May  Be  Treated  as  Insufficient. 
Where  a  defense  set  up  in  the  answer  is  ordered  stricken  out,  which 
b}'  some  error  is  not  done,  and  the  court  afterwards  correctly 
treats  the  defense  as  insufficient  to  raise  an  issue,  defendants  can- 
not complain,     lb. 

4.  Policy  of  Code  Pleading  —  Striking  Out  Sham  Defenses. 
It  is  the  policy  of  the  code  to  suppress  falsehood  and  secure  truth 
in  plead mgs.  and  as  one  means  of  securing  such  result  authority 
for  striking  out  sham  answers  and  defenses  is  given.  PatiHck  r. 
McManus,  65. 

5.  Counter-claims  Subject  to  Same  Rule.— A  counter-claim, 
if  sham,  may  be  stricken  out  upon  motion,     lb. 

6.  Elements  of  Sham  Pleas.—  The  essential  element  of  a  sham 
plea  is  its  falsity,     lb, 

7.  Power  to  Strike  Out  Not  to  Be  Exercised  W^here  Con- 
flict OF  Fact  Involved. —  The  power  to  strike  out  mu^^t,  however, 
be  exercised  with  caution.  Under  it  the  court  c«nnot  determine 
the  truth  or  falsity  of  a  plea  upon  confiicttng  evidence,     lb. 

8.  Consequence  of  Failure  to  Allege  Special  Damage  in 
Ejectment. —  Where  the  complaint  in  ejectment  contains  no  alle- 
gation of  special  damage,  the  damages  recoverable  cannot  include 
the  value  of  the  use  of  the  premises  by  defendant.  Arnold  v. 
Woodward,  164. 

9.  Uniting  Different  Causes  of  Action — Demand  of  Plaintiff 
for  Reimbursement. —  A  complaint  by  one  in  whom  is  vested  the 
legal  title  only  to  the  fund  sued  for  does  not  improperly  unite  dif- 
ferent causes  of  action,  where,  in  addition  to  the  prayer  for  judg- 
ment against  tiie  principal  defendant  for  this  fund,  it  asks  ttiat  the 
beneficial  owner  of  the  fund,  who  declined  to  join  m  the  action  for 
its  recovery  as  a  party  plaintiff,  and  for  this  reason  was  made  a 
defendant,  reimburse  the  plaintiff  for  all  costs  and  expenses  of  the 
buit,  thtit  t)ving  the  only  relief  praved  against  him.  First  Nat. 
Bunkv.  Hiunmel,  259. 

10.  Partition  —  Parties  —  Pleading.—  In  proceeding  under 
the  btutute  lur  partition  it  is  only  necessary,  at  least  in  the  first 
instance,  to  make  those  interested  in  the  property  as  joint  ten- 
ants, tenants  in  common  or  coparcenary  parties  to  the  action. 
An  answer  which  avers  that  a  lease  had  been  granted  ''prior  to 
the  commencement  of  this  suit,'*  and  that  the  lessees  **  have  been 
iu  posseaSiuu,"  etc.,  without  disclosing  the  terms,  duration  or  coo- 
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tiDued  existence  of  the  lease,  is  insufficient  to  require  the  supposed 
lessees  to  be  made  parties.     Jordan  v.  McNalty,  280. 

11.  Election  Contests. —  A  general  averment  of  election  frauds, 
or  the  intimidation  of  voters,  is  insufficient.  Under  the  rules  of 
the  supreme  court  in  relation  to  election  contests,  proper  ultimate 
facts  must  be  pleaded  as  in  other  cases.     Todd  v.  Steioart,  28tf. 

12.  Pleading— The  Character  and  Object  of  an  Action  De- 
termined BY  THE  Complaint.— The  allegations  of  a  complaint 
determine  the  character  and  object  of  an  action,  and  the  plaintitf 
cannot  be  permitted,  after  the  trial  of  a  cause,  to  assume  a  wholly 
different  object  as  the  purpose  of  the  action.  Hunt  v.  Mining  Co. 
451. 

13.  Code  Pleading  —  Uniting  Several  Causes  op  Action  in 
THE  Same  Count. —  At  common  law  the  pleader  might  unite  in  one 
count  several  i7idebitatu8  assumpHit  counts  relating  to  the  same 
subject-matter;  and  when  the  same  course  is  pursued  under  the 
code  a  general  demurrer,  when  either  count  is  good,  must  be  over- 
ruled.   Campbell  v.  Shiland,  491. 

14.  Common-law  Forms  Sufficient  Under  Code  as  to  Alle- 
gations OF  Fact. —  A  count  in  indebitatus  assumpsit^  framed  suu- 
stantially  as  required  at  common  law,  sufficiently  complies  with 
the  code  mandate  as  to  allegations  of  fact,     lb, 

15.  Pleadings,  Issues  and  Testimony.—  Where  an  answer  to  a 
complaint  upon  a  policy  of  insurance  averred  that  material  state- 
ments in  the  plaintiff's  application  for  insurance  were  not  true,  a 
replication  thereto  avernng  that  the  plaintiff  did  not  make  or  sign 
the  application,  but  that  it  was  written  without  his  knowledge  by 
the  agent  of  the  insurance  company,  the  replication  not  being  at- 
tacked by  demurrer  or  motion,  makes  the  responsibility  for  the 
application  a  material  issue  in  the  ca^e,  and  entitles  the  insured  to 
testify  that  he  did  not  make  or  sign  it.  and  to  give  his  version  of 
what  actually  took  place  between  himself  and  the  agent  in  refer- 
ence to  the  application.    State  Ins.  Co.  v.  Taylor ^  499. 

16.  The  Statute  of  Limitations  Pleadable  to  Any  One  of  Sev- 
eral Distinct  Causes  of  AcrriON.—  Where  several  distinct  causes 
of  action  are  united  in  a  single  count,  the  plea  of  the  statute  of 
limitations  may  be  interposed  to  any  one  or  all  of  the  items  com- 
prising the  several  causes  of  action.     Oilpin  v,  Adams,  512. 

17.  Pleading  —  Legal  Effect  op  Uncontro verted  Allega- 
tions.—  Every  material  allegation  of  a  complaint  or  answer,  not 
controverted,  must,  for  the  purposes  of  the  action,  be  taken  as 
true.     Wilson  v.  Hawthorne,  530. 

18.  Jurisdiction  —  How  a  Judgment  May  Be  Impeached.—  A 
judgment  rendered  without  obtaining  jurisdiction  of  the  person 
may  be  im|  eacheU  by  a  proceeding  in  equity,  or  by  answer  to  an 
action  wheru  equitable  defenses  are  allowable.    lb, 

19.  Same  —  Allegation  of  Merits.— An  allegation  of  merits 
should  be  made  in  a  complaint  or  answer  denying  the  validity  of  a 
judgment  as  an  earnest  of  good  faith ;  but  such  allegation  is  not 
essential  or  traversable.     lb. 

20.  Under  Code  Practice  a  Joint  Equitable  Defense  May  Be 
Sufficient  as  to  One  Defendant  Though  Insufficient  as  to 
Others.—  The  rigid  rule  in  common-law  actions  that  a  joint  plea 
insuthcient  as  to  one  defendant  is  insufficient  as  to  all  is  not  appli- 
cable to  an  equitable  defense,  under  the  Colorado  Code  of  Proced- 
ure. Qucere,  whether  a  judgment  rendered  against  several  parties 
may  be  maintained  against  those  over  whom  jurisdiction  was  reg- 
ularly obtained,  when  set  aaide  as  to  others  for  want  of  jurisdic- 
tion*   lb. 
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PLEADING  —  Continued, 

21.  Pleading  —  Averments  and  Issues.— The  denial  in  a  plead- 
ing of  "legal  notice  *  *  *  so  as  in  any  way  to  affect  *  ♦  ♦ 
the  title  derived,"  etc.,  does  not  put  in  issue  the  allegation  of  notice 
in  the  pleading  answered.    Seaman  v.  Hax,  536. 

22.  Pleading  Insufficient  Defenses  —  Replication  Unneces- 
sary.—A  plea  in  an  action  on  a  written  contract  setting  up  a 
conteraporaneous  parol  agreemeot  inconsistent  with  the  written 
contract  is  insufficient,  and  requires  no  replication.  Fitzgerald  v, 
Burke,  559. 

23.  Same  —  Defense  of  Recovery  Against  a  Joint  Oblioor 
No  Bar  Without  Allegation  of  Satisfaction  of  Judgment. — 
A  plea  that  the  contract  sued  on  is  joint  and  several,  and  that 
plaintiff  has  already  recovered  judgment  against  one  of  the  joint 
and  several  obligors  in  another  suit,  but  not  alleging  satisfaction 
of  the  judgment,  is  insufficient  to  constitute  a  defense,     lb. 

24.  Necessary  Partus  —  Waiver,—-  Objections  for  defect  of 
parties  must  be  raised  either  by  demurrer  or  answer,  and  if  not  so 
raised  thfy  are  waived,     lb, 

POSSESSION: 

1.  A  Landlord's  Possession  Recognized  by  Institution  of 
Suit  by  Heir  of  Tenant. —  The  bringing  of  an  action  for  the  re- 
covery of  the  land,  by  an  heir  of  the  former  tenant  of  tlie  defend- 
ant, is  a  sufficient  recognition  that  the  relation  of  landlord  and 
tenant  had  been  terminated  so  as  to  entitle  the  heir  to  sue  for  pos« 
session  under  a  patent  for  the  land  granted  to  the  tenant,  where 
the  landlord  was  and  had  been  in  possession  for  years  under  a 
judgment  recovered  against  the  tenant  in  a  former  action.  Arnold 
V.  Woodward,  164. 

2.  Adverse  Possession. —  One  cannot  hold  adversely  to  another 
under  the  statute  requiring  "a  claim  and  color  of  title  made  in 
good  faith  "  as  a  ground  of  adverse  possession,  when  he  knows  that 
Jiis  entry  in  the  land-office  has  been  set  aside  or  disregarded,  and  a 
patent  has  issued  to  the  person  against  whom  he  claimed  an  ad- 
verse iiolding.    lb, 

3.  Taking  Posses.sion  of  Goods  on  Default  of  Payment  of 
Debt  Secured  by  Chattel  Mortgage.— On  default  of  payment 
the  mortgagee  must  take  actual  possession  of  the  property,  and  it 
must  be  open,  notorious  and  unequivocal,  such  as  to  apprise 
the  community  or  those  accustomed  to  deal  with  the  party  that 
the  goods  have  changed  hands  and  passed  out  of  the  mortgagor, 
otherwise  they  will  be  subject  to  levy  and  sale  for  the  mortgagor's 
debts  and  to  the  rights  of  subsequent  purchasers  in  good  faith. 
Atchison  v.  Oraham,  217. 

POWER  OF  ATTORNEY:  See  ATTORNEY  IN  FACT. 

PRACTICE  IN  CIVIL  ACTIONS: 

1.  Objections  to  Pleadings.—  Objections  to  a  complaint  on  the 
ground  of  misjoinder  of  parties,  or  that  several  causes  of  action  are 
improperly  united,  and  other  like  objections,  if  not  taken  by  de- 
murrer or  answer,  will  be  deemed  waived.  Brahoney  v,  R,  R. 
Co,  27. 

2.  Evidence  —  Oral  Proof  op  Contents  op  Missing  Files.— 
Tiie  proper  foundation  being  laid,  the  character  and  contents  of 
the  missing  files  in  a  cause  tried  before  a  justice  of  the  peace  may 
be  established  by  oral  evidence.     Conway  v,  John,  80. 

3.  Attachments  Before  Justices  of  the  Peace  —  Service  op 
Notices  on  Non-Residents.—  Under  the  act  of  1«79,  in  relation  to 
attachments  before  justices  of  the  peace,  requiring  notices  in  oer- 
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tain  instances  to  be  posted  in  three  of  the  most  public  places  within 
the  precinct,  evidence  showing  that  one  of  such  notices  was  posted 
on  the  front  door  of  the  court-house,  one  on  the  side  of  the  stairs 
leading  to  the  justice's  office,  and  one  on  a  certain  corral  fence, 
and  that  "  these  places  were  then  regarded,  and  would  now  be, 
three  about  as  public  places  as  could  be  found  in  the  precinct,  * 
shows  a  sufficient  compliance  with  the  statute,  as  against  a  col- 
lateral attack  upon  the  proceedings.    76. 

4.  Attackinq  Judicial  Sale  —  Inadequacy  op  Price.—  Ordi- 
narily, inadequacy  of  price  paid  is  not  alone  sufficient  cause  for 
setting  aside  a  judicial  sale,  particularly  of  personal  property  of 
fluctuating  value.     lb, 

5.  Election  Contests— Jurisdiction  of  County  Court.— The 
statements  required  by  the  statute  are  necessary  to  give  the  courts 
jurisdiction ;  and  where  no  effort  is  made  by  the  contestor  to  comply 
with  the  requirements  of  the  act  in  this  regard,  and  a  plea  to  the 
jurisdiction  of  the  court  is  interposed  by  the  contestee,  setting  up 
such  defect,  the  court  is  without  jurisdiction  to  proceed  with  a 
trial  upon  the  merits.  The  statute  furnishes  a  complete  system  of 
procedure  within  itself,  and  before  a  contestor  can  legally  invoke 
the  jurisdiction  of  the  court  he  must  state  the  facts  required  to 
bring  his  case  within  the  purview  of  the  statute.  Schwarz  v. 
County  Court,  44. 

6.  Attempt  to  Excuse  Omissions  in  Statement.—  The  omission 
to  furnish  the  list  of  names  required  by  statute  cannot  be  justified 
by  subsequently  alleging  that  the  information  necessary  to  prepare 
the  same  was  in  the  hands  of  contestee,  by  whose  fraud  and  vio- 
lence contestor  was  i>revented  from  obtaining  it,  when  no  effort 
was  made  in  the  first  instance  to  either  comply  with  the  statute  or 
to  excuse  the  failure.    lb, 

7.  Unseasonable  Offer  to  Amend  Statement.— Where  it  does 
not  appear  that  any  attempt  has  been  made  to  comply  with  the  stat- 
utory requirement  by  furnishing  the  list,  and  no  excuse  is  offered 
for  failing  to  do  so,  amendment  of  the  petition  for  that  purpose, 
at  a  late  day  in  the  proceed mgs,  is  unwarrantable,  in  the  absence 
of  a  statute  directly  authorizing  its  amendment.     lb. 

8.  Writ  of  Certiorari—  When  Prematurely  Issued  Will  Be 
.Quashed. —  It  is  only  the  final  determination  of  an  inferior  tri- 
bunal which  can  be  reviewed  upon  a  writ  of  certiorari.  When  it  is 
sought  to  review  thereby  orders  and  proceedings  in  a  cause  pre- 
liminary to  final  judgment  the  writ  will  be  quaslied.     lb, 

9.  Objections  to  Pleadings  Must  Be  Seasonably  Made.—  An 
objection  that  the  individual  names  of  the  defendants  as  copartners 
are  not  set  out  m  the  complaint,  appearing  for  the  first  time  at  the 
close  of  plaintiffs  evidence,  is  not  seasonably  made.  Simonton  v. 
Rohm,  51. 

10.  Issues  of  Fact  —  Province  of  Jury.— The  weight  of  the  evi- 
dence and  the  credibility  of  the  witnesses  are  matters  of  which  the 
jury  are  the  proper  judges,     lb, 

11.  Instructions  Substantially  Correct  Not  Cause  for  Re- 
versal.—  Though  some  of  the  instructions,  separately  considered, 
be  not  as  perfect  and  accurate  in  form  as  they  might  be,  neverthe- 
less, if  the  charge  as  a  whole  fairly  submits  the  questions  at  issue 
for  tiie  deiermiuation  of  the  jury  upon  the  evidence,  the  verdict 
should  not  be  disturbed.     lb, 

12.  Evidence  —  Burden  of  Proof. —  Where  plaintiffs  claim  for 
wages  as  sued  for  was  admitted,  defendant  was  properly  required 
to  assume  the  burden  of  proving  payment.    Lovelock  v,  Gregg,  53. 
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13.  Book  Entries  — When  Properly  Excluded.— Where  the 
entries  in  a  book  of  account  were  made  a  week  or  more  after  the 
transactions  occurred  to  which  they  related,  and  where  the  book  of 
account  was  mutilated  by  the  book-keeper  cutting  out  the  leaves 
on  which  the  account  was  kept,  the  book  was  properly  excluded 
as  evidence.    lb, 

14.  Garnishbient— Legal  Status  op  Garnishee.- Under  no 
circumstances  shall  a  garnishee,  by  the  operation  of  the  proceed- 
ings against  him,  be  placed  in  any  worse  condition  than  he  would 
be  in  if  the  defendant's  claim  against  him  were  enforced  by  the 
defendant  himself.     Sauer  v.  Toum  of  Nevadaville,  54. 

15.  Municipal  Corporation  as  Garnishee  —  What  May  Bb 
Shown  in  Discharge  of  Liability. —  When  an  incorporated  town 
is  summoned  as  garnishee  on  account  of  salary  due  one  of  its  offi- 
cers, the  town  may  show  in  discharge  of  its  liability  that  the  officer 
is  a  collector  of  its  taxes,  and,  as  such,  has  received  money  of  the 
town,  which  he  insists  upon  retaining,  equal  to  the  amount  of  sal- 
ary due  him.  It  is  not  to  be  inferred,  however,  that  the  officer 
has  a  rigiit  to  insist  upon  retaining  money  under  such  circum- 
stances ;  for  the  right  of  election  to  treat  money  in  the  hands  of  a 
receiver  of  the  public  revenue  as  a  simple  contract  debt  or  as  a 
trust  fuod  is  with  the  municipality,  and  not  with  the  collecting 
officer.    lb. 

16.  Action  by  Assignee  op  Chose  in  Action  —  Notice  to 
Debtor,  when  Not  Necessary  to  Complete  Assignment. —  No- 
tice to  the  debtor  bv  the  assignee  of  a  chose  in  action  is  not  neces* 
sary  to  complete  the  assignment,  where  there  is  no  controversy 
between  the  different  assignees  or  attaching  creditors  of  the  fund 
assigned.    Jackson  v.  Hamm,  58. 

17.  Right  op  Assignee  to  Maintain  Suit  in  His  Own  Name  — 
Record  May  Be  Amended  when  Action  Becomes  for  Use  of 
Another  Party. —  The  assignee  of  a  claim  against  the  receiver  of 
a  railway  company,  having  obtained  permission  from  the  proper 
court,  may,  under  the  code,  bring  suit  in  his  own  name,  aud, 
though  the  assignment  be  indorsed  to  another,  he  may  still  main- 
tain the  action  in  his  own  name  so  long  as  he  retains  possession  of 
the  instrument  of  assignment,  and  may  cause  the  record  to  bo 
amended  by  adding  the  name  of  the  indorsee  as  the  use  party,  who 
will  thereafter  be  entitled  to  control  the  proceedings,  and  will  bo 
bound  by  the  judgment.     lb, 

18.  Pleadings  in  Civil  Actions  —  Waiving  Depects  Therein. 
Where  the  complaint  is  veritied  by  one  of  plaiutifiTs  attorneys,  but 
no  reason  why  it  is  not  verified  by  the  parties  is  stated,  as  required 
by  the  Civil  Code,  such  defect  is  waived  when  defendants  make  no 
objection  to  the  verification  in  the  court  below,  and  file  an  answer, 
duly  verified,  as  to  some  of  the  defenses,  and  not  verified  as  to 
others.    Nichols  v,  Jones,  61. 

19.  PRAcncE  —  Striking  Out  Unveripied  Portions  of  An- 
swer.—  Where  the  auswer  contains  several  defenses,  some  of 
which  are  verified  and  others  not,  it  is  not  error  to  strike  out  the 
unverified  portion  of  the  answer,  with  leave  to  defendants  to  fur- 
ther auswer  as  to  such  portion  if  they  should  so  desire.    lb. 

20.  Same  >- When  a  Depense  May  Be  Treated  as  Insuffi- 
OIENT. —  Where  a  defense  set  up  in  the  answer  is  ordered  stricken 
out,  which  by  some  error  is  not  done,  and  the  court  afterwards 
correctly  treats  the  defense  as  insufficient  to  raise  an  issue,  defend- 
ants cannot  complain.     lb, 

21.  Policy  op  Cods  Pleading  —  Striefng  Out  Sham  Defenses. 
It  is  the  policy  of  the  code  to  suppress  falsehood  and  secure  truth 
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in  pleadings,  and  as  one  means  of  securing  such  result  authority 
for  striking  out  sham  answers  and  defenses  is  given.  Patrick  v. 
McManus,  65. 

22.  Counter-claims  Subject  to  Same  Rule.—  A  counter-claim, 
if  sham,  may  be  stricken  out  upon  motion,    lb, 

23.  Elements  of  Sham  Pleas.—  The  essential  element  of  a  sham 
plea  is  its  falsity.     lb, 

24.  Power  to  Strike  Out  Not  to  Be  Exercised  Where  Con- 
flict OF  Fact  Involved. — The  power  to  strike  out  must,  how- 
ever, be  exercised  with  caution.  Under  it  the  court  cannot  deter- 
mine the  truth  or  falsity  of  a  plea  upon  conflicting  evidence.    lb. 

25.  Appeal  FROM  Police  Magistrate  to  District  Court.—  Orig- 
inally the  charter  of  defeudaut  provided  for  the  election  of  **  one 
justice  of  the  peace  to  be  denominated  *  police  judge/  for  the  city 
of  Central."  By  subsequent  amendment  the  language  was  so 
changed  as  simply  to  require  the  election  of  *'one  police  judge.'' 
The  city  charter  further  contained  the  following  provision:  **  Ap- 
peals shall  be  allowed  from  decisions  in  all  cases  arising  under  the 
provisions  of  this  act,  or  any  ordinance  passed  in  pursuance  thereto, 
to  the  district  court;  and  every  such  appeal  shall  be  g^ranted  in  the 
same  manner,  and  with  like  elTect,  as  appeals  are  taken  from  and 
granted  by  justices  of  the  peace  under  the  laws  of  this  territory.*' 
Afterwards  the  course  of  appeal  from  justices  of  the  peace  to  the 
district  court  was  changed  to  the  county  court.  Held,  notwith- 
standing, that  an  appeal  would  lie  from  the  police  judge  to  the 
district  court.    Huer  v.  City  of  Central,  71. 

2G.  Error  to  Dismiss  Cause  when  Pending  on  Appeal.—  On 
such  an  appeal,  irrespective  of  the  question  of  jurisdiction,  the 
district  court  was  not  authorized  to  dismiss  the  oause.    lb, 

27.  Admission  of  Miner's  Lien  Statement  in  Evidence.— A 
statement  upon  which  a  miner's  lien  is  sought  to  be  based,  which 
clearly  expresses  an  intention  to  hold  and  claim  a  lien,  and  con- 
tains a  description  of  the  property  complete  on  its  face,  and 
shows  the  sum  total  in  dollars  and  cents  which  the  claimant's  work 
amounts  to,  and  states  that  the  same  is  due,  and  that  no  portion  of 
it  has  been  paid,  is  admissible  in  evidence  against  an  objection 
challenging  its  sufficiency.    Eico  B.  <&  M.  Co,  v,  Musgrave,  79. 

28.  ^\HEN  Statement  for  Lien  Includes  Several  Mining 
Claims,  How  Necessary  Facts  May  Be  Established.— A  state- 
ment tiled  in  the  recorder's  office  against  several  mining  claims  need 
not  state  that  said  claims  are  owned,  claimed  or  worked  by  the 
same  person  or  {persons,  so  as  to  be  deemed  one  mine,  for  the 
purposes  of  the  miner's  lien  statute ;  it  is  sufficient  if  such  matters 
are  established  by  proper  averment  and  proof,  or  by  proof  alone, 
when  the  defect  in  the  pleadings  is  waived  by  answering  over.   Tb, 

29.  A  Contract  with  Owner  or  Agent  of  Property  Essential 
to  a  Lien  —  Burden  of  Proof.—  To  entitle  a  party  to  such  lien 
there  must  be  a  contract,  express  or  implied,  with  the  owner  of 
the  property  on  which  the  lien  is  claimed.  The  burden  of  proving 
such  contract  rests  on  the  party  asserting  it,  and  he  must  ascertain 
Tor  himself  whether  the  person  with  whom  he  coatracts  is  the 
owner,  or  has  an  interest  in  the  land  on  which  he  expects  to  claim 
a  lien.  It  is  sufficient  if  the  contract  be  with  an  authorized  agent 
of  the  owner.    /6. 

80.  When  Evidence  Taken  at  Former  Trial  May  Be  Used  on 
Betrial. —  On  a  retrial,  where  there  has  been  a  loss  of  witnesses  by 
death  or  removal  from  the  jurisdiction  of  the  court,  evidence  taken 
at  the  former  trial  and  preserved  by  bill  of  exceptions,  or  otherwise 
correctly  preserved,  may  be  resorted  to.  lb. 
Vol.  XIV— 42 
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81.  Eminent  Domain  — ProceedinqsatSuitopa  Railway  Cox- 
PANY  FOR  Right  op  Way  Pending  the  Suspension  of  a  Peb- 
EMPTioN  Claim  —  Discretion  op  Court.—  When  the  entry  of  a 
pre-emption  claimant  has  been  suspended,  and  proceedings  to  con- 
demn a  right  of  way  through  the  land  for  a  railroad  have  been  in- 
stituted,  the  claim  of  the  railway  company  for  a  continuance  of 
the  latter  proceedings  pending  the  determination  of  the  suspended 
entry  by  the  department  of  the  general  land-office  appeals  strongly 
to  the  discretion  of  the  court.    Colorado  M.  Ry  Co,  v,  Bowles^  85- 

33.  Practice  —  Surprise,  when  a  Ground  for  New  Triau — 
When  a  party,  in  the  midst  of  a  trial,  is  taken  unawares,  and,  with- 
out fault  of  his  own,  is  placed  in  a  situation  greatly  injurious  to 
his  interests,  as  by  the  uaexpected  admission  of  evidence  upon  aa 
issue  which,  by  reason  of  an  order  of  court  made  previous  to  the 
commencement  of  the  trial,  he  was  not  prepared  to  meet,  a  case  of 
surprise  is  presented  which,  if  not  otherwise  remedied,  may  be 
made  a  ground  of  motion  for  a  new  trial.    lb, 

88.  Practice  in  Courts  op  Equity  —  Rights  Forfeited  BfY 
Laches  of  Parties. —  Courts  of  equity  will  only  grant  relief  in 
case  the  application  therefor  is  made  without  unreasonable  delay» 
The  strongest  equity  may  be  forfeited  by  laches  or  abandoned  by 
acquiescence.    Great  West,  M,  Co.  v,  W,  of  A,  M,  Co,  90. 

84.  Fluctuating  Character  of  Property  to  Be  Considered  in 
Determining  Laches  —  Mining  Claims.—  Where  the  subject-mat- 
ter  of  a  controversy  is  the  right  to  unpatented  mining  property,  the 
uncertain  and  fluctuating  character  of  the  property  will  be  consid- 
ered in  determining  the  question  of  laches.    lb. 

35.  Statute  of  Limitations  Superior  to  Courts  op  Equity.— 
The  statute  of  limitations  Axes  a  limit  beyond  which  the  courts  oan- 
not  extend  the  time,  but  within  this  limit  the  peculia,r  doctrine  of 
courts  of  equity  will  prevail.     lb. 

86.  Void  and  Voidable  Judgments.—  As  a  rule,  a  judgment  of 
a  court  of  general  jurisdiction  is  void  in  no  case  except  when  it 
appears  from  the  record  itself  that  the  court,  in  pronouncing  it, 
acted  without  jurisdiction,     lb. 

37.  Proper  Parties  to  Enforce  a  Contract  for  Sale  of 
Real  Estate  Held  by  an  Assignee  as  Collateral  Security.— 
Where  a  contract  for  the  sale  of  realty  has  been  assigned  by  the 
Tender  as  collateral  security  for  the  loan  of  money,  the  proper 
parties  to  an  action  to  enforce  the  contract  are  as  follows:  ( 1)  Tho 
assignee  has  such  an  interest  in  the  contract  as  makes  him  a  proper 
party  to  an  action  to  enforce  it.  ('2)  The  vendor,  after  such  assign- 
ment, still  retains  such  an  interest  in  the  contract  as  makes  him  a 
proper  party  to  an  action  for  its  enforcement.  (8)  After  the  death 
of  the  vendor,  pending  such  litigation,  his  executors  have  the  right 
to  be  substituted  as  parties,  and  such  right  is  not  extinguished  by 
the  act  of  the  assignee  in  asking  to  be  made  sole  plaintiff,  and  the 
order  of  the  court  in  making  him  such ;  nor  does  such  order  work 
a  discontinuance  as  to  the  executors,  though  made  with  their  full 
knowledge.  Neither  does  the  fact  that,  by  making  the  executors 
parties  to  the  action,  defendants  were  rendered  incompetent  to 
testify  as  witnesses  in  their  own  behalf,  affect  the  right  of  the  exec- 
utors to  become  parties.     Butler  v.  Roekioell  et  al.,  125. 

88.  When  Judgment  in  Favor  of  a  Landlord  Against  a  Ten- 
ant Dobs  Not  Estop  Heir  of  Tenant.— A  judgment  in  eject- 
ment by  a  landlord  against  his  tenant  for  a  breach  of  the  conditions 
of  the  lease  will  not  bar  a  subsequent  action  against  the  landlord 
by  an  heir  of  the  tenant  to  recover  the  land,  on  the  ground  that 
a  patent  was  issued  to  the  tenant  during  his  tenancy,  as  in  the  for- 
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mer  action  the  tenant  was  estopped  to  deny  his  landlord's  titla. 
Arnold  v.  Woodward,  164. 

89.  The  Possession  of  the  Landlord  Recognized  by  the  Insti- 
tution OF  Suit  by  the  Heir.— Tlie  bringing  of  an  action  by  the 
heir  of  the  tenant  is  a  sutlicient  recognition  that  the  relation  of 
landlord  and  tenant  had  been  terminated,  so  as  to  entitle  the  heir 
to  sue  for  possession  under  the  patent,  where  the  landlord  was,  and 
had  been  for  years,  in  possession  under  the  judgment  in  the  former 
action.    76. 

40.  Proper  Parties  to  Suit— Remedy  for  Refusal  of  One 
TO  Join.— The  party  in  whom  the  legal  title  to  a  claim  is  vested, 
and  the  party  who  is  the  beneficial  owner  of  the  claim  as  well,  are 
proper  parties  to  an  action  for  its  recovery ;  and  where  the  consent 
of  such  a  party  to  the  use  of  his  name  as  a  joint  plaintiff  cannot  be 
obtained,  the  statute  authorizes  the  plaintiff  to  make  him  a  defend- 
ant.   First  Nat  Bank  v.  Hummel,  259. 

41.  Uniting  Different  Causes  of  Action — Dehand  of  Plaint- 
iff FOR  Reimbursement. — A  complaint  by  one  in  whom  .is  vested 
the  legal  title  only  to  the  fund  sued  for  does  not  improperly  unite 
different  causes  of  action,  where  iu  addition  to  the  prayer  for  judg- 
ment against  the  principal  defendant  for  this  fund,  it  asks  that  the 
beneficial  owner  of  the  fund,  who  declined  to  join  in  the  action  for 
its  recovery  as  a  party  plaintiff,  and  for  this  reason  was  made  a 
defendant,  reimburse  the  plaintiff  for  ail  costs  and  expenses  of  the 
suit,  that  being  the  only  relief  prayed  against  him.     lb, 

42.  Partition  of  Real  Estate— Necessary  Parties  —  Plead- 
ings.—  In  a  proceeding  under  the  statute  for  the  partition  of  real 
estate,  it  is  only  necessary,  at  least  in  the  first  instance,  to  make 
those  persons  parties  who  are  interested  in  the  propertv  as  joint 
tenants,  tenants  in  common  or  coparcenary.  lessees  having  no 
definite  or  subsisting  leasehold  interest  iu  the  premises  sought  lo 
be  partitioned  are  not  necessary  parties,  and  an  answer  which  avers 
that  a  lease  had  been  granted  **  prior  to  the  commencement  of  this 
suit,"  and  tliat  the  lessees  *'  have  been  in  possession,"  etc.,  without 
disclosing  the  termi,  duration  or  continued  existence  of  the  lease, 
is  insufficient  to  require  the  supposed  lessees  to  be  made  parties. 
Jordan  v,  McNulty,  280. 

43.  Refusal  of  Commissioner  to  Act  —  Substitution  of  An- 
other Without  Notice. —  Where  a  commissioner  appointed  by  the 
court  under  the  provisions  of  the  statute  to  make  partition  declinea 
to  serve,  the  court  may  substitute  another  person  in  his  place  with- 
out giving  notice  to  the  parties.  It'  the  appointee  be  objectionable 
by  reason  of  coming  within  any  of  the  exceptions  enumerated  in 
the  statute,  the  objection  may  be  raised  after  the  appointment,  or 
it  may  be  interposed  as  an  objection  to  the  report  before  its  con- 
firmation,    lb. 

44.  Irregularities  Which  May  Be  Cured  — Failure  in  ths 
First  Instance  to  Take  the  Oath  Not  a  Reversible  Error. — 
Where  the  commissioners  appointed  to  make  partition  of  lauds  view 
the  premises  before  one  of  them  has  taken  the  oath  prescribed  by  the 
statute,  and  their  report  is  filed,  which  for  some  reason  is  not  con- 
firmed, and  afterwards  the  commissioner  takes  the  oath  before  the 
filing  of  the  final  report,  the  filing  of  the  first  report  does  not  render 
the  commission  functus  officio,  nor  is  the  failure  to  take  the  oath 
before  viewiug  the  premises  a  reversible  error.     lb. 

45.  Correcting  Officer's  Return  as  to  Description  of  At- 
tached Realty. —  When  it  appears  that  the  notice  of  attachment 
upon  realty,  tiled  with  the  clerk  and  recorder,  is  correct,   it  is 
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not  error,  on  application  supported  by  affidavits  and  notice  to  op- 
posing counsel,  to  allow  the  sheriff  to  amend  his  return  by  cor- 
rect! Dg  a  misdescription  of  the  realty  attached.  McClure  v.  Smith, 
297. 

46,  Trial  by  Court— Motion  for  New  Trial— Bill  op  Ex- 
OBPTIONS.— Where  a  trial  is  had  to  the  court  and  its  findings 
announced,  an  undetermined  motion  for  a  new  trial  operates  to  re- 
serve the  case  and  continue  the  jurisdiction  beyond  the  term  for 
the  purpose  of  disposing  of  the  motion  and  settling  a  bill  of  excep- 
tions.   Stocking  r.  Morey,  317. 

47,  Practice  in  Attachment  op  Chattels— Examination  op 
Witnesses  by  Trial  Jodoe  as  to  Competency.—  In  an  action  for 
the  alleged  wrongful  attachment  of  a  stock  of  goods,  where  there 
is  a  wide  difference  of  opinion  among  witnesses  as  to  its  value,  it 
is  not  improper  for  the  trial  judge  to  subject  the  witnesses  to  a 
searching  examination  as  to  their  competency,  to  enable  the  jury 
to  judge  of  the  value  of  their  testimony.    Keith  v.  WellSj  321. 

48,  Evidence  —  Reading  to  the  Jury  Entries  in  Bank  Deposit 
Books. —  Wiiere  bank  deposit  books  have  been  admitted  in  evi- 
dence without  objection,  tJ^eir  contents  are  before  the  jury  for  con- 


! 


Bideration ;  and  it  is  not  prejudicial  error  for  the  trial  court  to 
permit  tlie  bank  teller  to  read  their  contents  to  the  jury,  thou^rh 
he  has  no  personal  knowledge  as  to  part  of  the  entries.    lb. 


49.  Participation  op  Court  in  Examination  of  a  Party  Testi- 
PYING  in  His  Own  Behalf.—  Unless  it  be  shown  that  a  party  testi- 
fying in  his  own  behalf  w«as  actually  prejudiced  by  the  participa- 
tion of  the  court  in  his  direct  and  cross-examination,  such  fact 
cannot  be  relied  on  as  error.     Baur  v.  Beall,  883. 

50.  Constable's  Sale— Admission  op  the  Records  and  Filbs 
op  the  Justice's  Court  in  Justification. — The  record  of  a  pro- 
ceeding in  the  court  of  a  justice  of  the  peace,  which  is  properly 
authenticated  and  proved,  is  admissible  in  evidence,  in  an  action 
against  a  constable,  to  show  justiiication  by  establishing  the  judg- 
ment, and  the  awarding  of  the  writs  under  which  the  constable 
acted,  and  under  which  he  justified.    lb, 

61,  Taking  an  Appeal  prom  the  County  to  the  District  Court. 
An  appeal  is  not  taken  from  the  count}'  to  the  district  court  by 
reason  of  the  fact  that  it  is  "  prayed  and  allowed."  The  appeal 
bond  must  be  filed  and  approved  before  the  appeal  can  be  con- 
sidered *'  taken,' — that  is,  perfected ;  and,  if  this  be  not  done  on  the 
day  on  which  judgment  is  rendered,  the  notice  in  writing  must  be 
served  or  tlie  appeal  may  be  dismissed.     Law  v.  Nelson,  40i). 

52.  A  Motion  to  Dismiss  an  Appeal  is  Not  a  General  Appear- 
ance.—  A  motion  confined  to  the  single  object  of  enforcing  a 
statutory  right,  though  not  special  in  form,  cannot  be  considered 
a  waiver  of  such  right,  as  by  a  general  appearance  for  other  pur- 
poses,    lb, 

53.  Election  Contests— Change  op  Judoe  After  Trial  Com- 
menced.—  A  county  election  contest  may  be  tried  notwithstanding 
a  change  of  county  judges  after  the  commencement  of  the  trial ; 
but  in  such  case  the  trial  must  be  de  novo,    Clanton  i\  Ryan,  419. 

64.  When  Recount  of  Ballots  Should  Be  Ordered.-  Where 
the  cause  of  contest  alleged  is  error,  mistake,  fraud,  malconduct  or 
corruption  in  the  countmg  or  declaring  the  result  of  an  election,  a 
recount  of  the  ballots  should  be  ordered  as  a  matter  of  course  upon 
request  of  the  complaining  party.    lb, 

65.  The  Ballots  May  Be  Compared  with  the  Poll  Lists.— 
Upon  the  production  of  evidence  tending  to  ahow  error,  mistake. 
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fraud,  malconduct  or  corruption  on  the  part  of  the  election  boarda. 
or  any  of  its  members,  in  the  matter  of  receiving,  numbering,  de- 
positing or  canvassing  the  ballots,  or  other  illegal  or  irregular  con- 
duct in  respect  thereto,  an  inspection  and  comparison  of  the  ballots 
with  the  poll  lists  should  be  allowed,  in  connection  with  the  oral 
evidence  m  reference  thereto.     lb, 

66.  EviDENCB  —  Material  Averments  Must  Be  Proven  by 
CONTE8TOR.--In  a  county  election  contest,  the  statement  of  con- 
testor  that  he  is  **an  elector  of  the  county  "  is  a  material  averment, 
and,  if  denied  by  the  answer,  mu&t  be  proved,  or  the  contest  as 
such  must  fail ;  nor  is  the  coutestor  excused  from  producing  evi- 
dence in  support  of  such  averment  on  the  ground  that  other  compe- 
tent evidence  is  refused.     lb, 

57.  Statxttory  Defenses  Must  Be  Pleaded.— While  the  stat- 
ute prohibits  unlicensed  persons  from  practicing  law  in  the  courts 
of  record,  and  will  not  permit  recovery  of  compensation  in  cases 
of  violations  of  its  provisions,  yet,  to  be  available,  such  defense 
must  be  pleaded.    Bachman  v,  O'Reilly ^  433. 

58.  Appeal  prom  County  Court  to  District  Court—  Waiveb 
OF  Notice  by  General  Appearanob.—  The  failure  of  a  defendant 
to  serve  notice  of  his  appeal  as  required  by  act  of  1885  (Laws  1885, 
p.  150)  is  waived  and  cured  by  a  full  appearance  by  the  appellee  in 
the  district  court,  and  his  participation  in  the  action  of  the  court 
in  setting  the  cause  down  for  trial  de  novo.  Such  action  is  a 
waiver  of  appellee*s  privilege  to  have  the  appeal  dismissed  or  the 
judgment  atHrmed  for  failure  to  serve  the  required  notice.  Rdb" 
ertson  v.  G'Beilly,  441. 

59.  When  Appeal  Deemed  *<  Taken."—  An  appeal  is  taken, 
within  the  meanmg  of  section  4  of  the  act  of  1885,  relating  iO  ap- 
peals from  county  to  district  courts,  when  the  appeal  bond  is  filed 
and  approved.    Straat  v.  Blanchard,  4i5. 

60.  Failure  to  Serve  Notice  of  Appeal  in  Time  Prescribed 
Not  Cured  by  Subsequent  Notice.— If  appellee  gives  written 
notice  to  appellant  that  he  will  apply  for  dismissal  of  the  appeal, 
or  affirmance  of  the  judgment,  under  said  act,  and  follows  it  up 
with  diligence,  a  subsequent  notice  by  appellant  that  the  appeal 
has  been  taken  will  not  be  allowed  to  defeat  the  statutory  rights  of 
appellee.    lb. 

til.  Pleading— The  Character  and  Object  op  an  Action 
Determined  by  the  Complaint.— The  allegations  of  a  complaint 
determine  the  character  and  object  of  an  action,  and  the  plaintiflt 
cannot  be  permitted,  after  the  trial  of  a  cause,  to  assume  a  wholly 
different  object  as  the  purpose  of  the  action.  Hunt  v.  Mining  Co,, 
451. 

62.  Practice  in  Civil  Cases  —  Compulsory  Nonsuits  in  Jury 
Trials.-  In  a  case  tried  to  a  jury  the  court  may,  on  motion  of  de* 
fendant,  enter  a  judgment  of  nonsuit  when  the  plaintiff  fails  to 
introduce  sufficient  evidence  to  warrant  a  finding  and  judgment  in 
his  favor.    Ouldager  v.  Bockivell,  450. 

68.  Legal  and  Equitable  Remedies- Action  for  Delivery  of 
Title  Deeds. —  Where  the  principal  ground  of  relief  demanded  by 
an  action  is  the  delivery  of  title  deeds,  muniments  of  title,  or  other 
written  instruments,  the  value  of  which  cannot  with  reasonable 
certainty  be  estimated,  or  where  by  reason  of  the  insolvency  of  the 
defendants  an  action  at  law  would  not  afford  a  full,  adequate  and 
complete  remedv,  an  equitable  action  may  be  maintained.  WiUr 
iams  V,  Carpenter,  477. 
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64.  Jury  Trial  — Aroumbnt  of  Counsel.— Counael,  in  aign- 
menC  before  the  jurj,  may  not  comment  upon  matters  of  fact  that 
are  not  io  evidence.  Subject  to  this  general  rule  trial  courts  should, 
in  the  exercise  of  a  reasonable  discretion,  favor  the  freest  and  full- 
«8t  discussion.    Cook  v.  Doud^  4BS. 

65.  Motions  for  New  Trial  —  Discretion  of  Trial  Coubib. — 
Trial  courts  are  vested  with  a  large  discretion  in  determining  mo- 
tions for  a  new  trial,  and,  unless  there  be  an  illegal  exercise  of 
such  discretion  or  a  clear  abuse  thereof,  appellate  courts  refuse  to 
interfere.    Ih, 

65.  8amb  —  Comments  of  Counsel  on  the  Absence  of  Ex- 
cluded EviDBNCB. —  Where,  in  action  for  assault,  evidence  as  to 
the  relations  of  the  parties  prior  to  the  assault  has  been  excluded, 
it  is  within  tbe  discretion  of  the  court  to  grant  a  new  trial  on  ao- 
•count  of  remarks  of  defen«iant's  counsel  commenting  on  the  ab- 
sence of  such  evidence,  and  intended  to  prejudice  the  jury  against 
plaintiff  by  producing  the  impression  that  there  was  great  provo- 
cation to  the  assault,     lb, 

67.  Code  Plbadinq  —  UNiriNa  Several  Causes  of  Action  in 
-the  Same  Count.—  At  common  law  the  pleader  might  unite  in  one 
43ount  several  ind^itatus  assumpsit  counts  relating  to  the  same 
Bttbject-matter;  and  when  the  same  course  is  pursued  under  the 
code,  a  general  demurrer,  when  either  count  is  good,  must  be  over- 
rulea.     Campbell  v.  Shiland,  491. 

68.  Common-Law  Forms  Sufficient  Under  Code  as  to  Allb- 
OATIONS  OF  Fact. —  A  count  in  indebitatus  assumpsit,  framed  sub- 
atantially  as  required  at  common  law,  sufficiently  complies  with 
the  code  mandate  as  to  allegations  of  fact.     lb, 

'  69.  Equitablb  Intervention  Not  Admissible  —  Acts  of  a 
Party  to  a  Contract  Against  Which  a  Court  of  Equity 
Cannot  Reueve.— Where  a  party  has  the  means  of  acquiring  full 
information  respecting  the  nature  and  extent  of  the  obligations  he 
is  about  to  assume  in  the  execution  of  the  contract,  and  ample 
time  to  acquaint  himself  therewith,  in  the  absence  of  fraud  or  im- 
position by  the  other  party  to  the  contract,  a  court  of  equity  can- 
not relieve  him  against  over-generous,  hasty  and  incunsiderate 
action  on  his  part,  however  ill-advised  and  injurious  to  his  in- 
terests they  may  be.     Wier  v,  Johns,  493. 

70.  Equity  Cannot  Keueve  Against  One's  Own  Laches.—  A 
bill  to  set  aside  a  conveyance  of  land  donated  by  the  plaintiff  will 
not  lie  in  ttie  absence  ot  fraud  or  mistake.    lb, 

71.  Action  on  Insurance  Policy  —  Pleadings  —  Issues  and 
Testimony. —  Wiiere  an  answer  to  the  complaint  averred  that  ma- 
terial statements  in  the  plaintiff's  application  for  insurance  were 
untrue,  a  replication  averring  the  plaintiff  did  not  make  or  sign 
the  application,  but  it  was  written  without  his  knowledge  by  the 
agent  of  the  company,  the  replication  not  being  attacked  by  de- 
murrer or  uK>tion,  makes  the  responsibility  for  the  application  a 
material  issue  in  the  case,  and  entitles  the  insured  to  testify  that 
he  did  not  make  or  sign  it,  and  to  give  his  version  of  what  actually 
took  place  between  himself  and  the  agent  in  reference  to  the  ap- 
plication.   State  Ins,  Co,  v,  Taylor,  4^9. 

72.  Facts  and  circumstances  Not  Available  as  a  Defense  to 
Action  on  the  Policy.-  The  claim  that  the  policy  has  been  avoided 
by  a  violation  of  the  provision  thereof  that  the  house  insured  is 
occupied  by  the  owner  as  a  private  residence,  whereas  it  was  oc- 
cupied as  an  inn  or  boarding-house,  is  not  available  as  a  defense 
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where  it  appears  that  the  character  of  the  house  in  ibis  particular 
was  not  changed  after  the  insurance  was  effected ;  that  the  com- 
pany's agent  was  informed  at  the  time  of  making  the  contract 
that  persons  were  entertained  at  the  house,  more  or  less,  and  some 
boaraers  kept  at  times,  etc.,  and  that  this  use  of  the  property  in  no 
way  contributed  to  the  iods.    Ih. 

78.  The  Statute  of  Limitations  is  Pleadable  to  Any  Onb 
OB  All  of  Several  Distinct  Causes  of  Action,  Though  Em- 
braced IN  A  Single  Count.— When  a  complaint  states  several 
distinct  causes  of  action  —  as  for  moneys  expended  for  the  use  of 
defendant ;  for  services  performed  by  plaintiff  as  agent  of  the  de- 
fendant; for  the  use  of  property  by  the  defendant,  etc.,— the  stat- 
ute of  limitations  may  be  pleaded  to  each  or  all  of  these  several 
items,  although  all  are  joined  in  one  count.    Oilpin  v.  AdarnB,  5li, 

74.  Action  Against  Indorsee  of  Promissory  Note,  the  mak- 
ers Not  Having  Been  Prosecuted  to  Insolvency.— In  a  suit 
against  the  indorser  of  a  promissory  note,  no  action  having  been 
instituted  against  the  makers,  the  question  whether  a  suit  against 
the  latter  would  have  been  wholly  unavailing  was  properly  sub- 
mitted for  Che  determination  of  the  jury  on  the  evidence,  under 
flection  7,  chapter  9,  General  Statutes.    Castagno  v.  Carpenter^  524. 

75.  Pleading  —  Averments  and  Issues.— The  denial  in  a  plead- 
ing of  •*  legal  notice  *  *  *  so  as  in  any  way  to  affect  *  ♦  » 
the  title  derived,"  etc.,  does  not  put  in  issue  the  allegation  of  no- 
tice in  the  pleading  answered.    Seaman  v.  Hcuc,  536. 

76.  Unavoidable  Accident  as  a  Defense.— A  defense  based 
on  unavoidable  accident  is  not  available  where  it  already  appears 
that  the  gross  carelessness  and  neeligence  of  the  defendants  con- 
tributed to  the  injury  complained  of.    Irrigating  Co,  v.  House, 

77.  Change  of  Venue  —  Prejudice  of  Judge.—  It  is  no  ground 
for  a  change  of  venue  in  a  civil  case  that  the  judge  had  formerly 
represented  the  people  as  prosecuting  attorney  in  a  criminal  pros- 
ecution against  defendant,  and  had  been  counsel  for  the  plaintiff 
in  a  civil  suit  against  him.    Karcher  v,  Pearce,  557. 

78.  Pleading  Insufficient  Defenses  —  Replication  Unneces- 
8ARY. —  A  plea  in  an  action  on  a  written  contract  setting  up  a  con- 
temporaneous parol  agreement  inconsistent  with  the  written  con- 
tract is  insufficient,  and  requires  no  i-eplication.  Fitzgerald  v, 
Burke,  559. 

79.  Same  —  Defense  of  Recovery  Against  a  Joint  Obligob 
No  Bar  Without  Allegation  of  Satisfaction  of  Judgment.— 
A  plea  that  the  contract  sued  on  is  joint  and  several,  and  that 
plamtiff  has  already  recovered  judgment  against  one  of  the  joint 
and  several  obligors  in  another  suit,  but  not  alleging  satisfaction 
of  the  judgment,  is  insufficient  to  constitute  a  defense.    lb, 

80.  Necessary  Parties  — Waiver.— Objections  for  defect  of 
parties  must  be  raised  either  by  demurrer  or  answer,  and  if  not  so 
raised  they  are  waived.    lb. 

81.  Disposition  of  Courts  Concerning  the  Decision  of  Con- 
stitutional Questions.—  Courts  usually  decline  to  determine  the 
constitutionality  of  a  legislative  enactment  in  a  case  where  the  rec- 
ord presents  some  other  and  clear  ground  upon  which  the  judg- 
ment may  rest.    De  Votie  v.  McOerr,  577. 

tii.  Character  of  Evidence  Required  in  Election  Contest. 
Here  rumors  circulated  and  arguments  advanced  against  particu- 
lar candidates  during  political  campaigns,  however  false  or  mali- 
cious, cannot  affect  the  determination  of  such  cases.  The  contestor 
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must  show  that  by  the  illegal  casting  or  rejection  of  votes  the  re* 
suit  is  different  from  what  it  otherwise  would  have  been  or  the 
proceeding  cannot  be  entertained.     Todd  v,  Stewart,  286. 

83.  PRACmCE  ON  CORRECnON  OF  RECORD  IN  THE  TRIAL  COURT.— 
When  leave  is  granted  by  the  supreme  court  in  a  cause  pending 
therein,  to  apply  in  the  court  below  for  a  correction  of  its  record, 
and  the  court  below  grants  or  refuses  the  application,  the  proceed- 
ings should  be  reported  as  an  amendment  to  the  transcript  in  the 
original  cause  pending  in  the  supreme  court.    Pleyte  v.  Pleyte,  593. 

84.  LiABiUTY  OF  Sureties  on  Appeal  Bond.—  Unless  plaintiff 
in  error  procures  his  supersedeas  within  thirty  days  after  the  date 
of  the  dismisRal  of  his  appeal,  the  sureties  on  his  appeal  undertak- 
ing become  liable  thereon  as  in  case  of  affirmance.  McMicJiael  v, 
Oroves,  540. 

85.  Joint  and  Several  Gbuqations.- Under  the  Civil  Code, 
making  joint  instruments  several  also,  the  holder  of  a  note  who 
sues  the  maker  and  indorser  as  joint  makers,  dismisses  as  to  the 
indorser  without  prejudice,  and  obtains  judgment  against  the 
maker,  may  afterwarcfs  sue  the  indorser.     Hamill  v.  Ward,  277. 

80.  Authority  and  Duty  of  District  Judges  to  Hold  Courts 
FOR  Each  Other.— The  judges  of  the  district  court  may  hold 
courts  for  each  other,  and  it  is  their  duty  so  to  do  under  certain 
circumstances.    Empire  Land  <fc  Canal  Co,  v,  Engley,  289. 

87.  Judge's  Authority  Presumed.—  When  a  district  judge  holds 
a  term  of  court  outside  his  own  district,  his  authority  so  to  do,  and 
to  try  the  causes  pending  in  such  court,  will  be  presumed  unless 
the  contrary  appears,     lo, 

88.  When  Two  or  More  District  Judges  Cannot  Act  To- 
gether.— Two  or  hiore  district  judges  cannot  lawfully  sit  and  act 
together  as  a  district  court  in  this  state,  except  as  they  sit  in  bank 
for  the  purposes  specified  in  the  act  of  April  2,  1887.  People  v. 
Rucker,  896. 

89.  Personal  Judgment  May  Be  Entered  in  a  Mechanic's 
Lien  Proceeding.—  Under  the  act  of  1883  a  personal  judgment 
may  be  rendered  for  the  amount  found  due,  though  the  right  to 
a  hen  be  not  sustained.    Cannon  and  Bounce  v>  Williams,  21. 

!  90.  Effect  of  an  Appeal  from  a  Decree.— The  taking  and 

perfecting  of  an  appeal  under  the  act  of  1885  (since  repealed)  by 
the  filing  of  the  bond  required  by  section  23,  page  854,  from  a  de- 
cree dissolving  a  temporary  injunction,  and  ordering  the  receiver 
to  deliver  over  possession  of  the  property  involved  to  the  persons 
entitled  thereto  under  the  decree,  operated  as  a  supersedeas  and 
stay  of  proceedings  as  to  every  part  of  the  decree.  The  trial  court 
being  thus  ousted  of  all  power  to  enforce  it,  the  receiver  was  not  ixx 
contempt  for  declining  to  execute  it  pending  the  appeaL  Hurd  v. 
People,  207. 

91.  Pleading  —  Legal  Effect  of  Uncontroverted  Allega- 
tions.—  Every  material  allegation  of  a  complaint  or  answer,  not 
controverted,  must,  for  the  purposes  of  the  action,  be  taken  as 
true.     Wilson  v.  Hawthorne,  530. 

92.  Jurisdiction— How  a  Judgment  May  Be  Impeached.— A 
judgment  rendered  without  obtaining  jurisdiction  of  the  person 
may  be  impeached  by  a  proceeding  in  equity,  or  by  answer  to  an 
action,  wherein  equitable  defenses  are  allowable,    lb, 

93.  Same  —  Allegation  of  Merits.—  An  allegation  of  merits 
should  be  made  in  a  complaint  or  answer  denying  the  validity  of 
a  judgment  as  an  earnest  of  good  faith;  but  such  allegation  is  not 
essential  or  traversable.    lb. 
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94.  Undeb  Code  Practice  a  Joint  Equitable  Defense  Mat 
Be  sufficient  as  to  a  Single  Defendant  Though  Insufficient 
AS  to  Others.— The  rigid  rule  in  common-law  actions  that  a  joint 
plea  insufficient  as  to  one  defendant  is  insufficient  as  to  all  is  not 
applicable  to  an  equitable  defense  under  the  Colorado  Code  of 
Procedure.  Queerer  whether  a  judgment  rendered  against  several 
parties  may  be  maintained  against  those  over  whom  jurisdiction 
was  regularly  obtained,  when  set  aside  as  to-  others  tor  want  of 
jurisdiction.    lb, 

PRACTICE  IN  SUPREME  COURT: 

1.  Exercise  of  Original  Jurisdiction  by  Supreme  Court.—  It 
is  the  settled  practice  of  the  supreme  court  not  to  exercise  its  orig- 
inal jurisdiction  except  in  cases  publici  juris,  or  in  cases  where  it 
is  shown  that  a  refusal  to  take  jurisdiction  would  practically 
amount  to  a  denial  of  justice.    In  re  Rogers,  18. 

2.  The  Findings  of  a  Referee  Must  Be  Excepted  to.— The 
correctness  of  findings  of  fact  returned  by  a  referee  will  not  be  in- 
quired into  by  the  supreme  court  unless  exceptions  thereto  be  taken 
in  the  court  below.     Cannon  et  aL  v,  Williams,  21. 

8.  Preserving  Objections  to  Evidence  and  Instructions.— 
Objections  and  exceptions  relating  to  evidence  and  instructions 
given  at.the  trial  cannot  be  considered  on  error  or  appeal  unless 
properly  preserved  in  the  record  ffied  in  this  court.  Brahoney  et  oA 
r.  Uailioad  Co,  27. 

4.  Objections  to  Pleajdings.— Objections  to  a  complaint  on 
the  ground  of  misjoinder  of  parties,  or  that  several  causes  of  action 
are  improperly  united,  and  other  like  objections,  if  not  taken  by 
demurrer  or  answer,  will  be  deemed  waived.    /&. 

5.  Judgment  on  Contract  —  When  Appeal  Unavailing.— 
Where  judgment  is  regularly  entered  upon  a  personal  contract, 
and  upon  sufficient  evidence  to  support  it,  and  no  evidence  is  pro- 
duced in  support  of  the  defense  relied  on,  an  appeal  from  the  judg- 
ment is  unavailing.    McKenzie  v,  McMillen,  50. 

6.  Issues  op  Fact  —  Province  of  Jury.—  The  weight  of  the  evi- 
dence and  the  credibility  of  the  witnesses  are  matters  of  which  the 
jury  are  the  proper  judges.    Siinonton  v,  Rohm,  51. 

7.  Instructions  Substantially  Correct  Not  Cause  for  Re- 
versal.—  Though  some  of  the  instructions,  separately  considered,, 
be  not  as  perfect  and  accurate  in  form  as  they  might  be,  neverthe* 
less,  if  the  charge  as  a  whole  fairly  submits  the  questions  at  issue 
for  the  determination  of  the  jury  upon  the  evidence,  the  verdict 
should  not  be  disturbed,     ib. 

8.  Practice  in  Supreme  Court  in  Cases  in  Which  Error  Oc- 
curred IN  THE  Trial  Below. —  It  is  not  the  usual  practice  of  this 
court  to  substitute  its  own  findings  in  the  place  of  the  findings  of 
the  trial  court  upon,  matters  of  fact  based  upon  conflicting  evi- 
dence given  orally  in  open  court ;  but,  where  the  conclusions  of 
law  are  erroneous,  the  general  rule  is  to  reverse  the  judgment,  and 
remand  the  cause  for  a  new  triaL  Rico  R,  <St  M.  Co,  v,  MuS" 
grave,  79. 

9.  Instructions  —  In  Order  to  Have  Same  Reviewed  the  En- 
tire Charge  Must  Be  Embraced  Within  the  Transcript.— In 
construing  a  charge  to  the  jury  the  entire  charge  must  be  consid- 
ered, and  where  appellant  does  not  embrace  within  the  transcript 
the  entire  charge  ^iven,  the  supreme  court  cannot  determine 
whether  or  not  the  jury  were  misled  by  the  charge  to  which  ex- 
ception is  taken.    McQuown  v,  Oavanatighf  188^ 
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10.  Appeal  — Weiqht  op  Evidbncb.— Where  the  queetioDS  in 
a  case  are  purely  of  fact,  the  supreme  court  will  not  interfere  with 
the  verdict  of  the  jury  when  there  is  evidence  to  warrant  ita  find- 
ings.   HcUloek  V.  atoehdale,  19a 

11.  Election  Contests  — -  Plbadinqs  and  PBAcncB  in  Supbexb 
Court.— A  general  averment  of  election  frauds  or  the  intimida- 
tion of  voters  is  insufficient ;  under  the  rules  of  this  court  in  rela- 
tion to  election  contests,  proper  ultimate  facts  must  be  pleaded  as 
in  other  cases.     Todd  v.  Stewart,  286. 

12.  Charaotbb  of  Evidence  Reqxtibed  in  Such  Cases.— Mere 
rumors  circulated  and  arguments  advanced  against  particular  can^ 
didates  during  political  campaigns,  however  false  or  malicious,  can- 
not affect  the  determination  of  such  cases.    Ih. 

18.  What  Contestob  Must  Show.— If  the  contestor  does  not 
show  tliat  by  reason  of  the  illegal  casting  or  rejection  of  votes  the 
result  is  different  from  what  it  would  otherwise  have  been,  the  pro- 
ceeding should  not  be  entertained.    lb. 

14.  Decree  in  Equity  —  Conflicting  Evidence,— Where  the 
evidence  iu  the  trial  court  is  coaflicting,  but  sufficient  to  sustain 
the  findings  and  decree,  the  supreme  court  will  not  interfere. 
Biley  v.  Rtley,  290. 

15.  Appeals  in  Fobciblb  Entry  and  Dbtainbb  Cases.—  Ap- 
peals to  the  supreme  court  in  forcible  entry  and  detainer  cases  are 
allowable  only  where  the  judgment  appealed  from  amounts,  ex- 
clusive of  costs,  to  $100,  or  relates  to  a  franchise  or  freehold. 
Crane  v.  Farmer,  294. 

16.  JoiNiNa  IN  Ereob  Will  Not  Confbb  Jurisdiction.— Where 
the  judgment  sought  to  be  appealed  from  is  not  appealable,  con- 
sent by  joining  in  error  is  ineffectual  to  save  the  appeal.    lb, 

17.  Oral  Charge  to  Jury  by  Consent,  and  Insufficient  Ex- 
ceptions Thereto. —  Whei-e,  by  consent,  the  charge  to  the  jury  is 
given  orally,  an  exception  to  the  "giving of  said  charge,  and  each 
several  proposition  of  law  therein  contained,"  without  calling  the 
judge's  attention  to  any  particular  error,  is  insufficient  to  bring  up 
for  review  alleged  erroneous  portions  of  the  charge.  Keith  v. 
WeOe,  821. 

18.  No  Motion  Below  for  New  Trial,  and  Ihferfct  Bill  op 
Exceptions. —  Where  only  part  of  the  evidence  given  at  the  trial 
is  preserved  in  the  bill  of  exceptions  and  a  new  trial  was  not  asked 
for  in  the  court  below,  the  supreme  court  can  review  only  errors 
of  law  occurring  at  the  trial  to  which  exceptions  were  duly  re- 
served,   lb, 

19.  Bill  op  Exceptions  —  Stipulations  of  Counsel  Not  Equiv- 
alent Thereto. —  The  supreme  court  cannot  review  the  evidence 
unless  the  same  is  incorporated  into  the  record.  The  stipulation  of 
counsel  that  the  testimony  as  taken  by  the  court  stenographer  shall 
be  the  record  in  the  case  does  not  supply  the  place  of  a  bill  of  ex- 
ceptions duly  authenticated  and  cer titled.  McKenzie  v.  Ballard,  42G. 

20.  Practice  in  Supreme  Court  — A  Joint  Appeal  Not  Main- 
tainable Unless  Each  Appellant  Entitled  to  an  Appeal.  ~  Un- 
der the  act  of  1889,  page  77,  providing  for  appeals  from  courts  of 
record  to  the  supreme  court,  a  joint  appeal  wiu  not  lie  in  any  cause 
unless  as  to  each  appellant  there  exists  a  final  judgment  or  decree 
amounting  to  the  sum  of  $100,  exclusive  of  costs,  or  relating  to  a 
franchise  or  freehold.  When,  therefore,  the  only  judgment  ren- 
dered against  a  portion  of  the  defendants  is  a  judgment  for  ooets, 
a  joint  appeal  will  be  dismissed  on  mQtion  of  the  appellee*  Dia* 
mond  Tunnel,  etc  Go,  v,  Favikner^  438, 
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21.  Dismissal  op  Appeals  — ■  If  the  Motion  Therefor  Contain 
SuFFiciBNT  Grounds,  that  it  Also  Recite  Insufficient  Grounds 
Constitutes  No  Waiver  of  Appellee's  Riohts.— The  appellee 
does  not  waive  his  right  to  have  the  appeal  dismissed  by  asiertins^ 
in  Ms  motion  as  an  additional  reason  therefor  that  the  purportea 
transcript  is  scandalous  and  irregular,  and  cannot  be  treated  as  a 
transcript  under  the  rules  of  the  court.     lb. 

23.  Objections  Not  Raised  Below.—  When  there  is  sufficient 
legal  evidence  to  support  the  judgment  it  cannot  be  disturbed 
upon  appeal  because  joint  and  several  demands  were  improperly 
commingled  at  the  trial,  no  objection  for  this  reason  having  been 
interposed.    Ayrea  v.  Shields,  475. 

23.  Waiver  of  Objections— Practice  in  Supreme  Court.— 
When  opposinji:  counsel  refrains  from  objecting  at  the  time  to  im- 
proper argument,  and  the  trial  court  afterwards  refuses  relief, 
reviewing  tribunals,  invoking  a  rule  analogous  to  that  of  estoppel, 
frequently  decline  also  to  interfere.     Cook  v,  Doud,  483. 

24.  Motions  for  New  Trial— Discretion  of  Trial  Courts. 
Trial  courts  are  vested  with  a  large  discretion  in  determining  mo- 
tions for  a  new  tiial,  and  unless  there  be  an  illegal  exercise  of  such 
discretion,  or  a  cl6ar  abuse  thereof,  appellate  courts  refuse  to  in- 
terfere,   lb. 

25.  The  Statute  of  Limitations  is  Pleadable  to  Any  One 
or  All  of  Several  Distinct  Causes,  Though  Embraced  in 
A  Single  Count. —  When  a  complaint  states  several  distmct  causes 
of  action  —  as  for  moneys  expended  for  the  use  of  defendaut;  for 
services  performed  by  plaintin  as  agent  of  the  defendant ;  for  the 
use  of  property  by  the  defendant,  etc., —  the  statute  of  limitations 
may  be  pleaded  to  each  or  all  of  these  several  items,  although  all 
are  joined  in  one  count.     Qilpin  v,  Adama^  512. 

26.  Instructions  to  Jury— Appellant  Cannot  Complain  of 
Error  Which  Does  Not  Prejudice.—  Where  the  appeJlaut  ubsigned 
error  upon  an  instruction  given  at  the  trial,  and  it  appears  that  the 
portion  of  the  instruction  applicable  to  the  facts  of  the  case  stated 
the  law  correctly,  and  that  the  portion  complained  of  could  not 
have  been  prejudicial  to  the  appellant  in  any  event,  it  affords  no 
ground  for  reversal.     Castagno  v.  Carpenter,  524, 

27.  Practice  in  Supreme  Court  —  Effect  of  a  Dismissal  of  a 
Writ  op  Error  or  an  Appeal  Under  Different  Statutes.—  Prior 
to  1687  the  dismissal  of  a  writ  of  error  or  an  app;:^al  by  the  supjeme 
court,  without  express  affirmance  of  the  judgment,  operated,  re- 
gardless of  the  ground  relied  on,  as  a  nonsuit  in  the  former  in- 
stance and  a  discontinuance  of  the  particular  appellate  proceeding 
in  the  latter.    McMichael  v.  Groves,  540. 

28.  Same.—  But  under  the  statute  of  1887,  in  causes  brought  up 
for  review  from  the  district  court,  unless  the  order  of  dismissal  ex- 
pressly reserves  the  right,  the  judgment  stands  atfirmed,  and  a  fur- 
ther review,  either  by  appeal  or  by  error,  cannot  be  had.     lb, 

29.  Dismissal  of  Appeal  Without  Prejudice.—  When  an  ap- 
peal is  dismissed  without  prejudice,  appellant's  right  to  a  writ  of 
error  at  any  time  within  three  years  from  the  rendition  of  judg- 
ment remams.    lb. 

30.  Review  —  Weight  of  Evidence.—  Where  the  evidence  was 
conflicting,  and  the  findings  of  the  trial  court  were  not  manifestly 
against  the  weight  thereof,  the  judgment  will  not  be  disturbed, 
WetuUing  Cattle  <&  Land  Co.  v.  Woodburn,  544. 

31.  Practice  in  Supreme  Court— Appeal— Assionmbst  of 
Errors- Exceptions  to  Instructions.— Where  the  verdict  is 
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sustained  by  the  evidence,  and  no  errors  assigned  to  the  admission 
or  rejection  of  testimony,  formal  exceptions  not  being  reserved  to- 
the  instructions,  and  the  charge  being  substantially  correct^  the 
judgment  will  be  affirmed.    Qutahall  v.  Helm,  543. 

33.  Practice  when  Finding  Unsupported.— Where  the  evi- 
dence does  not  tend  to  support  the  finding,  the  judgment  will  be 
reversed  as  being  against  the  evidence.     Cross  v,  Kistler,  571. 

38.  Rehearing  —  Constitutionauty  op  Supreme  Court  Com- 
mission Act. — The  constitutionality  of  the  act  providing  for  a 
supreme  court  commission  is  not  necessarily  involved  upon  the 
petition  for  a  rehearing  of  a  cause  which  had  been  referred  to 
the  commlFsiou  in  pursuance  of  said  act.    De  Votie  v.  McOerr,  577. 

84.  Disposition  op  Courts  Concerning  the  Decision  op  Con- 
stitutional Questions. —  Courts  ordinarily  decline  to  determine 
the  constitutionality  of  a  legislative  enactment  in  a  case  where 
the  record  presents  some  other  and  clear  ground  upon  which  the 
judgment  may  rest.    26. 

85.  The  Supreme  Court  Not  Authorized  to  Adopt,  Pro 
Forma,  the  Opinions  op  the  Supreme  Court  Commissioners.— 
The  supreme  court  alone  can  promulgate  opinions  aqd  render 
judgments,  and  its  duty  is  not  discharged  by  the  adoption  pro 
forma  of  the  conclusions  of  the  supreme  court  commission.    16. 

86.  Right  op  Oral  Argument  in  Supreme  Court.—  The  privi- 
lege of  being  heard  orally  before  the  supreme  court  prior  to  final 
judgment  is  a  right  which,  though  subject  to  reasonable  regula- 
tion, cannot,  under  our  practice,  be  denied  to  any  party  litigant 
making  seasonable  application  therefor.     76. 

37.  Practice  on  Application  for  Correction  of  Record.— 
An  application  to  correct  the  record  in  a  cause  pending  in  the  su- 
preme court  does  not  Jay  a  foundation  for  a  new  proceeding  on 
error.  When  leave  is  given  to  apply  in  the  court  below  for  such 
correction  and  the  court  below  grants  or  refuses  the  application^ 
the  proceedings  should  be  reported  as  an  amendment  to  the  tran- 
script in  the  original  cause.    Pleyte  v.  Pleyte,  593. 

PRINCIPAL  AND  AGENT: 

1.  When  Contract  Admissible  Against  a  Successor  to  Bxtsi- 
NESS.—  Where  a  man  in  trade  hired  an  assistant  at  a  stipulated jpo* 
diem,  and  afterwards,  as  agent  of  his  wife,  who  succeeded  to  the 
property  and  business,  continued  to  allow  and  pay  him  at  the  same 
rate  for  his  services;  but  the  wife,  on  assuming  personal  supervis- 
ion, refused  to  allow  and  pay  him  at  the  same  rate  for  the  time  then 
due,  claiming  that  the  contract  made  with  the  husband  was  not 
binding  on  her,  it  is  proper  for  the  plaintiff  to  prove  the  original 
contract  of  hiring.    McQuoum  v.  Cavanaugh^  188. 

2.  Acts  of  Insurance  Agents  Chargeable  to  the  Insxtrancb 
Company. — The  employment  by  an  insurance  company  of  an 
agent  to  solicit,  receive  and  forward  to  the  company  applications 
for  insurance,  to  receive  and  forward  policies,  and  to  collect 
premiums,  makes  him  the  agent  of  the  company  for  the  perform- 
ance of  these  duties,  and  any  misstatements,  errors  or  omissions 
resulting  from  his  fraud,  neglect  or  carelessness  are  chargeable  to 
the  company,  and  not  to  the  insured.  State  Insurance  Co.  v, 
Taylor,  4tf». 

PROCESS:  See  WRITS. 

PROMISSORY  NOTES  AND  BILLS  OF  EXCHANGE: 

1.  Fraudulent  Assignment. —The  assignee  of  a  promissory- 
note  who  pays  no  consideration  therefor,  and  participates  in  the 
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PROMISSORY  NOTES  AND  BILLS  OF  EXCHANGE  —  Confinw^d. 
fraudulent  intent  of  his  assignor,  is  not  entitled  to  the  immunity 
of  bona  fide  assignees  for  value,  before  due,  of  commercial  paper. 
Hamill  v.  First  Nat  Bank,  1. 

2.  Promissory  Notes  — Leoal  Effect  of  Their  Assignment. 
The  assignment  of  a  promissory  note  vests  in  the  assignee  both  the 
note  and  the  security  originally  given  in  connection  therewith. 
Smith  V.  Brunk,  75. 

8.  Contracts — Consideration. —  A  promissory  note  was  given 
by  defendant  solely  as  collateral  security  for  a  debt  due  plaintiff  on 
account.  Before  the  giving  of  the  note  this  account,  together  with 
a  trust-deed  securing  it,  had  been  assigned  to  a  third  person.  De- 
fendant was  ignorant  of  such  assignment,  and  would  not  have 
executed  the  note  had  he  known  of  it.  After  the  assignment,  and 
before  the  commencement  of  suit  on  the  note,  the  assignee  received 
payment  in  full  of  the  account  in  question.  The  note  had  not 
been  negotiated.  Held,  that  plaintiff  could  not  recover,  there  being 
no  consideration  for  the  note.    Johnson  v.  Mitchell,  227. 

4.  Contracts  —  Joint  and  Several  Obligations.—  Under  the 
statute  and  the  Civil  Code  making  joint  instruments  several,  also 
<Gen.  Stat  §  1884;  Code,  §  13),  tlie  holder  of  a  note  who  sues  the 
maker  and  indorser  as  joint  makers,  and  dismisses,  as  to  the  in- 
dorser,  without  prejudice,  afterwards  obtaining  judgment  against 
the  maker,  may  then  sue  the  indorser.    Hamill  v.  Ward,  277. 

5.  Action  Against  Indorser  of  PROMIc^soRY  Note,  the  Makers 
Not  Having  Been  Prosecuted  to  Insolvency.— In  a  suit  against 
the  indorser  of  a  promissory  note,  no  action  having  been  instituted 
against  the  makers,  the  question  whether  a  suit  against  the  latter 
would  have  been  wholly  unavailing  was  properly  submitted  for 
the  determination  of  the  jury  on  the  evidence,  under  section  7, 
chapter  9,  General  Statutes.     Castagno  v.  Carpenter,  524. 

6.  Negotiable  Instruments  Assigned  to  Bona  IIde  Pur- 
chasers.— Wliere  A.  indorses  drafts  in  blank  to  B.  for  collection, 
and  B.,  wrongfully  assuming  to  be  the  owner,  sells  and  disposes 
of  them  to  C,  who  has  no  knowledge  of  the  want  of  ownership  in 
B.,  C.  is  invested  with  good  title.  He  is  not  chargeable  with  no- 
tice of  ownership  in  A.  by  the  fact  that  in  B.*s  letter,  transmitting 
the  drafts  to  him,  they  were  described  as  **A.*8  acceptances.^ 
Coors  V.  German  Nat,  Bank,  202. 

PUBLIC  DOMAIN:  See  ADVERSE  CLAIMS. 

PUBLIC  LANDS:  See  ADVERSE  CLAIMS. 

RATIFICATION: 

*  1.  A  Fraudulent  Sale  of  Real  Estate  May  Be  Ratified 
BY  THE  Conduct  of  the  Purchaser.—  Where  purchasers  of  min- 
ing property  enter  into  possession,  and,  after  finding  that  they 
have  been  deceived  by  misrepresentations  of  the  seller,  fail  to 
either  rescind  the  contract  of  purchase  or  affirm  it,  and  bring  an 
action  for  the  deceit,  but  continue  to  exercise  acts  of  ownership, 
•they  are  estopped  from  setting  up  the  misrepresentations  as  a  de- 
fense to  an  action  to  enforce  the  contract.  Butler  v,  Rockwell,  125. 
2.  Affirmance  of  Transfer  of  Stock  in  I'rade  Made  by  an 
Insolvent  Firm. —  Where  an  insolvent  firm  has  transferred  all  its 
propertv,  taking  notes  in  payment,  its  creditors  who  have  not  at- 
tempted to  have  the  sale  set  aside,  but  have  treated  it  as  legitimate 
by  proceeding  against  the  purchasers  by  attachment  for  the  money 
4lue  on  the  notes,  cannot  question  the  bona  fides  of  the  sale.  Si^ 
man  v.  Abemathy,  174. 
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BEDEMPTION: 

No  REDBHPnaN  from  JimiciAL  Sale  of  Pebsonal  Pbofbbtt.— 
The  right  of  redemption  from  a  judicial  sale  of  personal  j^pertj 
does  not  exist  in  this  state.     Conway  v.  John,  90. 

REFORMING  INSTRUMENTS:  See  EQUITY,  1. 
REHEARING: 

1.  CONSTITUnONALITY   OF   SUPREME  COURT   COMMISSION   AcnP.— 

Upon  a  petition  for  a  rehearing  of  a  cause  which  had  been  referred 
to  the  supreme  court  commission,  under  the  act  providing  for  such 
coramissioo,  the  constitutionality  of  said  act  is  not  necessarily  in- 
volved.   De  Votie  v.  McOerr,  577. 

2.  Constitutional  Questions  Relating  to  Legislative  Enact- 
ments —  Disposition  of  Courts.—  Courts  ordinarily  decline  to  de- 
termine the  constitutionality  of  legislative  enactments  in  cases 
where  the  records  present  other  and  clear  grounds  upon  which  their 
judgments  may  rest.    lb, 

REPLEVIN: 

{Sureties  Not  Entitled  to  the  Possession  of  Attached  Prop- 
erty—  Replevin.— When  the  release  of  attached  property  has 
been  procured  by  giving  a  forthcoming  bond,  the  sureties  upon 
such  bond  are  not  by  reason  of  their  suretyship  entitled  to  the  pos- 
session of  the  property,  and  cannot  therefore  maintain  the  action 
of  replevm.    Stevenson  v.  Palmer,  565. 

RIGHT  OF  WAY:  See  EMINENT  DOMAIN,  1,  2. 

SALES: 

1.  Transfer  of  Stock  by  Insolvent  Firm— Ratification  by 
Creditors.—  Where  an  insolvent  firm  has  transferred  all  its  prop- 
erty, taking  notes  in  payment,  its  creditors,  who  have  not  sought 
to  have  the  sile  set  aside,  but  have  acquiesed  in  it  and  treated  it  as 
legitimate  by  proceeding  against  the  purchasers  by  attachment  for 
the  money  supposed  to  be  due  on  the  notes,  cannot  question  the 
bonafidHS  of  the  sale.    Sickman  v.  Abernathy,  174. 

2.  »ale  and  Delivery  of  Chattels  by  Merchant  in  Failino 
Circumstances. — Where  a  merchant  in  failing  circumstances 
transfers  and  delivers  to  a  creditor,  in  liquidation  of  his  claim,  his 
entire  stock  in  trade  and  fixtures,  and  an  hour  or  two  afterwards 
the  latter  appoints  him  his  agent  to  sell  the  stock  and  close  up  the 
business,  redelivering  to  him  the  possession  for  that  purpose,  where- 
upon the  goods  are  attached  at  the  suit  of  another  creditor  of  the 
debtor,  a  jury  is  justified  in  finding  that  the  sale  was  not  accompa- 
nied by  au  immediate  delivery  and  followed  by  an  actual  and  con- 
tinued poHsession,  as  required  by  section  14  of  the  statute  of  frauds 
(Gen.  St.  p.  509).    Baur  v.  Beall,  388. 

a  Contract  for  Sale  of  Chattels  to  Be  Deuvebed  Not  a 
Fraudulent  Conveyance.— A  contract  by  merchants  to  furnish 
supplies  and  money  to  mine  owners,  and  to  receive  therefor  ore  as 
it  IS  mined,  is  not  a  present  absolute  sale  of  the  ore.  and  therefore 
not  within  the  statute  declaring  that  every  sale  of  chattels,  unless 
accompanied  by  an  immediate  delivery  and  a  continued  change  of 
possession,  shall  be  conclusively  presumed  fraudulent  as  against 
creditors  of  the  vendor,  although  the  contract  contains  the  words 
'*  sells,  assigns  and  transfers."    Finding  v,  Hartman,  596. 

4.  Attacking  Judicial  Sale  —  Inadequacy  of  Fricb.— Ordi- 
narily inadequacy  of  price  is  not  alone  sutiicient  cause  for  setting 
aside  a  judicial  sale,  particularly  of  personal  property  of  fluctuat- 
ing value.    Contcay  v.  John,  SO. 
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saloons  and  dram-shops:  see  tippling  houses. 

BBT-OFF: 

1.  When  Plea  op  Set-ofp  Is  Not  Available  Against  a  Part- 
NEB8HIP  Demand.— As  a  general  rule  debts  due  from  one  member 
of  a  partnership  cannot  be  set  oft  in  a  suit  to  collect  claims  or  ac- 
counts belonging  to  the  firm.    HainUl  v.  First  Nat,  Bank,  1. 

2.  Same  — Effect  Given  to  an  Agreement  for  Set-off.— 
But  if  it  can  be  shown  that  all  parties  concerned,  including  mem- 
bers of  the  partnership,  expressly  or  implied ty  agreed  that  a  debt 
owing  by  one  of  the  partners  may  be  set  off  agamst  a  debt  owing 
to  the  firm,  or  vice  versa,  effect  will  be  given  to  the  agreement.  lb, 

8.  Purchase  of  Collateral  Securities.—  The  purchase  by  a 
debtor  of  his  own  contract  obligations  from  one  to  whom  they 
had  been  assigned  by  his  creditor  as  collateral  security,  does  not 
invest  the  purchaser  with  title  thereto  so  as  to  discharge  him  from 
his  oblig:ation6,  but  merely  entitles  him  to  offset  the  amount  act- 
ually paid  for  the  transfer  in  an  action  brought  against  him  by 
his  creditor  upon  said  obligations.    Moffatt  v.  Corning,  104. 

STATUTE  OF  FRAUDS:  See  STATUTES  AND  STATUTORY  CON- 
STRUCTION, 9,  21,  22,  85.. 

STATUTE  OF  UMITATIONS:  See  LIMITATION  OF  ACTIONS. 

STATUTES  AND  STATUTORY  CONSTRUCTION: 

1.  Construction  of  Mechanic's  Lien  Statutes,  and  Enforce- 
ment of  Liens— Harmless  Mistakes.— Mechanic's  lien  statutes 
are  to  be  liberally  construed,  but  there  must  be  a  substantial  com- 
pliance with  all  the  material  requirements  of  the  law.  Harmless 
mistakes  of  claimants  do  not  destroy  the  lien.  Cannon  and  Dounoe 
V.  Williams,  21. 

2.  Contents  of  the  Notice  Required  to  Be  Filed  With 
County  Clerk.—  Stating,  iu  the  notice  of  lien,  the  balance  duels 
not  a  compliance  with  the  statute  requiring  *'  an  abstract  of  in- 
debtedness showing  the  whole  amount  of  debt,  the  whole  amount 
of  credit,  and  the  balance  due  or  to  become  due  the  claimant."  lb, 

8.  Personal  Judgment.- Under  the  act  of  1883,  a  personal 
judgment  may  be  rendered  for  the  amount  found  due,  though  the 
right  to  a  lien  be  not  sustained.     lb, 

4.  Construction  of.  Miner's  Lien  Statute.— The  legislation 
of  this  state  upon  the  subject  of  mechanics'  and  miners'  liens 
should  receive  a  liberal  construction.  Rico  R,  &  M,  Co,  v,  Mus- 
grave,  79. 

5.  Consent  of  Co-tenants  Necessary  to  the  Improvement  of 
the  Joint  Property  at  Expense  of  all. —  The  law  dees  not  in- 
vest one  tenant  in  common  with  authority  to  improve  or  develop 
real  property  at  the  expense  of  his  co-tenants,  without  their  au- 
thority and  consent,    lb. 

6.  Construction  of  the  Clause,  "  A  Claim  and  Color  of  Title 
Made  in  Good  Faith."— Under  General  Statutes,  section  2186, 
requiring  **  a  claim  and  color  of  title  made  in  good  faith  '*  as  a 
ground  of  adverse  possession,  one  cannot  hold  adversely  to  an- 
other when  he  knows  that  his  entry  in  the  land-office  has  been  set 
aside  or  disregarded,  and  a  patent  has  issued  to  the  person  against 
whom  he  claimed  an  adverse  holding.     Arnold  v.  Woodward,  164. 

7.  Construction  of  Statutes  and  of  Contracts— Appucation 
Thereto  of  the  Principle  of  Noscitur  a  Socus  (Civil  Code 
18d8,  ^  95,  subd.  14).— The  code  provision  that  *'in  all  actions 
brought  upon  overdue  promissory  notes,  bills  of  exchange,  other 
instruments  for  the  direct  payment  of  money,  and  upon  book- 
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accounts,  the  creditor  may  have  a  writ  of  attachment  issue  apon 
complying  with  the  provisions  of  this  section  '*  (Civil  Code  1888, 
§  95,  subd.  14),  in  so  far  as  it  relates  to  written  contracts  is  to  be 
limited  to  contracts  of  the  nature  of  those  specified  therein.  Hurd 
V.  McClellan,  213. 

8.  A  Writ  op  Attachment  May  Not  Issue  Upon  an  Appeal 
Bond.— An  appeal  bond  conditioned  that  if  the  defendant  shall  dulj 
prosecute  his  appeal  and  pay  the  judgment  if  the  same  shall  be  af- 
firmed, then  the  obligation  shall  be  void,  otherwise  it  shall  remain 
in  full  force,  is  not  a  written  instrument  for  the  direct  payment  of 
money,  and  will  not  sustain  an  attachment     lb. 

9.  Construction  op  Statutory  Provision  Authorizing  the 
Mortgagor  to  Retain  Possession  —  Statute  op  Frauds.— The 
statutory  provision  that  the  mortgage  shall  be  *'  good  and  valid 
from  the  time  it  is  so  recorded,  for  a  space  of  time  not  exceeding 
two  years,  notwithstanding  the  property  mortgaged  *  •  <»  may 
be  left  in  the  possession  of  the  mortgagor,"  does  not  authorize  the 
mortgagor  to  retain  it  for  that  period  of  time  unless  it  be  so  stipu- 
lated in  the  mortgage.  Suffering  mortgaged  property  to  remain  in 
possession  of  the  mortgagor  after  default  in  payment  is  a  fraud 
per  se,  and  renders  the  mortgage  void  as  to  creditors  both  under 
the  chattel-mortgage  act  and  the  statute  of  frauds.  Atchison  v, 
Oraham,  217. 

10.  Construction  OP  Statutes—  Legislative  Intent  Indicated 
BY  Change  of  Language  in  Amendment.—  Where  the  language  of 
a  statute  is  radically  changed  by  a  subsequent  amendment,  such 
change  indicates  a  change  of  intent  on  the  part  of  the  legislature. 
Heinssen  v.  State,  228. 

11.  Construction  op  ambiguous  Statutes  —  Legislative  In- 
tent TO  Prevail. —  Although  the  provisions  of  an  amendment  to 
a  law  are  ambiguous,  it  is  the  duty  of  the  courts  to  discover,  if 
possible,  the  intention  of  the  legislature  in  framing  the  same,  and 
to  give  the  amended  act  such  construction  as  will  best  effectuate 
the  change  intended.    lb, 

12.  Authority  op  City  Council  op  Denver  to  License  Tip- 
pling-houses  Subject  to  Conditions.—  The  authority  of  the  city 
council  of  the  city  of  Denver  to  license,  tax  and  regulate  tippling- 
houses,  dram-shops,  etc.,  is  subject  to  the  following,  among  other, 
conditions:  (1)  That  the  license  rate  to  be  charged  shall  not  be  less 
than  certain  minimum  fees  specified  by  the  statute;  (2)  that  the 
power  granted  shall  onlv  be  exercised  subject  to  tho  gfueral  law 
^f  the  state  regulating  the  manner  of  conducting  the  business  by 
the  licensee.    Jb, 

13.  Keeping  Open  Tippling-house  on  Sunday  —  Statute  Ap- 
plicable TO  City  op  Denver  Under  Present  Charter.—  By  the 
general  law  of  the  state  the  keeping  open  of  a  tippling  house  on  the 
Sabbath  day  or  night  is  made  a  criminal  offense,  punishable  by 
fine  or  imprisonment;  and  the  fact  that  such  house  is  situate  in 
the  city  of  Denver  will  not  avail  as  a  defense  under  the  present 
•city  charter.    lb* 

14.  £pfectopthe  Repeal  op  a  Repealing  Act.— When  any 
act  or  part  of  an  act  is  repealed,  it  is  not  revived  by  a  subsequent 
repeal  of  the  repealing  act.    lb. 

15.  Suspension  op  a  General  Law  by  a  City  Ordinance —Re- 
peal OF  the  Ordinance. —  When  the  suspension  of  a  general  law 
within  a  municipality  results  from  a  city  ordinance  passed  in  pur- 
suance of  a  special  cliarter,  the  repeal  of  the  ordinance  will  leave 
the  general  law  in  force  within  the  city.    lb. 
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16.  Classification  of  Claims  Against  Estates  of  Deceased  Per- 
sons.—  The  statutory  provisions  relating  to  the  classification  of 
claims  against  the  estates  of  deceased  persons  have  no  application  to 
trust  funds  held  by  a  deceased  person  at  the  time  of  his  denth,  where 
the  relation  of  debtor  and  creditor  between  him  and  the  owner  of 
the  fund  never  existed.     First  Nat.  Bank  v.  Hummel,  259. 

17.  Contracts  —  Joint  and  Several  Obligations.—  Under  Civil 
Code,  section  13,  and  General  Statutes,  section  1834,  making  joint  in- 
struments several  also,  the  holder  of  a  note  who  sues  the  maker 
and  indorser  as  joint  makers,  dismisses  as  to  the  indorser,  with- 
out pri'judice,  and  obtains  judgment  against  the  maker,  may  after- 
wards sue  the  indorser.    Hamill  v.  Ward,  277. 

18.  Partition  of  Real  Estate—  Necessary  Parties  —  Plead- 
ings.—  In  a  proceeding  under  the  statute  for  the  partition  of  real 
estate  it  is  only  necessary,  at  least  in  the  firat  instance,  to  make 
those  persons  parties  who  are  interested  in  the  property  as  joint 
tenants,  tenants  in  common  or  coparcenary.  Lesses  having  no 
definite  or  subsisting  leasehold  interest  in  the  premises  sought  to 
be  partitioned  are  not  necessary  parties,  and  an  answer  which  avers 
that  a  lease  had  been  granted  *'  prior  to  the  commencement  of  this 
suit,"  and  that  the  lessees  '*have  been  in  possession,"  etc.,  with- 
out disclosing  the  terms,  duration  or  continued  existence  of  the 
lease,  is  insufficient  to  require  the  sux)posed  lessees  to  be  made 
parties.    Jordan  v.  McNulty,  280. 

19.  Refusal  of  Commissioner  to  Act  —  Substitution  of  An- 
other Without  Notice. — Where  a  commissioner  appointed  by 
the  court  under  the  provisions  of  the  statute  to  make  partition  de- 
clines to  serve,  the  court  may  substitute  another  person  in  his 
place  without  giving  notice  to  the  parties.  If  the  appointee  be 
objectionable  by  reason  of  coming  within  any  of  the  exceptions 
enumerated  in  the  statute,  the  objection  may  be  raised  after  the 
appointment,  or  it  may  be  interposed  as  an  objection  to  the  report 
before  its  confirmation.     Ih. 

20.  Irregularities  Which  May  Be  Cured  —  Failure  in  the 
First  Instance  to  Take  the  Oath  Not  a  Reversible  Error. — 
Where  the  commissioners  appointed  to  make  partition  of  lands 
view  the  premises  before  one  of  them  has  taken  the  oath  prescribed 
by  the  statute,  and  their  report  is  filed,  which  for  some  reason  is 
not  confirmed,  and  afterwards  ihe  commissioner  takes  the  oath  be- 
fore the  filing  of  the  final  report,  the  filing  of  the  first  report  does 
not  render  the  commission  functus  officio,  nor  is  the  failure  to 
take  the  oath  before  viewing  the  premises  a  reversible  error.     lb, 

21.  The  Statute  of  Frauds  Not  Involved  in  Action  for  Set- 
tlement of  Mining  Partnership.—  When  the  business  of  a  part- 
nership organized  to  lease  and  operate  a  mine  during  a  limited 
period  for  the  sole  purpose  of  making  a  profit  through  the  extract- 
ing and  marketing  ores  therefrom  has  been  terminated,  in  an 
action  brought  by  one  of  the  partners  to  settle  the  partnership  ac- 
counts and  distribute  the  partnership  profits  and  other  assets,  no 
interest  in  realty  is  involved.  In  such  c^se  the  right  to  a  settle- 
ment in  no  way  depends  upon  the  legal  status  of  realty  under  the 
statute  of  frauds.    Meagher  v.  Reed,  335. 

22.  Sale  and  Deuvery  of  Chattels  —  Statute  of  Frauds.— 
Where  a  merchant  in  failing  circumstances  transfers  and  delivers 
to  a  creditor,  in  liquidation  of  his  claim,  his  entire  stock  in  trade 
and  fixtures,  and  an  hour  or  two  afterwards  the  latter  appoints 
him  his  agent  to  sell  the  stock  and  close  up  the  business,  redeliv- 
ering to  him  the  possession  for  that  purpose,  whereupon  the  gooda 
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are  attached  at  the  suit  of  another  creditor  of  the  debtor,  a  juiy  is 
justified  in  finding  that  the  sale  was  not  accompanied  by  an  im- 
mediate delivery  and  followed  by  an  actual  and  continued  poa* 
sessiou,  as  required  ty  section  14  of  the  statute  of  frauds  (Gen.  St. 
p.  509).     Baur  v.  BeaU,  383. 

23.  Thb  Constitutional  Requirement  RESPEcriNa  the  Titles 
OF  Acts  Mandatory. —  The  coDstitutional  provision  against  the 
passage  of  bills  containing  matters  not  embraced  in  their  titles  is 
mandatory,  the  purpose  being  to  avoid  fraud  and  surprise  in  the 
enacting  of  laws.  A  further  important  end  is  attained  m  avoid- 
ing surprise  to  those  over  whom  the  laws  become  operative.  In  re 
Breene,  401. 

24.  Test  of  Constitutionalitt.—  A  matter  is  clearly  indicated 
by  the  title  of  a  bill  when  it  is  clearly  germane  to  the  subject  men- 
tioned  tlierein.     lb, 

25.  Penal  Provision  of  Revenue  Act  Relating  to  The  Loaiv- 
INQ  or  Using  of  State  Funds  UNOONBTrrurroNAL.—  Under  a  title 
providing  **  for  the  assessment  and  collection  of  revenue'*  was  placed 
a  provision  making  it  a  crime  for  the  state  treasurer  to  "  loan  out 
or  in  any  manner  use  for  private  purposes  "  the  public  funds  in  his 
hands ;  held,  that  the  penal  provision  was  unconstitutional  because 
not  clearly  expressed  in  the  title.    lb, 

26.  Criminal  Law  — CONSTITUTIONAL  Test  Whether  a  Crimi- 
NAL  Offense  is  a  Felony  or  a  Misdemeanor.— The  coastiiu- 
tional  test  whether  an  offense  not  capital  is  to  be  deemed  a  felony 
or  a  misdemeanor  is  made  to  depend  on  whether  the  same  is  (pun- 
ishable by  imprisonment  in  the  penitentiary  or  in  the  county  jail. 
Brooks  V,  People,  413. 

27.  Where  the  Statute  is  Silent  as  to  the  Place  of  Imprison- 
ment, IT  Must  be  in  the  County  Jail  —  Section  2594,  General 
Statutes,  Unconstituiional.—  A  person  convicted  of  a  conspiracy 
to  defraud  under  section  811,  Qeneral  Statutes  of  1883,  which  does 
not  prescribe  the  place  of  imprisonment,  was  erroneously  sentenced 
to  imprisonment  in  the  penitentiary.    Section  2594  of  the  General 

.  Statutes,  which  provides  that  where  the  term  of  imprisonment 
exceeds  six  months  the  prisoner  shall  be  confined  m  the  peni- 
tentiary, is  unconstitutional  and  void,  for  the  reason  that  the  sub- 
ject of  the  act  in  which  it  occurs  is  not  clearly  expressed  in  the 
title  thereof,  as  required  by  article  5,  section  21,  of  the  constitu- 
tion.   16. 

28.  Practice  in  Supreme  Court  — A  Joint  Appeal  is  Not 
Maintainable  Unless  Each  Appellant  is  Entitled  to  an  Ap- 
peal.— Under  the  act  of  1889,  page  77,  providing  for  appeals  from 
courts  of  record  to  the  supreme  court,  a  joint  appeal  will  not  lie  m 
any  cause,  unless  as  to  each  appellant  tnere  exists  a  final  judg- 
ment or  decree  amounting  to  the  sum  of  $100,  exclusive  of  costs, 
or  relating  to  a  franchise  or  freehold.  Where  the  only  judgment 
rendered  against  a  portion  of  the  defendants  is  a  judgment  for 
costs,  a  joint  appeal  will  be  dismissed  on  motion  of  the  appellee. 
Diamond  Tunnel^  etc  Co,  v,  Faulkner,  438. 

29.  When  an  Appeal  is  Deemed  "Taken."  — An  appeal  from 
the  district  court  to  the  county  court  i&  taken,  within  the  meaning 
of  section  4  of  the  act  of  1885,*  relating  to  appeals  from  the  county 
courts  to  the  district  courts,  when  the  appeal  bond  is  filed  and 
approved.    Straat  v,  Blanchard,  445. 

80.  An  Action  in  Support  op  an  Adverse  Claim  Not  Kain- 
tainablb  Unless  the  Adverse  Be  Filed  Within  the  Sixty 
Datb  of  Pubucation,—  When  an  application  is  filed  in  a  Unitei 
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States  land-office  for  a  patent  to  mining  premises,  and  notice  of  the 
application  is  published  as  required  hy  the  United  States  Statutes, 
a  suit  to  contest  the  rights  of  the  applicant  cannot  be  maintained 
under  section  2''>7  of  the  Civil  Code,  unless  the  plaintiff  shall  have 
filed  his  adverse  claim  to  the  premises  in  said  land-office,  as  pro- 
vided by  section  2326,  Revised  Statutes  of  the  United  States,  within 
the  sixty  days  of  publication  required  to  be  made  by  the  register, 
upon  filing  the  application  for  patent.  Such  action  cannot  be 
maintained  when  the  adverse  claim  is  not  tiled  until  sixty-two 
days  after  the  commencement  of  the  publication.  Hunt  v.  Mining 
Co.  451. 

81.  Exemptions— The  Statute  Applies  to  Merchants  and 
Shop-keepers.— Section  82,  chapter  QC,  of  the  General  Statutes, 
which  exempts  from  levy  and  sale  on  execution  or  attachment  the 
tools,  implements,  working  animals,  books  and  stock  in  trade,  not 
exceeding  $300  in  value,  of  any  mechanic,  miner  or  other  person 
not  being  the  head  of  a  family,  used  and  kept  for  the  purpose  of 
carrying  on  his  trade  and  business,  covers  and  includes  the  stock 
in  trade  of  a  merchant  or  shop-keeper  kept  for  the  purpose  of  sale, 
to  the  extent  spocifie<l  in  the  statute,  the  same  as  the  property  of 
other  persons.     Martin  v.  Bond,  466. 

82.  Practice  in  Supreme  Court  —  Effect  of  a  Dismissal  of 
A  Writ  op  Error  or  an  Appeal  Under  Different  Statutes. 
Prior  to  1887  the  dismissal  of  a  writ  of  error  or  an  appeal  by  the 
supreme  court,  without  express  affirmance  of  the  judgment,  oper- 
ated, regardless  of  the  ground  relied  on,  as  a  nonsuit  in  the  former 
instance  and  a  discontinuance  of  the  particular  appellate  proceed- 
ing in  the  latter.    McMichael  v.  Groves,  540. 

83.  Same.—  But  under  the  statute  of  1867,  in  causes  brought  up 
for  review  from  the  district  court,  unless  the  order  of  dismissal 
expressly  reserves  the  right,  the  judgment  stands  affirmed,  and 
a  further  review,  either  by  appeal  or  by  error,  cannot  be  had.     lb, 

84.  Dismissal  op  Appeal  without  Prejudice.—  When  an  ap- 
peal is  dismissed  without  prejudice,  appellauD's  right  to  a  writ  uf 
error  at  any  time  within  three  years  from  the  rendition  of  judg- 
ment remains.    lb, 

35.  Contract  for  a  Sale  of  Chattels  to  Be  Subsequently  De- 
livered Not  a  Fraudulent  Conveyance.— A  contract  under 
which  a  firm  of  merchants  are  to  furnish  supplies  and  money  to 
the  owners  of  a  mine,  and  in  return  are  to  receive  ore  as  mined,  is 
not  a  present  absolute  sale  of  the  ore,  though  it  contains  the  words 
*' sells,  assigns  and  transfers;"  and  it  is  therefore  not  within  the 
provision  of  the  General  Statutes  of  Colorado,  chapter  43,  sec- 
tion 14,  declaring  that  every  sale  of  chattels,  unless  accompanied 
by  an  immediate  delivery  and  a  continued  change  of  possession, 
shall  be  conclusively  presumed  fraudulent  as  against  creditors  of 
the  vendor.     Finding  v.  Hart  man,  598. 

36.  Waiver  of  Statutory  Objection  to  Contract.— It  is  no 
defense  to  an  action  for  delivery  of  title  deeds,  after  payment  and 
acceptance  of  the  purchase  money,  that  the  contract  of  sale  wai 
not  in  writing,  and  was  therefore  void.  Williams  v.  Carpenter, 
477. 

87.  Bona  Fide  Purchasers  Not  Liable  to  Garnishment  After 
Payment  of  Purchase  Money. —  The  right  of  a  creditor  to  garnish 
property,  effects,  etc.,  of  a  debtor,  in  the  possession  and  charge,  or 
under  the  control,  of  a  third  person,  under  General  Statutes,  sec- 
tion 1554,  does  not  apply  as  against  purchasers,  without  fraud,  of 
the  property  of  nn  insolvent  partnership,  who  have  paid  the  pur- 
chase money.    Sicknian  v,  Aoernathy,  174. 
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88.  Attachment  of  Exempt  Personal  Pkopekty.  —  When  a 
debtor  has  ouiy  the  amount,  kinds  and  value  of  property  covered 
by  the  exemption  statute,  a  levy  upon  and  sale  thereof  is  absolutely 
iUegal,  unless  the  exemption  be  ivaived.  In  such  case  it  is  the  duty 
of  the  officer  to  set  aside  the  exempt  property.  Harrington  r. 
Smith,  376. 

39.  Lien  op  Attachment  Not  Destroyed  by  Release  of  Prop- 
erty ON  Forthcominq  Bond. —  Under  our  statute  the  Hen  of  an 
attachment  is  not  destroyed  by  the  delivery  of  attached  property  to 
the  defendant  upon  the  execution  of  a  forthcoming  bond.  Steven- 
son V,  Palmer,  565. 

40.  Creation  of  Corporation  De  Jure.—  A  certificate  of  in- 
corporation which  provides  that  the  corporate  affairs  shall  be  con- 
trolled by  its  president,  vice-president  and  attorney,  instead  of 
providing  for  a  board  of  directors  or  trustees,  as  required  by  stat- 
ute, is  insufficient  to  create  a  corporation  dejure.  Bates  v.  Wilson, 
140. 

41.  Who  Estopped  to  Rely  on  the  Statute.—  One  who  has 
signed  such  certificate,  has  conveyed  property  to  the  company,  and 
acted  as  one  of  its  officei-s,  is  estopped  from  denying  its  de  facto  ex- 
istence.    /&. 

43.  Appeals  in  Forcible  Entry  and  Detainer  Cases.— Ap- 
peals to  the  supreme  court  in  forcible  entry^  and  detainer  cases  are 
allowable  only  where  the  judgment  appealed  from  amounts,  ex- 
clusive of  costs,  to  $100,  or  relates  to  a  franchise  or  freehold. 
Crane  v.  Farmer,  294. 

43.  Damage  by  Escape  op  Water  from  Irrigating  Ditch  — 
Statutory  Liabiijty  op  Owners.—  Where  owners  of  an  irrigating 
ditch  recklessly  attempted  to  convey  a  volume  of  water  through 
it  far  beyond  the  reasonable  capacity  of  the  ditch  safely  to  convey, 
and  in  so  doing  caused  the  ditch  to  overflow  its  banks,  thereby 
flooding  the  land  of  an  adjacent  proprietor,  and  destroying  his 
fruit  trees  and  vines  growing  thereon,  the  defendants  became 
liable  to  respond  in  damages  under  General  Statutes,  sections  312, 
1728;  1733.     Oreeley  Irrigating  Co.  v.  House,  549. 

STAY  OF  PROCEEDINGS:  See  APPEALS,  3;  SUPERSEDEAS,  1,  2. 

STREETS  AND  HIGHWAYS: 

1.  Highways— Abutting  Owners.—  Where  a  land-owner  has  no 
fee  in  the  land  occupied  as  a  highway,  but  liis  land  abuts  on  it,  and 
he  has  rights  therein  not  shared  in  common  witii  the  general  public 
for  purposes  of  travel  and  use,  a  person  using  or  appropriating  such 
highway  or  a  portion  of  it  for  other  and  different  purposes  than  the 
one  contemplated,  whereby  the  highway  is  obstructed  and  impaired 
as  a  means  of  ingress  and  egress,  is  liable  to  the  abutting  owner 
for  any  consequential  damages  arising  from  such  appropriation 
and  use  depreciating  the  value  of  the  property.  Tomn  of  Long- 
mont  r.  Parker,  886. 

2.  What  is  Necessary  to  Create  an  Easement  in  Streets  and 
Alleys. —  Where  tlie  owner  of  a  block  in  a  city  divides  it  into  lots, 
with  an  alley  in  the  rear,  but  flies  no  plat,  as  required  by  the  stat- 
utes in  the  case  of  a  dedication,  and  the  city  does  not  accept  the 
new  arrangement,  the  purchaser  of  the  alley- way  at  a  sale  for  taxes 
takes  it  free  from  easement,  and  may  close  it.  Smith  v,  Oriffin^ 
429. 

.  8.  Who  Not  Entitled  to  a  Way  of  Necessity.— The  purchaser 
of  a  city  lot  seventy-five  feet  deep,  with  a  frontage  of  twenty-five 
feet  on  a  street,  is  not  entitled  to  a  way  by  necessity  to  the  rear  of 
his  lot  over  the  adjacent  land  of  his  grantor.    lb. 


Digitized  by  VjOOQIC 


Ikdbx  677 

SUNDAY: 

KEEPiNa  Open  a  Tippuno-housb  on  Sunday  a  CfUMiNAii  Of- 
fense.—  By  the  general  law  of  the  state  the  keeping  open  of  a  tip- 
pling-house  on  the  Sabbath  day  or  night  is  made  a  criminal  offense, 
punishable  by  fine  or  imprisonment;  and  the  fact  that  such  house 
IS  situated  in  the  city  of  Denver  will  not  avail  as  a  defense  under 
the  present  city  charter.    Heinasen  v.  State,  228. 

SUPERSEDEAS: 

1.  Contempt  op  Court  —  Refusal  of  Receiver  to  Execute  a 
Decree  Appealed  from. — The  taking  and  perfecting  of  an  appeal 
under  the  act  of  1885  (since  repealed)  by  the  filing  of  the  bond  re- 
<iuired  by  section  23,  page  854,  from  a  decree  dissolving  a  temporary 
injunction,  and  ordering  the  receiver  to  deliver  over  possession  of  the 
property  involved  to  the  persons  entitled  thereto  under  the  decree, 
operated  as  a  supersedeas  and  stay  of  process  and  proceedings  as  to 
every  part  of  the  decree.  The  trial  court  being  thus  ousted  of  all 
power  to  enforce  it,  the  receiver  was  not  in  contempt  for  declining 
to  execute  it  pending  the  appeal.    Hurd  v.  People,  207. 

2.  Trial  by  Court  — Motion  for  New  Trial— Bill  of  Ex- 
ceptions.—  Where  a  trial  is  had  to  the  court  and  its  findings 
announced,  an  undetermined  motion  for  a  new  trial  operates  to 
reserve  the  case  and  continue  the  jurisdiction  beyond  the  term  for 
the  purpose  of  disposing  of  the  motion  and  settling  a  bill  of  excep- 
tions.   Stocking  v.  Morey,  317. 

8.  Liability  op  Sureties  on  Appeal  Bond.— Unless  the  plaint- 
iff in  error,  whose  appeal  has  been  dismissed,  procures  a  super- 
sedeas within  thirty  days  from  the  dismissal  of  his  appeal,  the 
sureties  upon  his  appeal  undertaking  become  liable  thereon  as  in 
case  of  affirmance.    McMiehael  v.  Groves,  540. 

SUPREME  COURT:  See  PRACTICE  IN  SUPREME  COURT. 

SUPREME  COURT  COMMISSION: 

1.  auPREMB  Court  Commission  —  Constitutionality  of  Act 
Providing  —  Petition  for  Rehearing.—  The  constitutionality  of 
the  legislative  act  providing  for  a  supreme  court  commission  is 
not  necessarily  involved  upon  the  petition  for  a  rehearing  of  a 
cause  which  had  been  referred  to  the  commission  in  pursuance 
of  said  act.   De  Votie  v.  McGerr,  677. 

2.  Disposition  op  Courts  in  Regard  to  Deciding  Constitu- 
tional Questions. —  Courts  ordinarily  decline  to  determine  the 
constitutionality  of  legislative  enactments  in  a  case  where  the 
record  presents  some  other  and  clear  ground  upon  which  the  judg^ 
ment  may  rest.    lb. 

8.  The  Supreme  Court  Not  Authorized  to  Adopt,  Pro  Forma, 
the  Opinions  of  the  Supreme  Court  Commissioners.-  The  su- 
preme court  alone  can  promulgate  opinions  and  render  judgments, 
and  its  duty  is  not  discharged  by  the  adoption  pro  forma  of  the 
conclusions  of  the  supreme  court  commission.    lb. 

SURETIES: 

Sureties  Not  Entitled  to  the  Possession  of  Attached  Prop- 
erty—  Replevin. —  When  the  release  of  attached  property  has 
been  procured  by  giving  a  forthcoming  bond,  the  sureties  upon 
such  bond  are  not  by  reason  of  their  suretysliip  entitled  to  the 
possession  of  the  property,  and  cannot  therefore  maintain  the 
action  of  replevin.    Stevenson  t\  Palmer,  565. 

SURPRISE: 

Unexpected  Evidence,  when  a  Ground  for  New  Trial.— 
When  a  party  in  the  midst  of  a  trial  is  taJiien  unawares  by  the  un- 


Digitized  by  VjOOQIC 


678  Index. 

SURPRISE  —  ConHnuedL 

expected  admiasion  of  evidence,  which,  without  faalt  on  his  pari, 
he  is  not  prepared  to  meet,  by  reason  whereof  his  interests  are 
greatly  prejudiced,  a  case  of  surprise  is  presented  which,  if  not 
otherwise  remedied,  may  be  made  a  ground  of  motion  for  a  new 
trial.    Colorado  M.  Ry  Co,  v.  Bowles,  85. 

TENANT  IN  COMMON:  See  JOINT  TENANTS  AND  TENANTS  IN 
COMMON. 

TESTATOR  AND  TESTATRIX:  See  WILLS. 

TIPPLING-HOUSES: 

1.  AUTHOBITY  OF    CiTY  COUNCIL    OF    DENVER   TO  LICENSE  TlP- 

pLiNChHOUSBS  Subject  to  Conditions. —  The  authority  of  the  city 
council  of  Denver  to  license,  tax  and  regulate  tippiing-houses, 
dram-shops,  etc.,  is  subject  to  the  following  among  other  condi- 
tions: (1)  That  the  license  rate  to  be  charged  shall  not  be  less  than 
certain  minimum  fees  specified  by  the  statute.  (2)  That  the  power 
granted  shall  only  be  exercised  subject  to  the  general  law  of  the 
state  regulating  the  manner  of  conducting  the  business  by  the 
licensee.    Heinssen  v,  State^  228. 

2.  Keeping  Open  Tippling- house  on  Sunday  —  Staute  Appu- 
OABLB  to  City  of  Denver  Under  Present  Charter.—  By  the 
general  law  of  the  state  the  keeping  open  of  a  tippling-bouse  on 
the  Sabbath  day  or  night  is  made  a  criminal  offense,  punishable  by 
fine  or  imprisonment,  and  the  fact  that  such  house  is  situate  in  the 
city  of  Denver  will  not  avail  as  a  defense  under  the  present  city 
charter.    lb, 

TOWNS  AND  CITIES:  See  MUNICIPAL  CORPORATIONS. 

TRUSTS  AND  TRUSTEES: 

1.  Legal  Status  of  Monet  in  the  Hands  of  a  Collector  of 
Taxes. —  The  right  of  election  to  treat  money  in  the  hands  of  a  re* 
ceiver  of  the  public  revenue  as  a  simple  contract  debt,  or  as  a  trust 
fund,  is  with  the  municipality  and  not  with  the  collecting  officer. 
Sauer  v.  Town  of  NevadaviUe,  54. 

2.  Creation  of  Trust  Estates  and  Riohts  of  Beneficiaries. 
The  purchase  of  real  estate  in  the  names  of  two  persons,  to  be  lield 
by  them  for  the  joint  benefit  of  themselves  and  a  third  person,  in 
pursuance  of  a  contract  by  the  terms  of  which  all  three  were  to 
contribute  money  and  perform  services  toward  the  purchase  and 
pei-fecting  of  the  title  thereto,  charges  the  property  with  a  trust 
in  favor  of  said  third  person  which  cannot  be  arbitrarily  discharged, 
but  only  by  proceedings  involving  an  accounting,  settlement  and 
adjustment  of  his  rights  in  accordance  with  the  terms  of  the  con- 
tract.   Bates  V.  Wilson  et  al,  140. 

3.  Leqal  Status  of  Trust  Fund  on  Death  of  Trustee.—  A 
trust  fund  on  death  of  the  trustee  remains  such,  though  inter- 
mingled with  other  moneys,  and  does  not  become  general  assets 
of  the  estate  of  the  trustee.    First  Nat  Bank  v.  Hummel,  259. 

4.  The  Administration  Statutes  Have  No  Application  to 
Such  a  Case. —  The  case  is  not  affected  by  the  statutory  provis- 
ions relating  to  wills  and  the  administration  of  estates,  for  the 
reason  that  the  fund  in  question  never  belonged  to  the  deceased, 
and  therefore  constituted  no  part  of  his  estate.  The  relation  of 
debtor  and  creditor,  as  between  the  deceased  and  the  payee  of  the 
draft,  never  having  existed,  the  statutory  provisions  relating  to  the 
classification  of  claims  against  estates,  and  the  order  of  their  pay- 
ment, have  no  application.    IIk 
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5.  Creation  of  Express  Trust.-—  While  it  is  essential  to  the  crea- 
tion of  an  express  trust,  in  Tiewof  the  statute  of  frauds,  that  it  be  in 
writing,  yet  a  deed  of  realty  absolute  in  form  may  be  shown  by 
clear  and  unequivocal  parol  proofs  to  be  in  effect  a  mortgage.  An 
unacknowledged  deed  may  be  effectual  in  passing  title  to  realty. 
Armor  v,  Spalding,  302. 

UNAVOIDABLE  ACCIDENT: 

The  Defense  of  **  Una  void  able  Accident"  Defeated  by  Evi- 
dence OF  Gross  Carelessness.— A  defense  based  on  unavoidable 
accident  is  not  available  where  it  clearly  appears  that  the  gross 
carelessness  and  negligence  of  the  defendants  contributed  to  the  in- 
jury complained  of.    Oreeley  Irrigating  Co.  v.  House,  549. 

VENDOR  AND  PURCHASER: 

Joint  Contract  for  the  Purchase  of  Real  Estate.— A  joint 
contract  for  the  purchase  of  real  estate  may  exist  whereby  a  bene- 
ficial interest  will  vest  in  all  the  contracting  parties  on  the  pur- 
chase thereof,  regardless  of  performance  on  the  part  of  each. 
Bates  V.  Wilson,  140. 

VENUE: 

Change  of  Venue— Prejudice  of  Judob.— It  is  no  ground  for 
a  change  of  venue  in  a  civil  case  that  the  judge  had  formerly  rep- 
resented  the  people  as  prosecuting  attorney  in  a  criminal  prosecu- 
tion against  defendant,  and  had  been  counsel  for  the  plaintiff  in  a 
civil  suit* against  him.    Karcher  v.  Pearce,  557. 

WAIVER  (see,  also,  ESTOPPEL): 

1.  Waiving  Defects  in  Pleadings.— A  defect  to  verify  plead- 
ings, as  required  by  the  Civil  Code,  is  waived  when  no  objection  is 
raised  in  the  court  below  on  account  of  the  omission.  Nichols  v, 
Jones,  61, 

2.  Motion  to  Dismiss  Appeal  Not  a  General  Appearance.— 
A  motion  confined  to  tlie  single  object  of  dismissing  an  appeal  can- 
not be  considered  a  general  appearance  for  all  purposes,  and  a 
waiver  of  the  defect  relied  upon.    Law  v.  Nelson,  409. 

3.  Attachment  and  Sale  op  Exempt  Personal  Property  — 
Duty  op  Officers. —  It  is  the  duty  of  a  debtor  having  property 
in  excess  of  the  quantity  covered  by  the  exemption  statute,  if  he 
has  notice  of  a  levy  thereon,  and  is  in  position  to  do  so,  to  inter- 
pose his  claim  of  exemption.  But  when  he  has  only  the  amount, 
kinds  and  value  of  property  covered  by  the  statute,  a  levjr  upon 
and  sale  thereof  is  absolutely  illegal,  unless  the  exemption  be 
waived.  In  such  case  it  is  the  duty  of  the  oificer  to  set  aside  th3 
exempt  property.     Harrington  v.  Smith,  876. 

1.  Waiver  of  Exemption  Rights.—  Where  the  debtor  was  out  of 
the  state  at  the  time  of  tlie  levy,  a  letter  to  his  creditor  asking  for  a 
postponement  of  the  case  until  he  could  '*  come  down,  and  fix  up 
every  tiling  satisfactory,"  but  making  no  claim  to  exemption,  was 
not  a  waiver  of  his  exemption  rights.    Jb. 

6.  Appeal  —  Objections  Not  Raised  Below.—  When  there  is 
sufficient  legal  evidence  to  support  tbe  judgment  it  cannot  be  dis- 
turbed upon  appeal  because  joint  and  several  demands  were  im- 
properly commingled  at  the  trial,  no  objection  for  this  reason 
having  been  interposed.     Ayres  v.  Shields,  475. 

6.  Illegitimate  Defense.— It  is  no  defense  to  an  action  for  de- 
livery of  title  deeds,  after  payment  and  acceptance  of  the  purchase 
money,  that  the  contract  of  sale  was  not  in  writing  and  was  there- 
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fore  Yoid.  One  to  whom  the  title  papers  have  been  introsted  for 
delivery  to  the  purchaser  can  in  no  event  interpose  such  a  defense 
to  the  action.     Williams  v.  Carpenter,  477. 

7.  Waiver  of  Objections  —  PBAoricas  in  Suprrhb  Coubt.— 
When  opposing  counsel  i*ef rains  from  objecting  at  the  time  to  im- 
proper argument,  and  the  trial  court  afterwards  refuses  relief,  re- 
viewing tribunals,  invoking  a  rule  analogous  to  that  of  estoppel, 
frequently  decline  also  to  interfere.    Cook  v,  Doud,  488. 

8.  Consequence  of  Failure  to  Plead  the  Statute  of  Loota- 
TiONS  Below.—  The  statute  of  limitations  may  be  pleaded  to  any 
one  of  the  items  joined  in  a  single  count  as  distinct  causes  of 
action.  It  is  therefore  not  a  valid  objection  to  a  judgment  in  such 
case  that  the  court,  after  the  commencement  of  the  trial,  per- 
mitted the  plaintiff  to  dismiss  without  prejudice  his  action  as  to 
all  but  two  of  the  items  declared  upon,  thus  preventing  the  defend- 
ant from  pleading  the  statute  of  limitations  to  the  latter  items,  as 
he  would  have  done  had  they  been  originally  declared  upon  in 
this  form.  Such  an  objection  could  not  be  available  in  any  case 
unless  accompanied  by  a  seasonable  offer  by  the  defendant  to  so 
amend  his  answer  as  to  set  up  the  statute  as  a  defense.  QUpin  v. 
Adams,  512. 

Q.  Objeotions  Waived. —  Objections  for  defect  of  parties  must 
be  raised  by  demurrer  or  answer,  and  if  not  so  raised  they  are 
waived.    Fitzgerald  v.  Burke,  559. 

10.  Failure  of  Appellant  to  Serve  Notice  Waived  by  Gen- 
eral Appearance. —  A  failure  to  serve  notice  of  appeal  from  the 
county  court  to  the  district  court  as  required  by  statute  may  bo 
waived  and  cured  by  a  full  appearance  in  the  district  court  by  the 
appellee,  and  his  participation  in  the  action  of  the  court  in  setting 
the  cause  down  for  trial  de  novo,    Robertson  v.  CReiUy,  441. 

WATER  RIGHTS:  See  IRRIGATION. 

WAY  OF  NECESSITY: 

Who  Not  Entitled  to  a  Way  op  Necessity.— The  pnrohaser 
of  a  city  lot  seventy-five  feet  deep,  with  a  frontage  of  twenty-five 
feet  on  a  street,  is  not  entitled  to  a  way  of  necessity  to  the  rear  of 
ills  lot  over  the  adjacent  land  of  his  grantor.   Smith  v,  Oriffln,  429. 

WILLS: 

1.  The  First  Place  to  Probate  a  Will  —  Evidence  Concern- 
ing Testator's  Last  Domicile.—  A  will  should  first  be  admitted  to 
probate  in  the  jurisdiction  of  the  testator*s  last  domicile ;  but  in 
admitting  a  will  to  probate  the  court  must  be  presumed  prima 
facie  to  base  its  adjudication  respecting  the  last  domicile  upon  suf- 
ficient evidence,  and  the  probate  and  record  thereof  can  only  be 

3uestioned  by  some  appellate  or  direct  proceeding.    Corrigan  v, 
ones,  311. 

2.  Letters  Testamentart  or  of  Administration  Hays  No 
Extraterritorial  Force.—  The  general  rule  is  that  letters  testa- 
mentary or  of  administration  have  no  extraterritorial  force.  When 
Buch  letters  have  been  duly  granted  in  the  jurisdiction  of  deceased's 
last  domicile,  they  are  the  principal  letters  of  authority,  and  those 
granted  in  other  jurisdictions  are  ancillary.    lb, 

3.  How  A  Will  May  Be  Probated  Which  Was  First  Ad- 
mitted TO  Probate  in  a  Foreign  State— Issue  of  Letters 
lESTAMBNTART. —  A  will  admitted  to  probate  in  another  state  in  a 
court  having  jurisdiction  of  such  matters  is,  on  presentation  of  a 
duly  certified  copy  of  the  record,  entitled  to  probate  and  record  in 
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this  state,  and  letters  testamentary  or  of  administration  may  issue 
thereon  as  in  other  cases.     /&. 

WITNESSES:  See  EVIDENCE. 

WRITS: 

1.  Certiorari  prom  District  to  County  Courts.— Compared 
with  the  district  courts,  the  county  courts  are,  in  point  of  jurisdic- 
tion, inferior  to,  and  their  judgments  and  proceedings  are  subject 
to  review  by  writs  of  certiorari  from,  the  district  courts,  as  pro- 
vided by  chapter  28  of  the  code.    In  re  Rogers,  18. 

2.  When  Writ  op  Certiorari  is  Prematurely  Issued  it  Will 
Be  Quashed. —  It  is  only  the  final  determination  of  an  inferior 
tribunal  which  can  be  reviewed  upon  a  writ  of  certiorari.  When 
it  is  sought  to  review  thereby  orders  and  proceedings  in  a  cause 
preliminary  to  final  judgment  the  writ  will  be  quashed.  Schwarz 
V,  County  Court,  44. 

8.  When  Writ  op  Mandamus  Will  Lie  to  Subordinate  Court, 
AND  Extent  of  Its  Functions.—  The  writ  of  mandamus  may  be 
used  to  command  a  subordinate  court  to  proceed  to  judgment ;  but 
when  the  act  to  be  done  is  of  a  judicial  or  discretionary  character, 
the  kind  of  order  or  judgment  to  be  rendered  cannot  l>e  thus  con- 
trolled or  directed.  The  writ  cannot  properly  usurp  the  functions 
of  a  writ  of  error,  or  take  the  place  of  an  appeal ;  nor  will  it  lie 
against  a  subordinate  court  unless  it  be  clearly  shown  that  such 
court  has  refused  to  perform  some  manifest  duty.  People  ex  rel, 
V.  Rueker,  896. 

4.  Dismissal  op  Appeal  Without  Prejudice— Liability  op 
Sureties. —  On  dismissal  of  an  appeal  without  prejudice  appellant 
is  entitled  to  a  writ  of  error  at  any  time  within  three  years,  but 
unless  a  supersedeas  be  procured  within  thirty  days  after  such  dis- 
missal the  sureties  upon  the  appeal  bond  become  liable  thereon  as 
in  case  of  affirmance  of  the  judgment.     McMichael  v.  Oroides,  540. 

5.  Correctino  Opficeb's  Return  as  to  Description  op  At- 
tached Property. — Amendments  to  the  officer's  return  upon  pro- 
cess to  correspond  with  the  fact,  unless  the  party  comnlaining  has 
been  deceived  or  misled  to  his  prejudice,  are  liberally  allowed. 
And  when  it  appears  that  the  notice  of  attachment  upon  realty, 
filed  with  tiie  clerk  and  recorder,  is  correct,  it  is  not  error,  on  ap- 
plication supported  by  affidavits  and  notice  to  opposing  counsel, 
to  allow  the  sheriff  to  amend  his  return  by  correcting  a  misde- 
scription of  the  realty  attached.     McClure  v.  Smith,  297. 

WRIT  OF  ERROR  (see,  also,  PRACTICE  IN  SUPREME  COURT): 

1.  Liability  op  Sureties  on  appeal  Bond.—-  Unless  plaintiff 
in  error  procures  his  supersedeas  within  thirty  days  after  the  date 
of  dismissal  of  his  appeal,  the  sureties  upon  his  appeal  undertak- 
ing become  liable  thereon  as  in  case  of  affirmance.  McMichael  v. 
Groves,  540. 

2.  Practice  in  Supreme  Court  on  Appucation  to  Correct  the 
Record  Below. —  An  application  to  correct  the  record  in  a  cause 
pending  liefore  the  supreme  court  does  not  lay  the  foundation  for 
a  new  proceeding  on  error.  When  leave  is  given  to  apply  in  the 
court  below  for  Such  correction,  and  the  application  is  granted  or 
refused,  the  proceedings  thereon  should  be  reported  as  an  amend- 
ment to  the  transcript  in  the  original  cause.    Meyte  v,  Pleyte,  093. 
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